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DEPENDEXCE-ACT  Jt^XE  «T,  1«00. 

Isabella  Varco  (widow). 

In  consiflerhig  a  widow's  claim  nnder  the  act  of  June  27,  1890,  it  is  her  condition^ 
dependent  or  noudependont,  that  governs,  and  it  matters  not  whether  the  prop- 
erty or  income  that  keeps  her  from  dependence  is  derived  from  her  hnshand's 
estate.  It  is  the  widow's  pecuniary  condition,  as  a  fact,  that  is  the  criterion 
nnder  said  act. 

Assistant  Secretary  John  M,  Reynolds  to  the  Commissioner  of  Pensions^ 

March  13^  1897. 

Apx>e1lant  filed  her  widow's  claim,  under  the  act  of  June  27, 1890, 
on  February  20, 1894.  Same  was  rejected  September  28, 1895,  on  the 
ground  that  she  had  means  of  support  other  than  that  of  her  daily 
labor.  An  appeal  is  tiled  February  13,  1897,  alleging  that  rejection  is 
contrary  to  law  and  evidence. 

The  facts  in  evidence  are  as  follows:  Claimant  has  a  dower  interest 
in  80  acres  of  land,  and  there  appears  to  be  no  contention  but  this 
would  take  her  outside  the  statute  invoked  were  it  not  for  the  reason 
that  the  dower  is  subject  to  the  life  estate  of  her  mother-in-law.  It  is 
shown,  however,  that  claimant  has  the  free  use  of  the  land,  her  interest 
in  fact  being  not  that  of  her  dower  interest,  but  that  of  a  free  tenant 
by  permission  of  the  holder  of  the  life  estate.  The  real  question 
involved  is  not  as  to  the  means  the  claimant's  husband  left  her,  but  it 
is  rather,  What  means  of  support  did  this  widow  actually  have  when 
she  tiled  her  declarationt 

I  held  in  the  appeal  of  Frances  Kendall  (8  P.  D.,  197)  that— 

The  right  of  a  widow  to  a  pension  under  said  act  ( Jnne  27,  1890)  must  be  deter- 
mined by  her  condition  at  the  time  she  seeks  to  establish  her  right. 

Now,  it  is  immaterial  by  what  right  this  claimant  holds  her  tenure  of 
the  80  acres  of  land;  as  a  matter  of  fact  she  does  hold  it  and  she  holds 
it  undisturbed. 

In  order  for  attorney's  contention  to  prevail  we  must  read  the  statute 
as  stating  that  the  widow  shall  be  pensionable,  if  the  husband  dies, 
unless  he  himself  leaves  his  widow  means  of  support  other  than  that 
of  her  daily  labor.  This  would  be  an  unwarranted  transposing  of  the 
words  of  the  sentence  involved.     The  wording  of  the  statute  has  fre- 
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quently  caased  much  discussion  as  to  different  phases  of  the  ques- 
tion among  those  not  accustomed  to  the  construing  of  statutes,  but  to 
my  mind  the  intent  of  Congress  is  clearly  apparent  in  the  act.  The 
intent  is  to  bestow  the  benefits  of  the  act  upon  those  widows  of  soldiers 
who  are  left  (after  the  soldier's  death)  without  other  means  of  snpi)ort 
than  their  daily  labor,  the  words  "leaving  a  widow"  referring  simply 
to  the  fact  that  the  soldier  at  his  death  was  in  the  married  status  and 
not  referring  to  the  fact  that  soldier  himself  did  not  leave  or  bestow 
upon  his  widow  any  property. 

It  certainly  will  not  be  seriously  contended  that  if  a  soldier's  widow 
is,  when  she  seeks  the  benefit  of  the  .act,  i>ossessed  in  her  own  right, 
outside  of  her  husband's  estate,  of  a  sum  of  $50,000,  that  she  would  be 
entitled  to  a  pension  under  the  act  of  June  27, 1890,  and  yet  such  must 
be  the  conclusion  if  attorney's  argument  should  prevail.  It  is  the 
widow's  pecuniary  condition,  as  a  fact,  that  must  be  the  criterion,  and 
it  matters  not  whether  her  money  or  property  comes  from  her  husband 
or  from  any  other  source,  or  by  gift  or  by  operation  of  law.  It  is  her 
condition,  dependent  or  noudependent,  that  governs,  and  not  how  she 
obtains  the  property  or  income  that  keeps  her  from  a  state  of  depend- 
ency. I  believe  the  above  to  be  a  proper  and  just  interpretation  of  the 
law,  and  to  the  intent  of  Congress  as  expressed  in  the  act  of  June  27, 
1890,  and  under  this  construction  your  rejection  of  the  within  claim 
must  be  sustained. 

The  action  appealed  from  is  affirmed. 


DEPENDENCE-ACT  JUNE  «T,  1890. 

EvALiNE  Davis  (widow). 

The  soldier  died  December  9,  1892,  leaving  a  widow  and  seven  minor  chndren  under 
16  years  of  age.    He  owned  a  farm  valaed  at  $800,  also  some  personal  property. 

Seldf  That  when  the  income,  as  in  this  case,  is  derived  mainly  from  the  widow's 
manaal  labor,  or  the  labor  of  her  children,  it  is  held  that  the  widow  is  without 
other  means  of  support,  under  the  provisions  of  the  act  of  June  27,  1890,  and 
therefore  occupies  a  pensionable  status. 

Assistant  Secretary  John  M,  Reynolds  to  tlie  Commissioner  of  Pensions^ 

March  20^  1897. 

The  appellant  filed  a  claim  for  pension  nnder  the  act  of  Jnne  27, 
1890,  on  the  29th  of  December,  1892,  as  widow  of  Thomas  L.  Davis, 
late  Company  A,  Seventeenth  Kentucky  Infantry,  alleging,  among 
other  things,  that  her  late  hasbaud  died  on  the  9th  day  of  December, 
1892,  leaving  seven  minor  children  under  16  years  of  age. 

Her  claim  was  rejected  December  11, 1893,  on  the  ground  that  she 
was  not  dependent  within  the  meaning  of  the  act  of  June  27, 1890. 

From  said  action  an  appeal  was  entered  August  11, 1896,  the  cause 
of  rejection  being  assigned  as  error,  contending  that  she  is  x>ossessed  of 
a  farm  consisting  of  200  acres  of  laud,  but  according  to  the  evidence 
on  file,  it  is  so  poor  that  nothing  can  be  cultivated  on  it;  at  least  one- 
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balf  of  it  would  not  pay  to  plant  it  in  anything;  that  she  Las  only  a 
part  interest  in  the  farm,  and,  according  to  the  proof,  the  income  would 
not  exceed  $50  per  year.  That  her  minor  children  must  be  fed  and 
clothed,  as  they  are  too  young  to  do  very  much  toward  helping  them- 
selves. 

According  to  the  appellant's  statement  the  soldier  left  the  foUowing- 
iianied  children  under  16  years  of  age  at  the  time  of  his  death,  Decem- 
ber 9,  1892,  viz:  Fanny  Hay,  born  March  8,  1877;  Viola  and  Capitola 
(twins),  born  April  5, 1878;  Mary  Evaline,  born  July  10, 1880;  Ida  Belle, 
born  February  27, 1882;  Venia  Pendleton,  born  September  14, 1883; 
Daisy  Dean,  born  February  20,  1886. 

The  farm  of  200  acres  consists  of  hill  and  bottom  land,  assessed  at 
$800,  which  in  appellant's  opinion  is  a  fair  valuation  of  the  land.  The 
personal  property  at  death  of  the  soldier  consisted  of  2  mules,  1  horse, 
1  colt,  5  head  of  cattle,  6  hogs,  some  fanning  implements,  also  a  little 
wheat  and  corn  and  some  household  and  kitchen  furniture,  all  free  of 
debt,  excepting  $25,  the  balance  due  on  a  mowing  machine. 

I.  N.  Dukes  and  S.  J.  Carter,  the  appraisers  of  the  decedent's  estate, 
are  of  the  opinion  that  $800  is  the  cash  value  of  the  farm  and  that  no 
greater  price  could  be  obtained  for  the  land  at  a  bona  fide  sale.  They 
state  that  the  bottom  land  is  wet  crawfish  ground  and  the  hill  land  in 
a  worn-out  condition,  the  house  and  outbuildings  being  only  in  a  toler- 
ably good  condition.  In  their  opinion  the  cash  annual  income  from  the 
land  is  about  $175. 

Thomas  H.  Bean,  another  witness,  values  the  land  at  $800  and  the 
cash  annual  income  therefrom  at  $150. 

Now,  if  the  true  value  of  the  laud  is  $800,  as  stated  by  tbe  witnesses 
in  this  cai-e,  the  annual  net  income  under  ordinary  circumstances  would 
not  exceed  6  per  cent  of  the  value  of  the  farm,  or  $48,  and  in  all  proba- 
bility would  not  exceed  4  per  cent  of  its  value.  Two  of  the  witnesses 
whose,  testimony  has  been  referred  to  are  of  the  opinion  that  the  annual 
income  from  said  farm  will  average  about  $175,  while  the  other  witness 
is  of  the  opinion  that  the  income  will  not  exceed  $150.  However,  if 
the  highest  estimate  be  taken  as  the  true  amount,  it  is  evident  that  the 
annual  net  income  would  fall  greatly  below  $100,  for  the  reason  that 
the  expense  of  farming  the  land,  including  taxes  and  the  necessary 
rei>airs,  could  not  be  estimated  at  a  figure  less  than  $100,  and  in  my 
judgment  it  would  greatly  exceed  that  amount.  The  appellant  states 
that  in  1893  she  rented  3  acres  of  land,  for  use  in  the  production  of 
tobacco,  at  the  rate  of  $4  i)er  acre,  or  $12,  and  raised  on  the  farm,  with 
her  childrens'  assistance,  about  1,200  x>ounds  of  tobacco,  valued  at  $50, 
and  that  200  bushels  of  corn  were  produced,  the  value  of  which  was 
$80,  her  share,  three- fourths,  being  worth  $G0;  also  70  bushels  of  wheat, 
her  share  thereof  being  worth  $35.  Thus  it  appears  that  the  gross 
income  of  that  year,  including  tbe  value  of  appellant's  own  manual  labor, 
did  not  exceed  $150,  and  after  deducting  taxes,  necessary  expenses  of 
running  the  farm,  and  repairs,  the  net  income  would  fall  considerably 
helnw  ft  100. 
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The  evidence  does  not  indicate  definitely  whether  or  not  the  appel- 
lant has  an  estate  in  fee  simple  in  the  land,  but  according  to  her  own 
btatement,  and  the  proof  showing  that  the  title  to  the  farm  was  in  the 
soldier  at  the  time  of  his  death,  in  the  absence  of  any  evidence  show- 
ing that  the  widow  took  the  land  under  a  will  of  her  deceased  husband, 
it  is  fair  to  presume  that  she  has  only  a  life  interest  in  the  land,  and 
that  her  share  of  the  estate  would  probably  be  only  one-third  of  the 
income  thereof. 

Where  the  income,  as  in  this  case,  is  mainly  derived  from  the  appel- 
lant's own  manual  labcM*  or  the  labor  of  her  children,  it  is  held  that  the 
claimant  is  without  other  means  of  sup|)ort,  under  the  provisions  of  the 
act  of  June  27, 1890,  and  therefore  occupies  a  pensionable  status. 

The  rejection  is,  therefore,  reversed,  the  claim  to  be  readjudicated  in 
accordance  with  this  opinion. 

certificate  of  medical  examination— rating,  act  march  2,  1895. 
William  H.  Farmer. 

In  the  absence  of  medical  examination  describing  a  disabling  cause  it  can  not  he 
presumed,  under  the  act  of  March  2,  1895,  that  it  was  the  opinion  of  the  board 
of  examining  surgeons  that  no  pensionable  diHability  existed. 

Assistant  S€cret4iry  John  M.  Reynolds  to  the  Commissioner  of  Pejisums, 

MarchJ^D,  1897. 

Appellant,  late  of  Company  A,  Tliirty-sixth  Indiana  Infantry,  on 
August  1, 1896,  filed  his  claim  (certificate  No.  383760)  for  rerating  under 
the  general  law,  alleging  that  the  rating  of  $6  per  month,  allowed  on 
October  5, 1892,  was  not  in  accordance  with  the  evidence.  The  same  was 
rejected  on  January  4, 1897,  on  the  ground  that  there  was  no  injustice 
shown  in  the  rating.  It  is  contended  on  appeal,  filed  April  23, 1896, 
that  the  allowance  of  $6  in  a  claim  filed  October  11, 1892,  under  the  act 
of  June  27,  1890,  was  error,  inasmuch  as  the  same  was  based  upon  an 
invalid  medical  certificate. 

Appellant  was  pensioned  from  October  5, 1892,  at  $6  per  month,  for 
disease  of  testicles,  result  of  mumps.  He  claims  that  said  rating 
should  be  $10,  and  his  contention  is  based  upon  the  report  of  examin- 
ing surgeons.  In  1883  he  was  shown  to  have  atrophy  of  both  testicles, 
no  rating  being  affixed.  In  1887  the  same  report,  virtually,  was  made, 
with  the  additional  statement  that  the  testicles  were  not  tender  nor 
were  the  cords  sensitive;  four- eighteenths  was  recommended.  The 
same  report  was  made  in  1888.  In  1892  the  board  reported  an  almost 
complete  atrophy  of  both  testicles,  and  a  tenderness  of  spermatic  cords, 
with  history  of  effeminency,  moroseness,  emaciation  and  debility,  and 
a  total  incapaeity  for  propagation.  A  rating  was  advised  at  $10  per 
month. 

A  careful  consideration  of  the  evidence  leads  me  to  believe  that  the 
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rate  of  $6  per  month  is  fully  adequate  uuder  tlielaw  for  all  disability 
due  to  disease  of  the  testicles. 

It  is  not  clear  in  what  respect  attorney  herein  claims  that  the  medi- 
cal certificate  referred  to  is  invalid.    The  statutes  provide  that — 

The  certificate  shall  contain  a  full  description  of  the  physical  condition  of  the 
claimant  at  the  time,  which  shall  inclnde  all  the  physical  and  rational  signs  and  a 
statement  of  all  struct aral  changes. 

An  examination  of  said  certificate,  dated  September  25, 1895,  shows 
that  the  law  has  been  fulfilled  in  this  respect,  and  the  certificate  is 
signed  by  each  member  of  the  board.  The  act  of  March  2, 1895,  how- 
ever, provides  that  the  surgeons — 

shall  specifically  state  the  rating  which  in  their  judgment  the  appellant  is  entitled  to. 

The  certificate  which  is  the  basis  of  the  rating  allowed  under  the 
act  of  June  27,  1890,  shows  atrophy  of  both  testicles,  the  left  one  being 
very  soft,  but  the  board  did  not  affix  a  rating  therefor.  I  am  convinced 
that  the  law  requires  that  if  a  disability  be  found  the  examining  sur- 
geons must  state  whether  or  not,  in  their  opinion,  such  disability  is 
entitled  to  a  rating.  One  of  the  objects  to  be  gained  by  the  act 
referred  to  is  to  give  to  the  Commissioner  of  Pensions  the  benefit  of 
the  opinion  of  those  who  have  the  applicant  before  them,  as  to  whether 
or  not  a  claimant  has  a  pensionable  disability,  and  if  so  to  what  degree. 
In  the  absence  of  a  rating  to  a  disability  found  it  can  not  be  presumed, 
under  the  act,  to  mean  that  the  disability  is  not  of  a  pensionable 
degree.  Your  action  in  the  claim  uuder  the  act  of  June  27, 1890,  is 
not  sustained,  and  the  case  is  reopened  for  adjudication  uuder  a  lawful 
medical  certificate. 

The  action  under  the  general  law  is  affirmed. 

The  action  under  the  act  of  June  27, 1890,  is  reversed. 


MAKRIAOK  AXD  DrVORC:E-C:iVir.  DEATH. 

Elizabeth  W.  Fox  (widow). 

1.  Claimant  at  date  of  her  marriage  to  soldier  had  a  former  hushand  living  from 

whom  she  had  Dot  heen  divorced,  hut  who  had  heen  convicted  of  a  felony  and 
imprisoned. 
Heldy  The  doctrine  of  civil  death  is  not  recognized  hy  the  law  or  courts  of  the  State 
of  Virginia^  and  imprisonment  for  felony,  while  affording  Jast  grounds  for  a 
divorce,  does  not  per  se  operate  as  a  divorce. 

2.  Under  the  statutes  of  Indiana,  where  claimant  married  the  soldier,  all  marriages 

where  either  party  thereto  has  a  former  wife  or  hushand  living,  if  solemnized  in 
that  State,  are  declared  to  he  absolutely  void  without  any  legal  proceedings. 

Amstant  Secretary  John  M.  Reynolds  to  tlie  Commissioner  of  Pensions^ 

April  3, 1897. 

Claimant,  as  the  widow  of  William  F,  Knox,  late  of  Company  0, 
Second  Indiana  Cavalry,  on  February  23, 1897,  appealed  from  the  action 
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of  your  Bureau  of  Au^st  9, 1880,  rejecting:  her  old-law  widow's  claim, 
Ko.  395317,  filed  May  13, 1889,  on  the  ground  that  her  former  husbaud, 
from  whom  she  was  never  divorced,  is  still  living,  and  that  she  is,  there- 
fore, not  the  legal  widow  of  soldier. 

It  is  contended  in  brief  that  the  evidence  in  this  case  would  be 
accepted  in  any  court  as  establishing  claimant's  legal  rights  as  the 
widow  of  the  decreased  soldier. 

Claimant,  whose  maiden  name  was  Elizabeth  Weddle,  was  at  the  age 
of  19  years  married  to  one  William  W.  Hutchinson,  now  a  practicing 
physician  residing  at  Cleveland,  Webster  County,  W.  Va.,  January  8, 
1856,  who  testified  before  a  special  examiner  August  3,  1889,  that  she 
eloped  with  his  cousin  William  F.  Knox,  January  10,  18G5;  that  he 
gave  her  $100  to  go  to  his  brother's  in  Illinois,  so  that  she  left  with  his 
knowledge;  that  he  never  ai)plied  for  a  divorce  from  her  and  had  never 
received  notice  of  her  application  for  divorce. 

Claimant  testified  before  the  special  examiner,  and  sustained  her  testi- 
mony by  the  original  marriage  certificate,  that  she  married  said  soldier, 
William  F.  Knox,  at  Milford,  Mich.,  December  15, 1865,  under  the  name 
of  Elizabeth  W.  Hutchinson. 

Learning  that  her  8ecx)nd  husband,  the  soldier,  had  a  first  wife  living, 
from  whom  he  was  not  divorced  until  August  13,  1867,  or  nearly  two 
years  and  seven  months  subsequent  to  his  remarriage  to  claimant,  a  sec- 
ond marriage  ceremony  was  performed  between  claimant  and  soldier, 
and  she  was  for  the  second  time  married  to  soldier  November  20,  1882. 
This  second  marriage  took  place  in  Cass  County,  State  of  Indiana,  in 
which  State  soldier  died  April  16,  1889.  The  question  therefore  pre- 
sented is  the  legality  of  claimant's  marriage  to  soldier  as  tested  by  the 
laws  of  Indiana,  in  conformity  with  the  provisions  of  section  2  of  the 
act  of  August  7,  1882,  which  provides  that  marriages,  except  such  as 
are  mentioned  in  section  4705,  R.  S.,  shall  be  proven  in  pension  cases  to 
be  legal  marriages  according  to  the  law  of  the  place  where  the  parties 
resided  at  the  time  of  the  marriage,  or  at  the  time  when  the  right  to 
pension  accrued. 

Claimant  does  not  attack  the  legality  of  her  first  marriage  to  Hutchin- 
son, but  relies  upon  his  conviction  and  sentence  to  imprisonment  in  the 
State  prison  at  Richmond,  Va.,  for  a  term  of  years,  and  prior  to  her  first 
marriage  to  soldier,  as  dissolving  the  marriage  relations  between  her  and 
Hutchinson.  She  testified  that  she  was  so  legally  advised  and  believed, 
and  for  this  reason  she  never  applied  for  or  obtained  a  divorce  from  him. 

Assuming  that  her  first  husband  was  convicted  of  forgery  and  sen- 
tenced, as  alleged,  such  facts  did  not  dissolve  their  marriage  relations, 
although  good  grounds  for  divorce  under  the  laws  of  Virginia  (see  chap. 
105,  par.  6,  p.  85  of  the  Code  of  Virginia,  1873);  nor  does  the  evidence 
establish  a  case  of  void  marriage  within  the  provisions  of  chap.  105, 
par.  1,  p.  850  of  the  Code  of  1873,  or  chap.  109,  par.  1,  p.  529  of  the  Code 
of  1860. 
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Nor  is  the  doctrine  of  civil  death  recognized  by  the  laws  of  Virginia. 

See  Minors'  Institutes,  vol.  1,  p.  OS,  and  the  case  of  Branch  v.  Bowman 

(2  Leigh.,  170). 

It  therefore  appears  that  claimant  had  a  lawful  husband  living  at 

date  of  her  first  and  second  marriage  to  soldier. 

Section  1024,  E.  S.,  Indiana,  1896,  in  force  March  10,  1873,  provides 

that- 
All  marriagea  where  either  party  thereto  has  a  former  wife  or  husband  living,  if 

solemnized  in  this  State,  shall  be  absolutely  void  without  any  legal  proceedings. 

It  follows  that  claimant's  marriages  to  soldier  were  both  void,  and 
the  action  appealed  from  is  accoi*dingly  affirmed. 
The  papers  in  the  case  are  herewith  returned. 


declarations-acrr  op  .ttjx.y  4,  1864  (secttox  4714). 
Michael  Tiebnby. 

An  nnswom  application  for  pension  filed  subsequent  to  July  4, 1864,  is  fatally  defec- 
tive and  does  not  authorize  the  commencoment  of  jiension  subsequently  allowed,  , 
on  a  sufficient  declaration  subsequently  filed,  to  date  from  the  filing  of  such 
defective  declaration. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions^ 

April  3y  1897. 

Claimant,  late  of  U.  S.  8.  Huron^  on  February  16,  1897,  appealed 
from  the  action  of  your  Bureau  of  February  4, 1894,  dating  the  com- 
mencement of  his  pension  from  July  11, 1894,  the  date  of  filing  his 
duly  executed  declaration. 

It  is  contended  that  the  i)ension  should  have  commenced  April  11, 
1865,  the  date  of  filing  his  first  application. 

The  first  application  consists  of  a  memorial  signed  by  claimant  and 
witnessed  by  Surgeons  Leach  and  Smith,  and  is  not  sworn  to. 

It  appears  to  have  been  the  practice  of  your  Bureau  to  adjudicate 
pensions  on  such  unsworn  applications  prior  to  July  4, 1864,  at  which 
date  Congress  enacted  section  4714,  E.  S.,  which  provides  that  declara- 
tions should  be  made  under  oath. 

It  follows,  therefore,  that  an  unsworn  application  for  pension  filed 
subsequent  to  July  4, 1864,  is  fatally  defective  and  does  not  authorize 
the  commencement  of  pension  subsequently  allowed,  on  a  sufficient 
declaration  subsequently  filed,  to  date  from  the  filing  of  such  defective 
declaration.  Neither  your  Bureau  nor  this  Department  has  any  author- 
ity to  date  the  commencement  of  pension  prior  to  the  filing  of  a  sworn 
application  or  declaration,  and  the  action  of  your  Bureau  is  accordingly 
affirmed.    The  papers  in  the  case  are  herewith  returned. 
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AC'CKVEIJ  PENSION-ACT  OF  MARCH  S8,  IHOR-SECTION    170?i,  R.  S. 

Minors  of  Andrew  W.  Haskett. 

The  niinore,  being  over  16  years  of  age  at  the  deatli  of  the  widow  of  soldier  who  was 
in  receipt  of  pcunion,  are  not  entitled  to  the  accrued  i)eu8iou  due  the  widow  at 
date  of  her  death,  nor  are  they  entitled  to  pension  under  the  provisiouH  of  sec- 
tion 4702,  R.  S,f  as  she  had  received  a  part  of  pension  named  in  said  section. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  PensioiM^ 

April  24,  ltif)7. 

Claimant  on  January  28  and  March  29,  1897,  appealed  from  the 
action  of  your  Bureau  of  March  10, 1897,  rejecting  their  minor's  claim, 
No.  38918G,  filed  November  18,  1896,  on  the  ground  of— 

no  title,  as  claimants  were  over  16  years  of  age  when  the  widow,  who  was  a  pen- 
sioner, died. 

It  is  contended  that,  as  the  widow  drew  no  part  of  her  pension,  the 
minors  are  entitled  to  pension  under  the  provisions  of  section  4702, 
R.  S.,  in  accordance  with  the  Departmental  decision  in  the  case  of  the 
minors  of  Eli  Phipps. 

It  appears,  however,  that  the  widow  was  pensioned  April  27, 1886,  on 
her  application  filed  March  18, 1885,  alleging  death  of  soldier  November 
27, 1868.  Her  pension  was  made  to  commence  from  date  of  filing  her 
application,  in  accordance  with  the  law  then  in  force,  and  the  pension 
certificate  No.  221988  was  sent  to  her  May  3,  1886. 

On  June  16,  1888,  she  filed  an  application  for  arrears  of  pension 
under  the  act  of  June  7, 1888,  on  behalf  of  herself  and  four  minor  chil- 
dren under  It)  years  of  age  at  date  of  soldier's  death,  and  the  face  brief 
shows  that  her  said  application  was  approved  for  allowance  October 
16, 1888.  She  died  September  30,  1888,  without  having  received  any 
part  of  said  arrears.  At  the  date  of  her  death  all  of  said  minors  were 
over  16  years  of  age,  the  youngest  having  attained  the  age  of  16  years 
June  22, 1884.  They  are  therefore  not  entitled  to  the  accrued  pension 
under  the  provisions  of  the  act  of  March  2, 1895,  and  this  fact  is  con- 
ceded by  appellants,  who  insist  that  their  claim  is  not  one  for  accrued 
pension,  as  they  claim  no  pension,  except  as  minors,  from  the  date  of  the 
death  of  their  father  until  they  severally  attained  the  age  of  16  years, 
and  that  tlie  claim  is  based  solely  on  section  4702,  R.  S. 

The  language  of  this  section  limits  the  title  of  the  minors  in  their 
own  right  to  cases  where — 

there  be  no  widow  or  in  case  of  her  death  without  payment  to  her  of  any  part  of  the 
pension  hereinafter  mentioned, 

or  in  case  '*  the  widow  remarry." 
The  "  pension  hereinafter  mentioned"  in  section  4702  is — 

the  same  pension  as  the  husband  or  father  would  have  been  entitled  to  had  he  been 
totally  disabled, 

i.  e.,  $8  per  month,  plus  $2  per  month  for  each  minor  child,  as  provided 
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by  the  next  section,  4703,  plus  $4  per  month,  as  increased  by  the  act  of 
March  19, 1886. 

It  is  therefore  plain  that  the  widow  did  draw  a  "  part "  of  the  pension 
"  hereinafter  mentioned,"  and  to  support  chiimants'  contention  the  word 
"  any "  in  said  section  4702  would  have  to  be  construed  to  mean  the 
whole,  all,  or  total,  instead  of  some  or  a  portion  of,  as  the  word  naturally 
implies.  • 

I  am  further  of  the  opinion  that  the  pension  involved  is  *'  accrued 
pension,"  and  its  disposition  must  be  governed  by  the  provisions  of  the 
act  of  March  2, 1895. 

See  case  of  Adolph  Spraggler  (8  P.  D.,  51). 

As  the  minors  were  over  1(>  years  of  age  at  the  date  of  the  widow's 
death,  they  would  not  be  entitled  to  her  accrued  i)ension. 

The  action  appealed  from  is  accordingly  affirmed. 

The  appeal  filed  March  29, 1897,  api)ears  to  be  from  the  same  action 
as  that  appealed  from  in  the  appeal  filed  January  28, 1897,  and  jiresents 
no  new  question.  Said  appeal  of  March  29,  1897,  is  therefore  dis- 
missed.   The  papers  in  the  case  are  herewith  returned. 


HEUPLESS  MINOR— ACT  JXJNT-  »7,  1800-AVnM)WS  INCItEASE. 

Frances  Stetzell  (widow). 

Evidence  shows  that  the  child  claimed  for  (for  whom  pension  was  received  till  she 
was  16  years  of  age),  is  afflicted  with  incurable  epilepsy,  rendering  her  liable  to 
frequent  spasms  and  spells  of  unconscionsness,  and  which  has  made  her  weak 
and  of  low  vitality,  so  that  she  can  perform  only  the  lightest  household  duties 
and  no  renumerative  labor,  besides  causing  her  to  be  the  subject  of  constant 
watchfulness  and  of  some  aid  and  attendance. 

HeJdy  That  she  is  permanently  helpless  in  the  contemplation  of  the  law,  and  the  ])en- 
sion  on  her  account  should  be  continued. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions^ 

April  21, 1897. 

Frances  Stetzel,  widow  of  Joseph  Stetzel,  late  ot  Company  G,  One 
hundred  and  twenty-eighth  Ohio  Infantry,  is  a  pensioner  under  the 
general  law.  Her  certificate  was  issued  in  1891,  and  she  drew  pension 
on  account  of  four  minor  children  up  to  the  time  they  became  16  years 
of  age,  which,  in  the  case  of  the  youngest,  Catherine,  was  February 
24, 1889.  She  filed  July  20, 1892,  an  application  to  liave  the  pension  of 
12  per  month  continued  on  account  of  said  youngest  child,  under 
the  proviso  of  the  third  section  of  the  act  of  June  27,  1890,  alleging 
that  said  child  was  afflicted  and  permanently  helpless.  The  claim 
was  rejected  December  15, 1896,  on  the  ground  that  said  child  is  not 
permanently  helpelss.  From  this  action  appeal  was  entered  March  1, 
1897,  by  Henry  Holt,  attorney,  who  contends  that  the  evidence  on  file 
is  sufficient  to  justify  allowance. 
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The  evidence  in  sujiportof  the  claim  is  as  follows: 

Dr.  Laycoek  testineil,  in  18I»2,  that  he  had  known  the  child,  Cather- 
ine, for  seven  months,  and  had  been  her  medical  adviser  for  four  months, 
treating  her  almost  constantly  for  that  length  of  time;  that  her  disease 
is  epilepsy,  and,  taking  the  length  of  time  she  has  had  it  and  the 
results  of  his  treatment,  he  thinks  it  will  never  be  cured.  She  is  wholly 
incapacitated  fordoing  any  kind  of  business  or  work. 

Dr.  Orange  G.  Pfaff  testified,  in  189.1,  that  he  had  known  said  child 
for  seven  years.  She  has  been  an  invalid  by  reason  of  frequent  and 
very  violent  attacks  of  a  nervous  character.  Treated  her  for  several 
months  during  1889,  and  her  condition  seemed  to  be  entirely  unmodi- 
fied by  any  treatment  he  could  give  her.  Since  that  time  her  condition 
has  grown  worse,  and  she  is  certainly  a  confirmed  invalid,  and  is  totally 
unable  to  do  anything  toward  supporting  herself.  The  history  of  the 
case,  as  given  by  her  mother,  indicated  that  she  had  been  afflicted  in 
the  manner  related  for  several  years  prior  to  the  time  affiant  first  saw 
her. 

Dr.  W.  B.  Fletcher  testified,  1894,  that  he  had  treated  said  child  for 
the  past  five  years  for  epilepsy,  which  she  had  in  the  form  of  i)etit  mal 
from  tlie  period  of  7  years  of  age  until  the  menstrual  period — 14  years 
of  age;  this  disease  developed  into  grand  mal.  She  is  unable  to  pursue 
any  work,  except  the  8imi)le8t  household  duties,  under  the  direction  of 
her  mother. 

These  physicians  were  seen  by  special  examiners  of  the  Bureau,  and 
all  of  them  corroborated  their  foregoing  statements,  Dr.  Pfaif  adding 
the  following: 

I  treated  said  child  at  irregular  intervals  for  a  period  of  two  years,  1889  and  1890, 
"When  I  first  called  to  see  her  she  was  subject  to  nervous  spells,  presumably  epilepsy, 
and  would  frequently  become  uncooscious.  The  spells  came  on  at  very  irregular 
periods.  I  can  not  even  approximate  at  this  time  how  often  she  had  them.  She  was 
entirely  helpless  when  she  had  one  of  the  spells.  When  not  suffering  from  these 
attacks  she  was  in  the  usual  condition  of  a  very  delicate  girl.  She  was  weakly — 
didn't  have  much  vitality.  I  don't  recall  that  she  had  any  mental  peculiarities. 
She  was  about  like  other  children  in  that  respect.  I  knew  of  her  having  quite  a 
number  of  spells  whih*  she  wns  under  luy  treatment,  but  I  can't  say  how  many. 
Saw  her  have  several  and  heard  of  her  having  others.  My  impression  is  that  her 
trouble  was  a  form  of  epilepsy.  I  know  I  gave  her  that  kind  of  treatment.  I  have 
no  record  of  the  case,  and  I  can  not  at  this  time  recall  all  of  the  particulars  or  give 
symptoms.  It  was  my  opinion  after  I  had  treated  her  a  while  that  her  trouble  was 
incurable.  She  was  allowed  to  go  and  como  like  other  children,  but  a  constant 
watch  had  to  be  kept  on  her.  She  ought  to  have  had  attention  all  the  time,  as  she 
would  sometimes  be  attacked  with  a  spasm  while  on  the  street. 

A  medical  examination  was  held  April  10, 1895,  which  shows  the 
condition  of  the  said  child  as  follows: 

General  nutrition  a  little  below  par.  Acne  form  of  eruption  on  face,  evidently 
of  long  standing,  due  perhaps  to  bromides.  Muscles  flabby,  palms  lightly  calloused 
(helps  a  little  around  house).  Tongue  somewhat  furred,  shows  indentation  of  teeth, 
and  on  right  margin  a  slight  scar.  No  other  scars  found.  Teeth  fairly  good;  gums 
spongy.    Heart  and  lungs  normal.    No  abnormalities  of  abdominal  viscera.    Alleges 
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extreme  irregularity  of  meDstrnation,  also  attacks  of  Bickncss  of  stomach,  usually 
preceiling  epileptic  attack.  Ascribes  epilepsy  to  an  attack  of  scarlet  fever,  with 
resaltin^  dropsy  and  convulsions,  sit  age  of  7  years.  Real  epileptic  attacks — at  first 
I»etit  nial — began  at  the  age  of  14  and  have  been  increasing  in  severity. 

Claimant  has  the  epileptic  face  and  expression,  made  more  characteristic  by  acne 
present.  No  evidence  of  injury  to  cranium.  No  paralysis  of  cranial  or  spinal 
nerves.  Speech  is  fluent  and  intellect  good.  Can  state  her  own  case  very  well.  Is 
not  idiotic  nor  insane.  Claimant  can  not  earn  a  livelihood  on  account  of  frequent 
attacks,  and  re<iuires  the  care  of  another  person  much  of  the  time.  Except  the  scar 
on  tongue  there  is  no  evidence  of  injury  during  an  attack.  No  anlema.  Except  as 
above  no  disability  found  to  exist.  No  evidence  of  vicious  habits.  Entirely  dis- 
abled, and  probably  permanently,  for  manual  labor. 

It  is  plain  from  this  evidence  that  the  child  claimed  for  is  not  insane 
or  idiotic,  and  the  only  question  to  be  determined  is  whether  she  is 
*' otherwise  permanently  helpless"  in  the  sense  contemplated  by  the 
statute.  In  tbe  consideration  of  claims  of  this  character,  heretofore 
decided  on  appeal,  I  have  held  that  the  conditions  referred  to  in  this 
first  pro\i80  to  the  third  section  of  the  act  of  June  27, 1890,  had  rela- 
tion to  the  ability  of  the  child  to  earn  a  support,  or  to  perform  some 
useful  labor  to  that  end,  and  the  pension  provided  therein  was  intended 
to  supplement  such  efforts,  and  secure  to  the  child  some  part  of  the 
support  which  it  failed  to  secure  for  itself  by  reason  of  its  ** helpless 
condition."  At  the  same  time  it  was  held  that  a  condition  of  help- 
lessness must  be  shown,  and  that  the  same  should  be  permanent,  and 
ID  the  decision  of  the  appeal  of  John  M.  LaughUn  (8  P.  D.,  52)  this 
language  is  used: 

We  may  judge  of  the  meaning  of  the  term  "permanently  helpless"  by  its  con- 
junction with  the  words  '* insane,"  "idiotic,"  with  which  it  is  relatively  synony- 
mous, as  shown  by  the  connecting  adverb  "otherwise,"  this  identity  of  meaning 
having  special  reference  to  the  ability  of  the  beneficiary  to  earn  a  support.  That  is, 
in  tbe  sense  that  an  insane  or  idiotic  person  would  be  incapable  of  earning  a  living 
or  attending  to  his  personal  comforts,  so  one  snlSering  from  permanent  injuries  or 
disease  of  body,  in  a  degree  that  would  prevent  him  from  performing  any  labor 
or  from  caring  for  himself,  would  be  helpless  and  entitled  to  the  benefits  conferred 
by  the  said  proviso. 

Considered,  then,  in  the  light  of  these  interpretations  of  the  law,  how 
does  this  case  present  itself.  This  child,  now  a  young  woman  of  22 
years  of  age,  has  been  afflicted  since  she  was  7  years  old  by  a  nervous 
trouble,  which  has  gradually  grown  worse,  developing,  at  the  age  of  14 
into  pronounced  epilepsy,  and  the  attacks  of  this  malady  have  become 
more  and  more  fretjuent  until  she  needs  constant  watching.  Just  how 
often  she  has  the  spasms  is  not  shown,  but  she  is  unconscious  while 
they  last,  and  she  has  become  weak  and  of  low  vitality  by  reason  of 
them.  Then,  it  is  stated  by  the  physicians  that  she  can  not  do  any 
manual  labor,  except  the  simplest  household  duties,  as  directed  by  her 
mother,  and  can  not  earn  her  own  support.  It  is  not  apparent  that 
her  mind  has  become  impaired,  and  she  has  ordinary  intelligence.  Her 
affliction  up  to  this  time  has  been  entirely  physical,  and  her  helpless- 
ness has  not^ extended  to  the  degree  that  she  needs  personal  attention 
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ii)  supplying  her  wants,  except  when  auder  the  immediate  inflaence  of 
an  epileptic  fit. 

The  whole  matter,  then,  resolves  itself  to  this:  That  this  child  has  an 
incurable  physical  malady  which,  judged  by  its  past  history,  is  liable 
to  become  more  and  more  severe,  and  which,  besides  rendering  her  weak 
ami  unable  to  do  remunerative  labor,  keeps  her  also  in  a  constant  state 
of  liability  to  attacks  or  spasms,  requiring  aid  and  attention  from 
others.  Thus,  while  suid  child  can  dress  and  undress  herself  and 
attend  to  her  other  personal  needs,  she  could  not  probably  obtain 
employment  that  would  give  her  a  support,  by  reason  of  the  liability 
to  fits,  even  if  she  were  physically  able  to  work,  which  she  is  not,  except 
in  the  lightest  employment,  and  guided  by  her  mother. 

Taking  all  the  evidence  together,  and  considering  the  sex  of  this 
child  as  well  as  her  af!iicted  condition,  I  am  disposed  to  the  opinion 
that  she  is  permanently  helpless  in  the  sense  intended  by  the  law,  and 
that  the  i)en8ion  on  her  account  should  be  continued.  The  action  of 
the  Bureau  is  accordingly  overruled  and  the  case  is  returned  for 
readjudication  favorable  to  the  claim. 


CONTIHJU'TORY  XKGHGENC'K— IIKATH  CAUSE. 

WiNNiFRBD  J.  Cook  (widow). 

A  peraon  disabled  by  deafness  who  adopts  a~  railroad  track  as  a  highway  of  travel  is 
required  to  exercise  that  care  and  caution  which  ordinary  prudence  would  dic- 
tate to  a  pei-sou  in  his  cou<litiou  in  order  to  avoid  harm  or  peril,  and  a  failure  to 
do  so  is  contributory  ne^llKenee;  and  where  a  soldier  is  killed  by  a  passing  train 
.vliile  pursuing  such  course  his  widow  is  not  pensionable  under  the  general  law. 

Assistant  ^Secretary  John  Jf.  Reynolds  to  the  Commissioner  of  Pensions 

May  8,  1897. 

The  soldier,  Benjamin  F.  Cook,  Company  I,  One  hundred  and  thirty- 
fourth  Pennsylvania  Volunteer  Infantry,  was  pensioned  December  10, 
1892,  under  the  general  law  (certificate  Xo.  830226),  at  $10  per  month 
from  September  3,  1890,  and  $23  from  August  24,  1892,  for  naso- 
pharyngeal catarrh  and  resulting  slight  deafness  of  both  ears,  resulting 
in  severe  deafness  of  both  ears  and  neuralgia,  payable  to  the  widow. 

The  pensioner  died  November  18,  1892,  from  being  run  over  by  a 
railroad  train.  The  widow  filed  declaration  for  widow's  pension  under 
the  general  law  January  10,  1893,  which  claim  was  rejected  January 
11, 1897,  on  the  ground  that  the  soldier's  death  in  a  railroad  accident 
is  not  shown  by  the  evidence  to  be  due  to  his  military  service. 

From  this  action  appeal  was  received  March  22,  1897,  it  being  con- 
tended on  behalf  of  appellant  that  by  reason  of  his  deafness,  for  which 
pensioned,  the  soldier  was  unable  to  hear  the  approaching  train  which 
caused  his  death,  although  the  trainmen  called  out  to  him  and  gave 
him  such  warning  as  would  have  been  sufficient  to  save  his  life  had  it 
not  been  for  his  inability  to  hear  on  account  of  said  deafness. 
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The  proceedings  before  the  coroner  of  Mahoning  County,  Ohio,  and 
testimony  taken  at  the  inquest  held  November  22,  1892,  at  Youngs- 
town,  in  said  county  and  State,  are  as  follows: 

K.  F.  Wood,  condactor,  testified  that  on  the  evening  of  November  18, 1892,  he  was 
engaged  dropping  a  coach  into  the  coal  track ;  the  cars  were  being  bronght  from  the 
tipper  yard  as  the  cars  were  passing  over  the  Market  street  crossing;  witness  was 
standing  on  the  west  end  of  the  coach^  nearest  tho  engine,  and  on  the  north  side  of 
tlie  car;  noticed  Mr.  Cook  standing  bt^tween  the  rails  of  the  west-bound  track;  also 
»aw  a  train  approaching  on  the  west-bound  track ;  called  to  Cook  several  times,  also 
pointed  in  the  direction  of  the  approaching  train;  before  the  engine  and  coaches 
were  on  the  crossing  the  gates  were  lowered  and  were  not  raised  nntil  after 
the  accident;  Mr.  Cook  had  beeu  standing  about  on  the  west  line  of  the  sidewalk; 
the  force  of  the  blow  from  the  locomotive  knocked  the  body  about  6  or  8  feet  to  the 
west  and  under  the  last  coach  on  the  east-bound  track. 

S.  C.  Comstock  testified  that  at  the  time  of  the  accident  he  was  standing  on  the 
east  end  of  the  platform  of  the  P.  and  I^.  E.  car;  saw  Mr.  ('ook  standing  on  the 
iiiBi<le  of  the  west-bound  track;  heard  the  calling  at  the  head  of  the  train;  the 
guard  gates  were  down. 

W.  R.  Graham  testified  that  on  the  evening  of  November  18  he  was  walking  on 
North  Market  street  toward  the  N.  Y.,  V.  and  O.  Railroad ;  as  witness  approached  the 
crossing  saw  a  train  composed  of  au  engine  and  two  coiiches;  the  rear  car  ha<l  been 
cut  loose;  witness  noticed  that  the  guard  gates  were  down;  just  as  witness  ap- 
proached the  track  heard  calling  on  the  other  side;  stoope<l  to  look  under  cars  and 
saw  the  last  truck  of  the  last  coach  piiss  over  the  body  of  a  man;  witness  also 
noticed  a  freight  train  going  west  on  the  west-bound  track. 

After  hearing  the  evidence  the  coroner  found  that  the  deceased  came 
to  bis  death  by  accident  and  that  the  railroad  company  waH  in  no  way 
to  blame,  as  the  crossing  was  fully  protected  at  the  time  of  the  accident. 

In  the  case  of  Thomas  8.  Bennett  (2  P,  D.,  9)  Assistant  Secretary 
Hawkins  held,  by  opinion  of  date  January  20,  1888,  as  follows: 

Where  total  deafness  exists,  the  claimant,  knowing  his  condition,  is  required  to 
exercise  that  care  and  caution  which  ordinary  prudence  would  dictate  in  order  to 
avoid  harm  or  peril,  and  a  failure  to  do  so  is  equivalent  to  such  contributory  negli- 
fvence  as  renders  the  injury  thereby  incurred  n<inpensionable,  the  said  injury  not 
being  exclusively  due  to  the  total  deafness  that  had  been  contracted  by  reason  of  tho 
service. 

In  the  case  of  Phebe,  widow  of  Clark  J.  Castalor  (2  P.  D.,  32),  Assist- 
ant Secretary  Hawkins  held,  by  opinion  of  date  January  31,  1888,  as 
follows: 

1.  To  establish  a  claim  for  increase  of  pension  by  reason  of  secondary  and  contrib- 
utory cause  of  disability,  claimant  must  clearly  prove,  by  competent  and  satisfactory 
tividence,  that  the  accident  resulting  in  tho  injury  relie<l  upon  as  the  basis  of  the 
i-iaiui  was  directly  occasioned  by  his  previously  incurred  disability,  and  was  not 
the  result  of  negligence  or  carelessness  or  risk  on  liis  part,  nor  of  a  lack  of  that  care 
and  caution  which  should  be  exercised  by  one  in  a  disabled  c(mdition. 

2.  Where  a  person  voluntarily  places  himself  in  a  position  of  peril  or  of  hazard,  he 
thereby  takes  upon  himself  all  the  risks  so  incurred*and  is  alone  responsible  for  any 
injury  that  may  result  therefrom. 

The  foregoing  cited  decisions  were  reaffirmed  in  tlie  case  of  Lucy 
Adams,  widow  of  James  S.  Adams  (8  P.  J).,  93),  by  opinion  of  date 
March  1, 1894,  wherein  1  held  as  follows: 

A  person  disabled  by  deafuess,  impaired  vision,  and  an  injury  which  interferes 
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with  locomotiou  who  adopts  a  railroad  track  as  a  highway  is  grossly  negligent  in 
so  doing,  and  if  killed  by  a  passing  train  while  pursuing  such  course  of  trayel  his 
widow  is  not  pensionable  under  the  general  law. 

The  well-settled  principles  of  law  governing  contribatory  negligence 
were  properly  and  justly  applied  in  the  cited  decisions  relating  to  pen- 
sion claims.    The  established  rule  is  as  follows: 

That  a  person  blind  or  deaf  who  is  injured  in  a  public  and  dangerous  place,  where 
sight  and  hearing  are  ordinarily  required,  does  not  establish  contributory  negligence 
as  a  matter  of  law,  but  the  blindness  or  deafness  may  be  considered  upon  the  ques- 
tion of  due  care  and  as  an  evidence  of  contribntory  negligence;  and  if  it  appears 
that  the  defect  of  sight  or  hearing,  coupled  with  the  exposure  to  danger,  was  the 
cause  of  an  injury  which  otherwise  would  not  have  occurred,  it  uiay  be  held  that 
contributory  negligence  exists  as  a  matter  of  law.  It  is  clear  that  the  misfortaue 
of  being  blind  or  deaf  does  not  relieve  the  alHicted  person  from  the  duty  to  exercise 
ordinary  care,  but  rather  imposes  upon  him  the  duty  of  greater  precautions  to  avoid 
injury.     (American  and  English  Encyclopedia  of  Law,  vol.  4,  p.  79.) 

For  effect  of  blindness  or  deafness  on  doctrines  of  negligence  see 
Harris  v.  Ubelhoer  (75  N.  Y.,  169);  Salem  v.  Goller  (76  Ind.,  291); 
Sluper  V.  Sandown  (52  Vt.,  251). 

It  is  contributory  negligence  for  one  of  defective  eyesight  or  hearing 
to  walk  upon  a  railroad  track  at  a  time  when  a  train  is  known  to  be 
due.  See  Maloy  r.  Wabash,  etc.,  R.  Co.  (84  Mo.,  270);  Davenport  r. 
Euckman  (10  Bosworth,  N.  Y.,  20;  37  :N^.  Y.,  568)-,  Shapley  v.  Wymau 
(134  Mass.,  118);  Stewart  v.  Ripon  (38  Wis.,  584);  Phillips  v.  Dicker- 
son  (85  Hi.,  11);  O'Mara  v.  Hudson,  etc.,  R.  Co.  (38  N.  Y.,  445);  Holmes's 
Common  Law,  109. 

Blindness,  or  deafness  does  not  relieve  from  duty  to  exercise  ordi- 
nary care.  See  Cleveland,  Columbus,  etc.,  R.  Co.  v.  Terry  (8  Ohio  St, 
570);  Purl  v.  St.  Louis,  etc.,  R.  Co.  (72  Mo.,  168);  Winn  v.  Lowell  (1 
Allen,  Mass.,  177);  Simmerman  v.  H.  &  St.  J.  R.  Co.  (71  Mo.,  476); 
s.  c,  (2  Am.  &  Eng.  R.  R.  Cas.,  191);  III.  Central  R.  R.  Co.  v.  Buckner 
(28  III.,  299);  Gonzales  v.  X.  Y.,  etc.,  R.  Co.  (L  Jones  &  S.,  K  Y.,  57); 
Peach  V.  Utica  (10  Hun.,  K  Y.,  477);  City  of  Centralia  v.  Krouze  (64 
111.,  19) ;  Central,  etc.,  R.  Co.  v.  Feller  (84  Pa.  St.,  226) ;  Morris,  etc.,  R. 
Co.  V,  Haslau  (33  X.  J.  L.,  147);  West  v.  K  J.,  etc..  Trans.  Co.  (32  ^\  J. 
L.,  91);  Elkins  v.  Boston,  etc.,  R.  Co.  (115  Mass.,  190). 

In  the  case  at  bar  no  evidence  is  presented  other  than  that  given 
before  the  coroner,  and  upon  which  a  verdict  was  rendered  exoner- 
ating the  railroad  company  from  all  blame  or  responsibility  for  the 
accident  which  resulted  in  the  death  of  the  soldier,  l^o  apparent 
effort  is  made  by  claimant  to  establish  by  testimony  that  the  soldier 
exercised  due  care  and  diligence  and  did  not  contribute  in  any  way  to 
the  negligence  which  caused  his  death.  It  is  not  sufficient  to  simply 
aver  in  the  letter  of  appeal  that,  by  reason  of  deafness,  for  which  dis- 
ability the  soldier  was  pensioned,  he  came  to  his  death  by  a  railroad 
accident,  that  such  death  was  due  to  his  military  service,  and  there- 
fore the  widow  has  title  to  the  pension. 

Indisputable  evidence  should  have  been  presented,  in  order  to  main- 
tain the   widow's  claim,  showing  that  the  soldier's  presence  on  the 
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tracks  of  the  railroad,  where  trains  were  constantly  passing  and 
repassing,  was  nevertheless  legitimate  and  unavoidable,  and  that  he 
then  and  there  exercised  all  possible  care  and  prudence  and  observed 
the  duty  of  taking  more  than  ordinary  care  or  precaution  to  avoid 
injury.  Failing  in  these  essentials  of  proof,  the  death  of  the  soldier 
mast  be  held  to  have  been  the  result  of  contributory  negligence  on  his 
part,  and  not  the  result  of  deafness  of  service  origin,  for  which  pen- 
sioned, and  hence  the  widow  has  no  title  to  pension  under  the  general 
law. 

The  action  of  your  Bureau  rejecting  the  claim  under  the  general 
law,  for  the  reasons  stated,  being  in  harmony  with  previous  depart- 
mental decisions  and  the  law  in  cognate  cases,  is  hereby  affirmed. 


SERVICE-ITNASSIGXED  BECRUIT— ACT  JUXE  »7,  1800-DROPPING  FROM 

THE  ROLLS. 

James  T.  Veley. 

Soldier  was  enrolled  as  a  substitute  November  1,  1864,  received  at  Indiana  rendez- 
vous, November  3,  1864,  examined  by  a  board  of  inspectors  and  rejected  by  rea- 
son of  extreme  youth  on  November  7, 1864,  and  was  furlonghed  to  await  discbarge 
on  the  same  day.  The  order  for  discbarge  was  finally  approved  by  the  general 
commanding  the  department  November  30, 1864,  but  the  certificate  for  diHcharge 
was  dated  March  9,  1865. 

Heldy  That  he  was  not  in  the  service  of  the  United  States  exceeding  thirty  days, 
and  his  name  was  properly  dropped  from  the  rolls  under  the  act  of  June  27, 1890. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions^ 

May  8,  1897, 

James  T.  Veley,  late  unas'^igned  substitute,  Tenth  Oongressioual  dis- 
trict of  Indiana,  was  pensioned  in  May,  1892,  under  the  art  of  June  27, 
1890,  at  the  rate  of  $12  per  month  from  date  of  filing  his  claim,  July 
18,  1891.  Upon  a  revision  of  his  rating  by  the  Bureau  in  1895,  his 
pension  was  reduced  to  $6  per  month  from  May  4, 1895.  Subsequently 
another  revision  of  his  claim  resulted  in  the  droi)ping  of  his  name  from 
the  rolls  February  2, 1897,  on  the  ground  that  allowance  was  erroneous 
because  of  insulBBcient  service  to  give  title  under  said  act.  From  this 
action  appeal  has  been  made  March  20,  1897;  by  P.  J.  Lockwood,  attor- 
ney, upon  the  contention  that  soldier  had  a  service  of  more  than  four 
months,  as  shown  by  the  records  of  the  War  Department. 

Following  is  the  report,  dated  October  23, 1891,  from  the  War  Depart- 
ment, on  which  the  pension  was  granted: 

James  T.  Veley,  priv.  nnassg'd  Ind.  Vols.,  was  enrolled  Novemher  1, 1864,  and  dis- 
charged March  9,  1865,  on  S.  C.  D. 

The  surgeon's  certificate  of  disability  on  which  soldier  was  discharged 
shows  that  he  was — 

incapable  of  performing  the  duties  of  a  soldier  because  of  extreme  youth.  The  boy 
appears  to  bo  less  than  17  years  of  age  and  is  very  feeble.  Said  disability  existed  at 
time  of  enlistment. 

This  certificate  is  dated  ''Draft  llend'z.,  Ind'polis,  Ind.,  November  22, 
1864,"  and  is  signed  "Henry  Blamington,  Brig.  Gen.  U.  S.  Y."    It  is 
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indorsed  "Medical  Directx)r's  Office,  Northern  Department, GinciDnati* 
O.,  November  29,  1864,  approved  by  medical  director.''  Also,  "  Head- 
quarters Northern  Dep't.,  Cincinnati,  O.,  November  30, 1864.  To  be 
discharged.  By  command  of  Maj.  (len.  Hooker,  signed  by  his  A.  D.  C." 
The  actual  discharge  or  certificate  was  dated  March  9,  1865.  The 
next  report  of  the  War  Department  is  dated  January  16,  1896,  and 
states : 

The  records  show  that  James  T.  Voley  was  enrolled  November  1, 1864,  as  a  snbsti- 
tate  to  servi*  one  year,  and  that  he  was  received  at  Indiana  draft  rendezToiia  on 
Novemlier  3,  1864,  where  he  was  examined  l>y  u  board  of  in8p<*ctor8  on  November  7, 
1864,  and  was  rejected  by  reason  of  **  extrem<>  youth ;  the  boy  appears  to  be  less  than 

17  years  of  aj^e  and  is  very  feeble.  Said  disability  existed  at  the  time  of  enlist- 
ment." The  records  further  show  that  he  was  furloughed  to  await  discharge 
November  7,  1864,  and  that  a  discharge  certificate  ba«ed  on  a  surgeon's  certificate 
was  prepared  for  him  March  9,  1865. 

It  has  this  day  been  determined  by  this  Department  that  this  man's  service  termi- 
nated November  7,  1864,  the  date  on  which  he  was  sent  home  to  await  dischargee. 

It  was  upon  this  report  that  pensioner's  name  was  dropped  from  the 
rolls.  Since  the  appeal  was  filed  a  similar  rejwrt  has  been  made^  AprO 
16, 1897,  as  follows: 

Upon  the  decisions  of  this  Department,  the  within-named  James  T.  Veley  is 
regarded  us  having;  been  in  the  military  Herviceof  the  Unite<l  States  from  November 
1, 1864,  the  date  of  his  enrollment  and  acceptance  by  the  board  of  enrollment,  to 
November  7, 1864,  the  date  on  which  he  was  furloughed  to  await  discharge. 

The  status  of  this  soldier  and  his  title  to  pension  is  to  be  determined 
by  the  decision  of  the  Judge- Advocate-Cleneral,  U.  S.  A.,  as  embodied 
in  my  decision  of  the  claim  of  Elizabeth  11.  Poland  (S  P.  D.,  260). 
According  to  that  decision  this  soldier's  service  could  not  properly  be 
regarded  as  having  continued  until  the  discharge  certificate  was  deliv- 
ered to  him,  but  terminated  at  the  time  he  was  actually  discharged  by 
the  commanding  officer  of  the  general  rendezvous  pursuant  to  the  order 
of  the  department  commander.  In  the  above  re]>orts  from  the  War 
Department  it  appears  that  the  soldier  was  furloughed  and  sent  home 
to  await  discharge  November  7,  18G4,  but  the  final  order  for  his  dis- 
charge was  approved  !N^ovember  30,  18G4,  so  that  his  service  might  be 
said  to  have  been  for  one  month,  November  1  to  30, 1S()4,  but  no  longer, 
although,  as  seen,  the  War  Department  holds  the  service  was  ended 
November  7,  18(54,  But  it  is  clear  that  the  soldier's  actual  or  technical 
term  of  service  was  less  than  innety  days  and  he  was  not  entitled  to 
pension  under  the  act  of  June  27,  1800. 

It  may  b(*  remarked  further  that  the  reports  in  this  case  show  that 
this  claimant  did  not  in  reality  render  any  service  whatever  and  could 
have  no  right  to  pension  under  the  said  law,  which  confers  title  upon — 

all  perwons  who  nerved  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States  during  the  war  of  the  rehellion,  etc. 

It  is  unnecessary  to  elaborate  this  view,  as  the  subject  has  been 
fully  discussed  in  the  decisions  of  the  following  cases  by  Assistant  Sec- 
retary Bussey:  Albert  K.  liansom  (5  P.  D.,  183),  Sarah  A.  Kersey,  widow 

(6  P.  D.;  1). 
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The  i)ension  was  erroneously  granted  to  this  claimant  in  the  first 
instance,  and  the  action  of  the  Bureau  in  dropping  his  name  from  the 
rolls  was  entirely  proper,  and  is  affirmed. 


ADl^LTEHOUS   COHABITATION-WIDOW'S    INCliEA^E    OX    ACCOUNT   OF 

MINOR8. 

Elviea  Hall  (widow). 

Ah  it  i8  accepted  that  the  widow  has  no  title  to  individual  pension  nnderact  of  June 
27,  1890,  by  reason  of  open  and  notorious  adulterons  cohabitation,  she  has  no 
title  to  the  $2  per  month  additional  allowed  the  widow  under  said  act  for  each 
minor  until  arriving  at  the  age  of  16  years. 

Assustant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions, 

May  15^  1897. 

Elvira  Hall,  claiming  to  be  the  widow  of  Peter  Hall,  Company  G, 
Fifty-second  United  States  Colored  Volunteer  Infantry,  filed  declara- 
tion October  1, 1890  (No.  467722),  for  pension  under  the  act  of  June  27, 
1890,  claiming  for  herself  and  four  minors,  Nettie,  Lewis,  Arthur,  and 
Robert.  This  claim  was  rejected  January  20, 1897,  on  the  ground  of 
claimant's  open  and  notorious  adulterous  cohabitation  with  one  Ben. 
Cooper,  which  began  prior  to  passage  of  the  act  of  June  27, 1890,  and 
has  continued  ever  since,  as  is  shown  by  special  examination. 

From  this  action  appeal  was  received  April  7, 1897,  the  contention 
on  tlie  part  of  appellant  being  that,  while  she  accepts  the  rejection  of 
her  claim  on  the  ground  that  she  was  living  in  adultery  with  one  Ben. 
Cooper,  if  the  evidence  be  satisfactory  of  the  forfeiture  of  claimant's 
rights  as  widow  under  the  act  of  August  7, 1882,  yet  your  Bureau  erred 
in  not  giving  her  the  benefit  as  mother,  as  provided  in  section  3  of  the 
act  of  June  27, 1890,  of  the  evidence  showing  that  she  was  the  legal 
wife  of  the  soldier,  the  legal  mother  of  his  children,  and  had  the  care 
and  custody  of  his  minor  children,  and  that  adultery  does  not  affect  her 
rights  as  mother. 

Section  3  of  the  act  of  June  27, 1890,  provides  in  part  as  follows: 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  was 
honorably  discharged,  has  died,  or  shall  hereafter  die,  leaving  a  widow  without 
other  means  of  support  than  her  daily  labor,  or  minor  children  under  the  age  of  six- 
teen years,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  without  prov- 
ing his  death  to  be  the  result  of  his  army  service,  be  placed  on  the  pension  roll  from 
the  dat«  of  the  application  therefor  under  this  act,  at  the  rate  of  eight  dollars  i>er 
month  during  her  widowhood,  and  shall  also  be  paid  two  dollars  per  month  for  each 
child  of  such  officer  or  enlisted  man  under  sixteen  years  of  age,  and  in  case  of  the 
death  or  remarriage  of  the  widow,  leaving  a  child  or  children  of  such  officer  or 
enlisted  man  under  the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child 
or  children  until  the  age  of  sixteen.     •    •     * 

The  question  presented  on  appeal  iu  the  case  at  bar  is  whether  the 
forfeiture  by  the  widow  of  her  title  to  i)eu8ion  under  act  of  June  27, 
P.  D.— VOL.  9 2 
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1890,  by  reason  of  adalterous  cohabitation  (which  forfeitnreis  accepted 
by  api>ellant),  carries  with  it  forfeiture  of  the  92  per  month  provided 
by  said  act  to  be  paid  the  widow  for  each  minor  until  arriving  at  the 
age  of  16  years. 

It  will  be  observed  by  the  terms  of  section  3  of  the  act  of  June  27, 
1890,  that  the  right  or  title  of  the  widow  to  receive  the  additional  pen- 
sion of  $2  per  month  for  each  minor,  antil  the  latter  arrives  at  the  age 
of  10  years,  is  made  wholly  dependent  or  consequent  upon  the  right  or 
title  of  the  widow  to  receive  the  pension  of  $S  per  month  during  her 
widowhood.  The  additional  pension  allowed  for  the  minor  or  minors 
therefore  can  not  be  paid  the  widow  if  she  be  not  entitled  to  the  pen- 
sion provided  for  herself,  the  alternative,  however,  being  that  in  case 
of  the  death  or  remarriage  of  the  widow,  leaving  a  child  or  children  of 
the  officer  or  enlisted  man  under  the  age  of  16  years,  the  pension  shall 
inure  to  such  child  or  children  until  they  shall  have  attained  the  age 
of  16. 

It  must  therefore  be  held  that  inasmuch  as  the  widow  has  no  title 
to  individual  pension  at  $8  per  month  under  act  of  June  27, 1890,  she 
has  no  title  to  the  additional  pension  of  $2  per  month  provided  by  said 
act  to  be  paid  her  for  each  minor  until  arriving  at  the  age  of  16  years. 

The  action  of  your  Bureau  rejecting  the  claim  for  the  reasons  stated 
is  therefore  affirmed. 

SEliVIC'E-DISCHARGK— PRESI^MPTION. 

Minors  op  Daniel  Halloway. 

Where  the  record  of  the  War  Department  shows  soldier's  enlistment  m  a  three 
months'  service  in  1861,  and  said  Department  reports  that  it  is  nnable  firom  any 
evidence  before  it  to  determine  soldier's  final  record;  and  the  records  of  said 
Department  shows  a  subsoqneut  honorable  service  and  discharge  of  said  soldier 
from  a  three  years*  seniee,  it  is 

Held,  That  as  no  charge  of  desertion,  absence  without  leave,  or  other  counter  pre- 
sumption is  involved,  the  legal  presumption  of  innocence  shoald  prevail,  and 
soldier  be  presumed  to  have  been  discharged  from  said  first  service  at  the 
expiration  of  his  first  term  of  enlistment. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions, 

May  15, 1897. 

Claimant  on  April  6, 1807,  appealed  from  the  action  of  your  Boreaa 
rejecting  the  minors'  claim,  No.  454182,  filed  October  9, 1890,  on  the 
ground  tbat^ 

the  records  of  the  War  Department  fail  to  show  that  the  soldier  was  discharged 
from  his  former  service  in  Company  I,  Thirteenth  Ohio  Volunteer  Infantry. 

It  appears  that  said  claim  was  not  rejected  until  April  26, 1897, 
The  appeal  is  irregular,  as  no  final  action  appears  to  have  been 
taken  at  the  date  of  said  appeal,  but  in  view  of  the  manifest  error  on 
the  part  of  your  Bureau  in  the  action  of  April  26, 1897,  the  irregularity 
of  the  appeal  will  be  waived,  and  the  question  presented  by  the  appeal 
will  be  considered. 
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Appellant  contends  that  it  was  error  to  reject  the  claim  for  pension 
ou  account  of  death  of  soldier  from  causes  originating  in  a  service  from 
which  he  was  honorably  discharged  on  the  ground  that  the  soldier  was 
not  honorably  discharged  from  a  former  service. 

The  records  of  the  War  Department  show  that  soldier  was  enrolled 
as  a  private  in  Company  Ij  Thirteenth  Regiment  Ohio  Volunteer  Infan- 
try, April  28, 1861,  to  serve  three  months,  and  that  his  name  appears 
only  on  the  muster-in  rolls,  and  that  the  War  Department  on  January 
23, 1896,  reports  that— 

tho  iinal  record  of  this  man  or  of  this  organization  can  not  be  determined  npon  any 
evidence  before  this  Department. 

It  further  appears  that  soldier  enlisted  August  19,  18G2,  to  serve 
three  years;  that  he  was  wounded  at  the'battleof  the  Wilderness,  May 
G,  1864,  and  was  pensioned  ou  account  of  said  wound  up  to  the  date  of 
his  death,  October  8, 1871. 

The  minors'  claim  for  pension  is  based  upon  the  alleged  facts  that 
soldier  died  of  disease  contracted  in  his  second  service,  from  which  he 
was  honorably  discharged.  The  record  discloses  no  charge  of  deser- 
tion from  his  first  service,  nor  is  the  question  of  dishonorable  discharge 
or  other  adverse  presumption  involved  in  the  case.  The  War  Depart- 
ment is  simply  unable  from  the  record  to  determine  soldier's  final 
termination  of  his  first  three  months'  service. 

I  am  of  the  opinion  that  in  such  a  case  the  legal  presumption  of 
innocence  should  prevail,  and  that  the  soldier  should  be  presumed  to 
have  been  discharged  from  the  service  at  the  expiration  of  his  term 
of  enlistment. 

The  action  appealed  from  is  accordingly  reversed,  and  the  papers  in 
the  case  are  herewith  returned. 


ATTORNEYSIIIP-POWER  OF  AIT^ORXICY— FEE. 
J.  F.  YlNAL   (ATTORNEY). 

Elishup  p.  Allen,  insane  (claimant). 

1.  A  power  of  attorney  to  prosecute  a  pension  chiim  executed  by  a  claimant  after 

having  been  judicially  declared  iuBaue,  or  while  confined  in  an  asylum  for  the 
insane,  will  not  be  recognized,  and  tbe  attorney  filing  the  same  should  be  so 
notified.     (Case  of  Joel  Ames,  8  P.  D.,  171.) 

2.  Evidence  filed  by  a  duly  authorized  attorney  when  not  entitled  to  recognition 

is  actual  service,  and  it  inures  to  his  benefit  if  he  becomes  entitled  to  recogni- 
tion at  any  time  before  the  claim  is  prima  facie  complete,  and  may  entitle  him 
to  a  fee. 

Assistant  Secretary  John  ^f.  Reynolds  to  the  Commissioner  of  Pensions^ 

May  29^  1897. 

J.  F.  Vinal,  of  Washington,  D.  C,  May  20,  1897,  appealed  in  the 
matter  of  fee  on  the  issue  of  March  2, 1894,  in  the  claim  (certificate 
No.  310692),  nnder  the  general  laws,  of  Elishup  P.  Allen  (insane),  late 
of  Company  D,  Twenty-third  Massachusetts  Volunteers. 


20  DECISIONS   RELATING   TO   PENSIONS. 

James  W.  Loomis,  of  Fairbaven,  Mass.,  December  9, 1889,  filed  an 
application  for  addiiioual  pension  on  account  of  sunstroke  and  results. 
Said  application  contained  a  power  of  attorney  in  favor  of  Mr.  Loomis, 
and  was  executed  by  the  claimant  in  personam. 

May  3, 1890,  the  appellant  filed  a  new  declaration  containing:  a  power 
of  attorney  to  him,  executed  by  Eveline  A:  Allen  as  guardian  of  the 
soldier.  He  filed  material  evidence  June  9  and  10, 1890,  and  was  called 
upon  for  additional  evidence  December  7, 1891. 

Mr.  Loomis,  January  26, 1892,  filed  evidence  responsive  to  said  caU. 

The  appellant  was  paid  a  fee.  Upon  the  protest  of  Mr.  Loomis  he 
was  requested  to  refund,  hence  this  appeal. 

If  the  evidence  filed  by  the  appellant  prima  facie  completed  the  case, 
there  is  no  doubt  that  under  the  rules  Mr.  Loomis  would  have  been 
entitled  to  the  fee  had  he  been  duly  authorized,  to  prosecute  the  claim; 
but  such  is  not  the  case.  If  entitled  to  recognition  under  the  iK)wer 
of  attorney  to  him,  he  became  in  neglect  on  the  expiration  of  one  year 
from  the  date  of  filing  the  detslaration,  or  on  December  9  1890,  as  he 
rendered  no  material  service  in  the  interim,  and  the  evidence  filed  dur- 
ing that  i)eriod  did  not  complete  the  claim.  Thereafter  the  power  of 
attorney  to  the  appellant  became  operative. 

The  appellant  was  requested  to  refund  upon  the  ground  that  he  had 
rendered  no  service  at  a  time  when  he  was  entitled  to  recognition.  The 
rule  that  an  attorney  has  no  title  to  a  fee  unless  he  rendered  material 
service  when  entitled  to  recognition  is  held  to  be  subject  to  the  con- 
dition that  the  power  of  attorney  to  him  does  not  become  operative 
before  the  claim  is  prima  facie  complete,  or  upon  the  failure  of  the 
attorney  of  record  to  respond  to  a  call  for  additional  evidence  within 
the  time  allotted  to  him  by  the  rules  of  practice.  For,  upon  the  same 
principle  that  an  attorney's  services,  rendered  at  a  time  when  he  is  not 
entitled  to  recognition,  inure  to  the  benefit  of  the  attorney  of  record, 
all  services,  by  whomsoever  rendered,  within  the  allotted  time  of  the 
former  inure  to  his  benefit  upon  the  power  of  attorney  to  him  becom- 
ing operative  under  the  conditions  noted ;  and  having  actually  rendered 
material  service,  which  eventually  inures  to  his  benefit,  he  may  become 
entitled  to  the  fee.  The  primary  principle  is,  as  stated  in  the  case  of 
Martin  J.  Craiglow  (7  P.  D.,  517),  viz,  an  attorney  must  render  actual 
service  in  order  to  be  entitled  to  a  fee.  The  appellant  appears  to  have 
complied  with  this  requirement.  I  am  not  informed  of  any  case  in 
which  the  rule  invoked  against  the  ai)pellant  has  been  applied  to  the 
conditions  here  arising.  Such  are  the  elements  entering  into  the 
appellant's  title  to  fee  in  this  case.  So,  were  Mr.  Loomis  properly 
authorized  to  appear  in  this  case,  it  is  held  that  the  appellant  is  entitled 
to  the  fee  for  the  reasons  herein  set  forth. 

However,  the  power  of  attorney  to  Mr.  Loomis  is  invalid;  it  never 
conferred  any  rights  ui)on  him,  although  contained  in  a  declaration 
which  has  been  accepted  as  the  basis  of  tliis  claim. 

The  essential  features  relative  to  the  matter  under  discussion  arising 
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ill  this  ease  are  like  those  in  the  case  of  Joel  Ames  (8  P.  D.,  171),  upon 
whicli  the  following  rules  are  based : 

2.  A  declaration  for  pension  may  be  made  by  a  person  non  compos  mentis,  but,  if 
it  appear  that  he  was  at  the  time  of  executing  the  same,  or  thereafter  becomes, 
incapable  of  understanding  the  natnre  of  his  claim  and  incapable  of  prosecnting 
the  same,  the  case  must  thereafter  be  prosecuted  by  the  next  friend,  guardian,  or  com- 
mittee of  such  person. 

4.  A  power  of  attorney  to  prosecute  a  pension  claim  executed  by  a  claimant  after 
having  been  judicially  declared  insane,  or  while  confined  in  an  asylum  for  the  insane 
will  not  be  recognized,  and  the  attorney  filing  the  same  should  be  so  notified. 

In  that  case  the  power  of  attorney  was  contained  in  the  declaration ; 
the  power  was  rejected,  and  the  declaration  was  accepted  as  the  basis 
of  the  claim. 

At  the  time  the  power  of  attorney  to  Mr.  Loomis  was  executed  the 
soldier  had  been  adjudged  insane  by  competent  authority,  so  far  as  it 
appears;  in  fact,  it  api)earing  that  he  was  insane  at  the  time  said  power 
was  executed,  and  was  under  guardianship. 

As  bearing  on  the  appellant's  authority  to  represent  the  claimant  and 
on  his  title  to  a  fee,  it  may  properly  be  added  that  the  guardian,  by 
appointing  appellant  as  attorney  in  this  case,  thereby  repudiated  any 
power  the  soldier  may  have  executed,  viz,  the  power  of  attorney  to  Mr. 
Loomis;  and  this  she  was  at  liberty  to  do.  (See  case  of  Joel  Ames, 
supra.) 

As  it  appears  that  the  appellant  is  entitled  to  the  fee  paid  him,  action 
requiring  him  to  refund  was  error,  and  accordingly  is  overruled. 


8ERVIC"E-MJL.rriA-ACT  .TTTNTS  87,  1890. 

William  Bioe, 

1.  Pennsylvania  Emergency  Militia,  while  serving  in  the  Army  of  the  United  States, 

under  command  of  United  States  officers,  in  response  to  the  call  of  the  President, 
were  a  part  of  that  Army  while  so  serving,  and  are,  for  that  time  and  as  regards 
the  character  of  the  service,  brought  within  the  scope  of  the  first  subdivision  of 
section  4693,  Revised  Statutes,  and  the  act  of  June  27,  1890,  for  pensionable 
purposes,  other  conditions  of  those  laws  having  been  met. 

2.  The  peculiar  conditions  under  which  said  militia  were  recognized  as  a  part  of  the 

Array,  the  manner  in  which  received  into  and  released  from  the  service  of  the 
United  States,  obviated  the  necessity  of  enlistment  and  discharge  in  the  usual 
manner,  the  records  of  the  State  in  that  respect  being  taken  as  a  substitute  for 
the  records  of  the  War  Department,  and  the  period  of  actual  service  bcdng 
counted  as  if  rendered  under  enlistment  by  United  States  officers. 

3.  Two  terms  of  service,  each  less  than  ninety  days,  may  be  added  together  to  make 

the  required  period  under  said  act  of  June  27,  1890. 

Assistant  Secretary  John  M,  Reynolds  to  the  Commissioner  of  Peyisioiis^ 

May  J29, 1897. 

This  appellant  filed  an  application  February  23,  1892,  for  pension 
under  the  act  of  June  27, 1890,  alleging  ninety  days'  service  in  Com- 
pany H,  One  hundred  and  forty-ninth  Pennsylvania  Infantry,  during 
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the  war  of  the  rebellion.  This  claim  was  rejected  June  31, 1893,  n|)0!i 
the  ground  of  insufficient  service,  the  same  being  less  than  ninety  days, 
or  from  March  11  to  May  5,  1865,  as  shown  by  tbe  records  of  the  War 
Department. 

Subsequently,  or  on  October  1, 1895,  appellant  filed  another  applica- 
tion under  said  act,  alleging  additional  service  in  Company  F,  Forty 
sixth  Pennsylvania  Emergency  Militia.  He  was  paid  for  service  of  one 
month  and  twenty  days  in  this  organization,  as  shown  by  report  of  the 
Auditor  for  the  War  Department.  Without  taking  formal  action  on 
this  claim  appellant  was  notified  by  the  Bureau  that  this  latter  service 
was  not  pensionable  under  the  act  of  June  27,  1890.  An  appeal  was 
taken  from  this  conclusion,  but  in  view  of  the  fact  that  no  formal  action 
had  been  taken,  the  appeal  was  dismissed  and  the  case  remanded  for 
proper  action  by  the  Bureau. 

The  claim  has  been  briefed  and  rejected,  ^N'ovember  27, 1896,  on  the 
ground  of  no  title,  claimant  not  having  served  ninety  days  in  the  United 
States  military  service,  as  required  by  the  act  of  June  27, 1890,  the 
service  in  Company  F,  Forty-sixth  Pennsylvania  Emergency  Militia, 
not  being  recognized  as  pensionable.  From  this  action  appeal  is  taken, 
January  5, 1897,  on  the  contention  that  both  services  should  be  counted 
in  appellant's  favor  in  calculating  the  length  of  his  service,  and  as  the 
two  together  amount  to  more  than  ninety  days,  pension  should  be 
granted  him  under  said  act.  In  support  of  his  contention  he  cites  the 
fact  that  pension  has  been  allowed  to  John  C.  Shore,  whose  only  service 
was  in  the  same  regiment  of  Pennsylvania  Emergency  Militia  (Certifi- 
cate ^^o.  891774). 

It  has  been  ascertained  by  reference  to  the  files  of  the  Bureau  that 
the  grant  of  pension  to  said  John  C.  Shore  was  under  the  general  law, 
for  a  disability  contracted  in  the  line  of  duty  during  his  service.  That 
grant  was  in  accordance  with  the  decisions  of  Assistant  Secretary 
Bussey,  of  March  3, 1892,  and  May  14, 1892,  in  the  cases  of  Randolph 
M.  Manley,  late  of  Company  I,  Forty-seventh  Pennsylvania  Militia, 
and  B.  F.  Beazell,  late  of  Company  H,  Fifty-eighth  Pennsylvania 
Militia  (5  P.  D.,  295  and  384).  By  those  decisions  it  was  held  that  those 
and  similar  organizations  when  called  into  the  service  of  the  United 
States  by  the  proclamatioii  of  the  President,  of  June  15,  1863,  and 
while  serving  with  the  Army  of  the  United  States,  under  commnad  of 
its  officers,  were  a  part  of  that  Army,  and  the  members  thereof  were 
pensionable  for  any  disability  contracted  in  the  line  of  duty,  while  so 
serving,  as  provided  by  section  4G93,  Revised  Statutes,  paragraph  1. 

These  decisions  had  special  reference  to  claims  under  the  general 
law.  There  is  no  direct  allusion  therein  to  the  act  of  June  27,  1890, 
nor  any  reason  to  believe  that  claims  under  that  act  were  considered. 
At  the  end  of  a  note  following  the  de<?ision  in  the  Manley  case,  it  is 
stated: 

It  is  perceived  that  the  ruling  has  no  application  to  claims  filed  under  the  act  of 
Juno  27,  1890. 
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Previous  to  tbc  rendition  of  that  decision  the  practice  of  the  Bureau 
excladed  members  of  the  organization  mentioned  (the  Pennsylvania 
Emergency  Militia)  from  the  benefits  of  pension  under  both  the  general 
law  and  act  of  June  27, 1890,  except  when  they  might  be  entitled  under 
one  of  the  subdivisions,  2,  3,  4,  or  5,  of  section  4693,  lievised  Statutes, 
or  sonrie  special  law. 

Since  that  decision  they  have  been  barred  only  under  the  act  of  June 
27,  1890. 

This  debarment  has  been  sanctioned  by  decisions  of  the  Department 
which  have  construed  said  act  as  intended  only  for  the  benefit  of  sol- 
diers and  sailors  who  enlisted  and  served  in  the  regularly  organized 
forces  of  the  Army,  Navy,  and  Marine  Corps  of  the  United  States,  and 
as  excluding  those  who  served  in  any  irregular  organization,  not  a  part 
of  the  Army  or  Navy  or  Marine  Corps,  or  in  a  capacity  not  recognized 
as  strictly  within  the  military  or  naval  establishment  of  the  United 
States.  Some  of  these  irregular  organizations  were  the  militia  ot  vari- 
ous States  serving  for  a  time  in  cooperation  with  the  United  States 
Army,  the  Mississippi  Marine  Brigade,  and  United  States  Revenue 
Marine.  Some  of  the  positions  not  recognized  as  regular  were  those  of 
provost  marshals,  contract  surgeons,  enrolling  officers,  and  the  like. 
As  stated,  these  were  provided  for  in  one  or  another  of  the  four  last 
p.aragraplis  of  section  4693,  Revised  Statutes,  and  in  some  special  laws 
of  limited  scope.  The  reasons  for  the  construction  given  as  to  those 
organizations  may  be  gathered  by  a  reference  to  the  decisions  in  the 
following  cases,  and  others  cited  therein:  Irving  C.  Rosse  (6  P.  D.,  68); 
Evelyn  S.  Tallman  (6  P.  D.,26I,  reaffirmed  in  Letter  Book  No.  199, 
367) ;  Andrew  J.  Shannon  (7  P.  D.,  64) ;  Henry  Cushman  (7  P.  D.,  408) ; 
David  Oliver  (7  P.  D.,  597). 

The  decisions  on  this  line  have  been,  for  the  most  part,  uniform,  and 
the  rulings  have  been  accepted  as  properly  enunciating  the  law  appli- 
cable to  the  granting  of  pension  to  these  irregular  organizations.  A 
carefnl  reading  of  said  decisions  will  reveal  that  the  chief  reason  for 
denying  pension  to  the  members  of  these  organizations  under  the  first 
sabdi vision  of  section  4693,  Revised  Statutes,  is  that  they  are  not  shown 
by  the  records  of  the  War  and  Navy  Departments  to  have  been  regu- 
larly and  legally  enlisted  into  the  Army  or  Navy.  In  other  words, 
being  pensionable,  if  at  all,  under  the  general  law,  only  by  virtue  of 
some  of  the  other  subdivisions  of  4693,  Revised  Statutes,  or  some  spe- 
cial law,  they  are  excluded  from  the  benefits  of  the  first  subdivision 
and  likewise  of  the  act  of  June  27,  1890.  Title  under  said  act  is  made 
to  hinge  on  title  under  the  first  subdivision  of  section  4693,  Revised 
Statutes,  as  regards  the  character  of  the  service. 

The  correctness  of  the  departmental  decisions  referred  to  was  recog- 
nized by  Congress,  and  it  was  deemed  essential  to  enact  the  act  of  Feb- 
ruary 15, 1895,  extending  the  provisions  of  the  act  of  June  27, 1890,  to 
include  officers  and  privates  of  the  Missouri  State  Militia  and  the  Pro- 
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visional  Missouri  Militia  who  served  ninety  days  during  the  war  of  the 
rebellion. 

If,  then,  the  Pennsylvania  Emergency  Militia  (in  which  this  appel- 
lant served)  were  only  irregular  organizations,  which  could  not  be 
regarded  as  a  part  of  the  Army  of  the  United  States  and  included  in 
the  regular  military  estabh'shment,  and  the  members  thereof  were  not 
pensionable  under  the  first  subdivision  of  section  4G93,  Revised  Stat- 
utes, neither  are  they  pensionable  under  the  act  of  June  27, 1890.  lint, 
as  we  have  seen  in  the  decisions  of  the  Mauley  and  Beazell  appeals 
before  cited,  these  organizations  were  held  to  be  a  part  of  the  Army 
for  such  time  as  they  were  serving  under  the  command  of  United  States 
officers,  in  response  to  the  call  of  the  President,  and  the  members  are 
pensionable  for  disability  contracted  while  so  serving.  And  being  thus 
pensionable,  they  are  also  pensionable  under  the  act  of  June  27, 1890, 
if  they  otherwise  met  the  requirements  of  that  act  relative  to  length  of 
service,  honorable  discharge,  extent  of  present  disability,  etc. 

This  is  true,  because  it  has  been  held  in  various  decisions  that  the  act 
of  June  27, 1890,  is  a  part  of  the  i)ension  code,  and  is  to  be  construed 
with  existing  pension  laws  in  pari  materia.  (Adolph  Bernstein,  Sarah 
H.  Ozborn,  and  Ellen  J.  Pipes,  7  P.  D.,  229,  317,  and  489.)  And,  while 
the  decision  in  the  Mauley  case  was  made  probably  with  no  special  ref 
erence  to  the  act  named,  yet,  since  it  has  the  effect  of  giving  to  certain 
iri'egular  organizations,  for  a  time,  the  status  of  the  regular  volunteer 
forces  of  the  Army  and  Navy,  and  thus  makes  them  pensionable  under 
the  first  subdivision  of  section  4093,  Revised  Statutes,  the  same  organi- 
zations can  not  be  denied  the  benefits  of  the  regular  forces  under  the 
actof  June  27, 1890. 

It  is  not  a  new  ruling  to  hold  that  persons  pensionable  under  said 
first  subdivision  of  section  4093,  Revised  Statutes,  are  also  pensionable 
under  the  act  of  June  27, 1890. 

Various  decisions  discuss  this  subject,  as  in  the  following  cases: 
Lotlisa  S.  Norris  (5  P.  D.,  42);  Sarah  A.  Kersey  (0  P.  D.,  1);  Messmer 
and  Morrison  (0  P.  D.,  20) ;  Phillip  John  (8  P.  I).,  04) ;  Marcis  M.  Rhodes 
(8  P.  D.,  99). 

It  will  be  found  by  reference  to  these  decisions  that  the  services  of 
the  appellants  were  of  an  irregular  nature,  but  for  certain  reasons 
pointed  out  were,  in  most  of  the  cases,  brought  within  the  purview  of 
section  4693,  paragraph  1,  and  their  services  were  held  to  be  also  i)en 
sionable  under  the  act  of  June  27, 1890.  It  will  be  further  found  that 
in  some  of  the  cases  cited  a  difficulty  arose  in  the  granting  of  pension, 
not  because  of  the  character  of  the  service  per  se,  but  by  reason  of  'A 
lack  of  honorable  discharge,  or  of  sufficient  length  of  service,  or  because 
the  i)articular  service  was  not  such  as  (from  the  records  of  the  War 
Department)  could  be  regarded  as  a  part  of  the  regular  military  or 
naval  establishment  of  the  United  States.  It  may  be  remarked  here 
that  the  decision  in  the  Louisa  S.  Norris  case  is  cited  simply  because  of 
the  reasoning  therein,  although  it  was  afterwards  found  that  that  rear 
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soiling  was  based  on  a  false  state  of  facts,  and  the  decision  was  over- 
ruled because  the  case  was  decided  upon  a  theory  without  facts  to  sus- 
tain it.  (Alvin  West,  7  P.  D.,  74.)  The  same  is  partly  true  as  to  the 
decision  in  the  Messmer  and  Morrison  case. 

More  has  been  said,  probably,  than  was  actually  essential  to  show 
that  certain  irregular  organizations  are  pensionable  under  paragraph  1, 
section  4693,  Revised  Statutes,  and  the  act  of  June  27,  1890,  and  yet 
the  details  of  the  law  and  iacts  on  which  the  rulings  are  justified  have 
not  been  gone  into,  t'hese  are  fully  discussed  in  decisions  heretofore 
made  and  cited — those  of  the  Manley  and  Beazell  ai)peals  and  of  the 
Alvin  West  appeal  (7  P.  D.,  74)  and  of  the  appeals  mentioned  in  the 
preceding  paragniph.  These  decisions  also  show  why  certain  other 
irregular  organizatians  can  not  be  pensioned  under  the  laws  referred  to. 

Having  demonstrated  by  the  foregoing  remarks  that  in  so  far  as  the 
character  of  this  claimant's  service  is  concerned  he  would  be  entitled 
under  the  actof  June  27, 1890, provided  the  other  requirements  of  that 
act  are  fulfilled  in  his  case,  it  becomes  necessary  to  inquire  into  the 
evidence  regarding  the  length  of  his  service  and  the  nature  of  his 
discharge.  As  stated  in  the  beginning,  the  records  show,  and  the 
appellant  admits,  that  the  service  in  the  Forty-sixth  Pennsylvania 
Emergency  Militia  covered  a  period  of  only  fifty-one  or  two  days.  This, 
of  course,  is  not  sufficient  length  of  service,  and  the  only  question  is 
whether,  as  contended,  this  period  of  service  should  be  added  to  that 
of  about  fifty-five  days  in  the  One  hundred  and  forty-ninth  Pennsyl- 
vania Infantry  to  make  the  essential  length  of  service,  ninety  days  or 
more.  There  seems  to  be  no  good  reason  why  this  may  not  be  done. 
The  act  provides — 

that  all  persons  who  served  ninety  dnys  or  more  in  the  military  or  naval  service  of 
the  United  States  during  the  war  of  the  rebellion  and  have  been  honorably  dis- 
charged therefrom,  etc. 

shall  be  pensioned.  Nothing  is  said  as  to  continuous  service,  and  there 
is  no  implication  that  different  periods  of  service  may  not  be  added 
together,  provided  all  the  service  was  during  the  war  of  the  rebellion. 
The  contention  in  this  regard  may  be  therefore  sustained. 

And  so,  touching  the  discharge  necessary  to  be  shown,  it  seems  only 
requisite  that  the  final  discharge,  as  well  as  all  others,  from  service 
(luring  the  war  of  the  rebellion,  covering  the  essential  period  of  ninety 
days,  shall  be  honorable,  that  the  sei)aration  from  the  service  shall  be 
complete,  with  no  taint  on  account  of  deserting  or  dismissal.  I  appre- 
hend that  the  rulings  and  decisions  on  this  subject  are  so  familiar  that 
it  is  unnecessary  to  elaborate  the  statement  here  made,  or  to  cite  the 
i^aid  decisions.  The  only  question  to  be  determined  in  this  case  is 
wliether  the  claimant's  separation  from  each  service  was  complete  and 
his  discharge  honorable. 

As  to  his  service  in  the  One  hundred  and  forty-ninth  Pennsylvania 
Infantry  there  can  be  no  question  raised  as  to  the  nature  of  his  dis- 
charge.   The  record  shows  that  it  was  formal  and  honorable.    And  this 
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being  bis  last  service  his  discharge  therefrom  was  a  final  honorable 
discharge.  But  this  service,  as  before  indicated,  covered  a  period  of 
less  than  ninety  days,  and  to  make  up  that  period,  as  required  by  the 
act,  it  is  necessary  to  add  the  service  of  fifty-one  days  in  the  Pennsyl- 
vania Emergency  Militia. 

But  (and  here  lies  the  gist  of  the  adverse  action)  it  is  in  effect  con- 
tended that  the  records  of  the  War  Department  do  not  show  an  honor- 
able discharge  from  the  latter  service,  or  any  discharge  at  all,  and  for 
that  reason  the  claimant  is  not  entitled  under  the  act.  In  contraven* 
tion  of  that  position  it  seems  sufficient  to  point  out  the  fact  that  this 
organization  was  recognized  as  a  part  of  the  Army  of  the  United  States 
for  the  period  above  stated,  and  that  the  peculiar  conditions  under 
which  it  was  received  into  and  released  from  that  Army  obviated  the 
necessity  of  enlistment  and  discharge  in  the  usual  manner.  In  other 
words,  the  fact  being  shown  that  it  was  accepted  for  service  by  the 
United  States,  as  if  it  had  been  enlisted  by  United  States  officers,  and 
was  released  and  paid  for  services  by  such  officers,  as  shown  by  the 
records  of  the  Auditor  of  the  Treasury,  must  be  construed  as  a  com- 
pliance with  the  requirements  of  the  law. 

In  this  view,  then,  I  am  of  the  opinion  that  the  service  of  this  claim- 
ant in  the  Forty-sixth  Pennsylvania  Emergency  Militia  for  the  time  he 
was  serving  under  the  call  of  the  President  should  be  counted  in  making 
up  the  period  of  his  United  States  service  during  the  war  of  the  rebel- 
lion, and  as  this  service  when  added  to  the  service  in  the  One  hundred 
and  forty-ninth  Pennsylvania  Infantry  covers  a  period  of  more  than 
ninety  days  he  would  be  entitled  to  pension  under  the  act  of  June  27, 
1890,  the  other  requirements  of  the  act  being  met. 

Your  action  in  rejecting  the  claim  on  the  ground  stated  is  reversed, 
and  the  papers  are  returned  for  readjudication  in  accordance  with  the 
views  herein  expressed. 

INSAXE  OR  irEL.PI.KSS  MINOR-ACT  OF  .TlTTiE  27,  1800. 

Helena,  Minor  of  Joseph  Cox. 

A  claimant  for  penBion  nnder  the  first  proviso  of  section  3,  act  of  June  27, 1890,  a«  a 
helpless  minor,  who  was  over  the  age  of  16  years  at  the  date  of  the  soldiers 
death,  has  no  pensionable  status. 

Assistant  Secretary  John  ^f.  Reynolds  to  the  Commissioner*  of  Fensiomt, 

May  29^  1897. 

The  above-named  soldier,  late  of  Company  O,  Thirty-sixth  Ohio 
Infantry,  was  a  pensioner  at  the  date  of  his  death,  April  3, 1889. 

Martha  Cox,  as  his  widow,  was  pensioned  under  the  general  law,  in 
her  own  right,  and  on  behalf  of  two  minor  children  of  the  deceased  sol- 
dier, viz,  Mary  M.  and  Rosa  K.  Cox,  from  date  of  his  death. 

July  20,  1892,  Martha  Cox,  the  soldier's  widow,  and  as  the  natural 
guardian  of  Helena  Cox,  another  child  of  tlie  deceased  soldier,  filed  an 
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application  for  pension  under  the  act  of  June  27, 1890,  on  her  behalf, 
alleging  that  the  said  Helena  Cox  was  suffering  from  hip  disease,  which 
rendered  her  permanently  helpless. 

This  claim  was  rejected  February  20, 1897,  on  the  ground  that  the 
alleged  helpless  minor,  Helena  Cox,  was  not  on  the  pension  rolls  in  her 
own  right  or  in  connection  with  the  widow's  claim  prior  to  becoming 
10  years  of  age,  and  was  over  10  at  date  of  the  soldier's  death. 

In  the  appeal  filed  April  14,  1897,  it  is  contended  that  rejection  of 
the  claim  is  contrary  to  the  intent  of  the  act  of  June  27, 1890,  which  pro- 
vides a  pension  for  the  permanently  disabled  children,  without  regard 
to  age. 

The  third  section  of  the  act  of  June  27,  1890,  provides  a  i)ension  to 
the  surviving  widow  of  the  deceased  soldier  at  the  rate  of  $8  per  mouth, 
and  also  an  additional  allowance  of  $2  per  month  for  each  minor  cbild 
of  the  deceased  soldier  under  10  years  of  age,  and  in  case  of  the  death 
or  remarriage  of  the  widow,  leaving  a  child  or  children  of  the  soldier 
under  the  age  of  16  years,  such  pension  shall  be  paid  such  child  or 
children  until  the  age  of  16. 

It  is  farther  provided: 

That  in  case  a  minor  child  is  insane,  idiotic,  or  otherwise  pennanontly  helpless,  the 
pension  shall  continne  during  the  life  of  said  child,  or  during  the  period  of  such  dis- 
ability, and  this  proviso  shall  apply  to  all  pensions  heretofore  granted  or  hereafter 
to  be  grantiHl  nnder  this  or  any  former  statute,  and  such  pension  shall  commence 
from  the  date  of  application  therefor  after  the  passage  of  this  act. 

It  is  apparent  that  this  claim  is  based  upon  the  latter  (clause,  or  pro- 
viso, of  said  act,  as  above  quoted. 

The  evidence  shows  that  this  claimant  as  a  minor  child  of  tbe  deceased 
soldier  was  born  May  lo,  18G8.  8he  therefore  became  16  years  of  age 
in  May,  1884,  about  five  years  prior  to  the  soldier's  death. 

As  the  widow  was,  and  still  is,  a  pensioner,  said  minor  child  could  not 
be  pensioned  in  her  own  right,  and  as  she  was  over  16  years  of  age  at 
the  date  of  the  soldier's  death,  the  widow  could  not  be  granted  an  allow- 
ance of  $2  x)er  month  on  her  behalf.  It  therefore  appears  that  this 
claimant,  now  29  years  of  age,  has  never  had  a  pensionable  status  in 
her  own  right,  or  in  connection  with  the  widow's  pension.  Nor  do  the 
provisions  of  the  third  section  of  the  act  of  June  27, 1800,  provide  a 
pensionable  status  for  this  claimant,  under  existing  conditions.  The 
widow's  pension  can  not  succeed  to  the  claimant,  for  the  reason  she  is 
over  16  years  of  age,  and  the  widow  is  still  living  and  is  a  pensioner. 
The  proviso  quoted  does  not  create  a  new  pension  for  a  helpless  minor 
child  independent  of  these  conditions,  but  provides  only  for  the  continu- 
ance of  "such  pension"  heretofore  granted  to  such  minor  child  under 
16  years  of  age,  on  account  of  its  helpless  condition. 

In  other  words,  the  intent  of  the  act  is  to  continue  payment  of  pen- 
sion to  minors  over  16  years  of  age  whose  names  were  on  the  pension 
roll  at  the  date  of  the  passage  of  the  act,  upon  proof  of  continuance 
of  their  helpless  condition. 
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As  the  claimant  never  had  a  pensionable  status  in  her  own  right,  or 
in  connection  with  the  widow's  pension,  there  is  no  provision  of  law  by 
which  a  pension  may  be  contiuned  to  her  on  account  of  her  alleged 
helplessness.    Rejection  of  the  claim  was  proper  and  is  hereby  affirmed. 


SKHVIC'E-MEXICAN   WAR. 

Helen  M.  (iEigeb  (widow). 

Soldier  enlisted  March  20,  1848;  was  muHtered  in  April  30,  1848,  to  serve  dnring  th« 
war  witli  Mexico;  was  forwarded  May  5,  and  joined  bin  company  near  Mata- 
moras,  Mexico,  May  26,  1848,  and  he  remained  with  said  company  until  after 
J  Illy  31, 1848,  and  was  mustered  out  November  7,  18-18.     It  is 

Ileldf  That  he  actually  served  sixty  days  in  Mexico  and  en  route  thereto. 

Assistant  Secretary  John  M,  Reynolds  to  the  Commissioner  of  Pensions^ 

May  29, 1897. 

Claimant,  on  October  16,  1890,  appealed  from  the  action  of  your 
Bureau  of  September  28, 1896,  rejecting  her  widow's  claim,  No.  133<*4, 
filed  Miiy  25,  1806,  under  the  act  of  January  29,  1887,  on  the  ground 
that  soldier  (David  M.  Geiger,  late  of  Ca])tain  Dunlap's  Indei>endent 
Company  Illinois  Mounted  Volunteers)  was  not  in  Mexico  sixty  days, 
or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto  during  the  war 
with  that  country. 

The  soldier  was  in  receipt  of  a  pension  under  said  act  at  the  date  of 
his  death,  and  it  is  contended  by  appellant  that  as  he  was  pensioned 
by  a  former  Administration  as  a  Mexican  survivor  his  widow  should 
be  allowed  a  pension,  on  the  ground  that  his  military  status  was  duly 
adjudicated  by  competent  authority. 

The  case  was  considered  by  this  Department  on  appeal  and  returned 
to  your  Bureau  for  a  report  from  the  Treasury  Department,  Second 
Auditor,  stating  the  period  of  time  for  which  soldier  was  paid  for  his 
Mexican  war  service,  and  also  for  a  report  from  the  War  Dei)artment; 
and  on  January  29, 1897,  these  reports  having  been  returned  with  the 
papers,  they  were  again  returned  to  your  Bureau  for  a  further  report, 
and  this  being  furnished  the  case  will  now  be  considered  on  its  merits. 

The  records  of  the  War  Department  show  that  soldier  enlisted 
March  20,  1848,  at  Nauvoo,  111.,  and  was  mustered  in  April  30,  1848, 
at  Jeff'ei'son  Barracks,  Mo,,  to  serve  during  the  war  with  Mexico,  he 
being  a  recruit  for  Captain  Dunlap's  Company  Illinois  Mounted  Volun- 
teers (Mexican  war) ;  that  he  was  forwarded  to  said  company  on  or 
after  May  5,  1848,  and  joined  his  company  near  Matamoras,  Mexico^ 
May  26,  1848,  and  was  mustered  out  at;  Alton,  111.,  November  7, 1848; 
that  the  stations  of  said  company  between  muster  in  and  muster  out 
were  as  follows:  May  26,  1848,  near  Matamoras,  Mexico;  June  30, 
1848,  same  station;  July  31, 1848,  Camargo,  Mexico,  and  August  31, 
1848,  at  San  Antonio,  Tex. 

The  records  of  the  Treasury  Department,  Second  Auditor's  OfQce, 
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show  that  sctldier  was  paid  from  date  of  enlistmeut,  March  20, 1848,  to 
Xovember  7,  1848,and  five  and  oiie-half  days' travel  for  110  miles  home. 

The  facts  in  this  case  are  quHe  different  from  the  facts  apon  which 
the  decision  in  the  case  of  George  Ackeuback  (7  P.  I).,  169)  was  based, 
and  the  evidence  in  this  case  of  actual  service  with  his  command  in 
Mexico  for  a  period  of  over  three  months  outweighs  the  presumptions 
as  to  actual  termination  of  service. 

As  stated  in  Instructions  to  the  Commissioner  of  Pensions  (7  P.  D., 
242): 

The  general  principle  adverted  to  in  the  late  case  of  George  Ackenback(7  V.  D,, 
KJD),  that  **  Congress  intended  that  the  service  *  *  •  must  have  had  some  direct 
connection  with  and  have  formed  a  part  of  the  uiilitary  or  naval  operations  in  that 
war/'  is  sound,  and  is  applicable  to  cases  arising  under  section  4730,Revi8ed  Statutes, 
as  under  the  act  of  January  29, 1887.  That  is,  iu  each  case,  wholly  a  matter  of  proof, 
and  is  not  to  be  presumed  from  the  mere  fact  of  the  existence  of  the  war. 

It  inny  reasonably,  however,  be  presumed  that  after  February  2,  18-18,  no  service 
was  renflered  *'  in  going  to''  or  ''ea  route''  to  said  war,  since,  by  the  express  terms 
of  the  treaty,  hostilities  were  to  cease,  and  did,  in  fact,  cenae  on  thut  date.  It  is 
extremely  improbable  that  any  such  service  was  rendered  thereafter,  Imt  it  is  a 
rebuttable  prasumption  and  may  be  overborne  by  positive  evidence  to  the  contrary. 

It  is  not  to  be  presumed,  however,  that  after  that  dati^  service  was  not  render^ 
during  the  "provisional  suspension  of  hostilities  "  agreed  upon  in  said  treaty.  The 
war  still  subsisted,  and  pensionable  service  may  legally  have  been  rendered,  both  at 
the  seat  of  war,  as  specified  in  said  act  of  January  29,  1887,  and,  under  said  section 
4730,  in  returning  from  the  same. 

Nor  is  it  to  be  presumed  in  cases  arising  under  said  nection  4730  that  no  service 
was  rendered  after  May  30,  1848;  though  it  will  be  presumed  that  all  belligerent 
forces  were  withdrawn*and  returned  from  the  war  within  a  reasonable  time  there- 
after, in  compliance  with  good  faith  and  the  terms  of  said  treaty. 

In  the  case  under  consideration  the  rebuttable  presumptions  give  way 
to  positive  record  evidence.  The  soldier  enlisted  as  a  recruit  iu  a  com- 
pany already  serving  in  tbe  war  with  Mexico,  and  he  is  deemed  to  be  en 
route  to  Mexico  from  date  of  enlistment  to  the  date  of  joining  his  com- 
pany in  Mexico,  although  for  tbe  purposes  of  this  case  it  would  be  suf- 
ticient  to  date  the  commencement  of  his  serving  from  tbe  date  of  muster 
in,  or  the  date  be  was  forwarded  from  Jefferson  Barracks,  Mo.,  to  Mat- 
amoras,  Mexico,  as  bis  company  is  sbown  to  have  served  in  Mexico  over 
sixty  days  subsequent  to  May  25, 1848. 

So  also  the  date  of  actual  muster  in  is  immaterial  iu  this  case,  for  tbe 
act  of  January  29,  1887,  makes  no  condition  which  limits  tbe  benefits 
of  tbe  act  to  those  who  were  mustered  in.  Tbe  language  of  tbe  act 
grants  pension  to  ''  surviving  officers  and  enlisted  men,  etc.,  who  being 
iluly  enlisted  actually  served,"  etc. 

Tbe  soldier  established  bis  claim  under  said  act  and  he  was  pen- 
sioned in  1890.  He  subsequently  applied  for  an  increase  under  the 
provisions  of  January  5,  1893,  and  was,  after  a  special  examination, 
allowed  bis  increased  pension  from  November  23, 1894.  He  died  Novem- 
ber 22, 1895,  leaving  an  aged  widow,  to  whom  be  was  married  in  1848, 
and  who  is  shown  to  be  in  a  destitute  condition. 
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As  the  evidence  in  this  case  shows  that  soldier  was  daly  enlisted 
and  actually  served  sixty  days  in  the  army  of  the  United  States  in 
Mexico,  and  en  route  thereto,  the  action  appealed  from  is  reversed,  and 
the  papers  in  the  case  are  herewith  returned. 


makkiage  axi>  i>1v<>11ce-act  jttne  27,  180o. 
Mary  Munsell  (widow). 

Claimant  and  soldier  were  divorced,  a  viniculo,  on  claimant's  petition,  May  6, 1^7. 

The  decree  of  divorce  was  di8rep:arded  by  both  p<irtie8,  they  contiuniDg  to 

cohabit  together  the  same  as  if  no  decree  had  been  granted.    They  cwere^remar- 
.     ried  by  ceremony  on  February  27,  1891. 
SeJd,  The  relation  existing  between  soldier  and  claimant,  from  May  6,  1887.  and 

February  27,  1891,  was  illicit,  and  claimant  was  not  the  legal  wife  of  soldier  on 

June  27,  1890. 

Assistant  Secretary  John  M,  Reynolds  to  tlie  Commissioner  4)f  Pensiom, 

May  29^  1897. 

Claimant,  on  January  26,  1894,  filed  her  application  under  the  act  of 
June  27,  1890,  as  the  widow  of  Henry  Munsell,  late  of  Company  D, 
Seventy-fifth  Indiana  Volunteers,  claim  being  rejected  on  January  5, 
1897,  on  the  ground  that  claimant  had  no  title,  having  maiTied  soldier 
subsequent  to  the  passage  of  the  act  of  June  27,  1890.  An  appeal  is 
filed  in  this  claim  on  March  27, 1897,  which  will  be  considered  as  alleg 
ing  that  rejection  was  contrary  to  law. 

The  issue  raised  in  the  appeal  from  your  action  is  wholly  one  (»f  law. 
The  appeal  from  this  section  is  also  of  considerable  length,  and  is  filled 
with  arguments  upon  facts  which  are  not  found  in  the  evidence,  and  even 
if  such  facts  were  in  evidence,  they  would  have  but  little  bearing  upon 
the  ([uestion  of  law  at  issue,  for  tbey  go  wholly  to  what  claimant  con- 
sidered to  be  the  relation  between  the  soldier  and  herself. 

The  evidence  shows  claimant  and  soldier  to  have  been  married  on 
January  3, 1871,  and  thfit  claimant  procured  a  divorce  a  viniculo  on 
May  6, 1887.  It  is  apparent  from  claimant's  testimony,  corroborated  in 
part  by  that  of  a  brother-in-law  of  soldier,  with  whom  they  lived  at 
date  of  divorce  and  after,  that  the  decree  of  divorce  was  disregarded 
by  both  soldier  and  claimant,  tliey  continuing  to  live  and  cohabit 
together  the  same  as  if  said  decree  had  never  been  granted.  On  Feb- 
ruary 27,  1891,  they  were  remarried,  and  a  daughter  was  born  to  tbem 
on  the  13th  of  the  succeeding  month.  There  is  evidence  showing  that 
the  brother-in-law  considered  and  told  them  that  their  relationshij) 
after  divorce  was  meretricious,  and  about  January  1, 1891,  insisted  that 
they  should  either  be  married  or  cease  to  live  together,  and  as  a  result, 
the  remarriage  was  brought  about. 

It  ought  to  need  no  argument  to  maintain  that  a  divorce  a  viniculo 
breaks  the  marriage  tie  in  toto,  and  puts  both  of  the  parties  back  into 
the  same  personal  status  as  before  marriage. 

By  absolute  dissolution,  the  party  or  parties,  or  the  survivor,  reenters  or  reenter, 
the  ordinary  statuo  of  unmarried  persons.    (Stewart  on  M.  and  D.,  eec,  168.) 
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The  wording  of  the  divorce  decree,  wliich  is  in  evidence,  bears  out 
this  truth,  said  decree  reciting: 

And  it  is  therefore  considered  and  adjudged  by  the  court  that  the  bonds  of  matri- 
mony heretofore  existing  l>etween  the  plaintiff  and  said  defendant  be  dissolved,  set 
aside,  and  held  for  naught,  as  fully  and  completely  as  if  the  same  never  existed. 

Tiie  law  made  soldier  and  claimant  man  and  wife,  and  the  law,  on 
claimant's  petition  and  proof,  sundered  their  matrimonial  tie;  their 
coiiitection  from  the  time  the  divorce  was  granted  up  to  the  time  they 
remarried  was  illicit  and  illep^al ;  the  very  fact  that  they  again  went 
through  a  ceremonial  marriage  tending  strongly  to  show  that  they 
understood  it  so  to  be. 

The  question  discussed  in  the  appeal  as  to  claimant's  chastity,  her 
faithful  care  of  soldier's  children,  and  her  devotion  to  soldier  between 
the  dates  of  divorce  and  remarriage  are  not  pertinent  to  the  issue; 
neither  is  the  question  of  the  legitimacy  of  the  child  who  was  born 
within  one  month  after  remarriage  necessary  to  be  considered.  None 
of  these  facts  can  do  away  with  the  effect  of  the  divorce  decree,  and  no 
act  of  the  parties  after  the  decree  was  granted  can  affect  the  validity 
of  the  decree.  The  cohabitation  recited  was  meretricious,  being  noth- 
ing less  than  an  illicit  sexual  connection  between  an  unmarried  male 
and  an  unmarried  female,  and  after  the  divorce  was  granted  it  was  not 
until  the  date  of  the  remarriage  that  their  cohabitation  was  lawful. 

The  actions  a^^pealed  from  are  affirmed. 


mabriagt:  and  DrvoucE-PRKsrMPnoNs. 
Jennette  Burton  (widow). 

1.  Claimant  haying  established  by  the  record  that  she  was  married  to  the  sailor  by 

a  ceremony  Jane  23, 1878,  and  lived  with  him  from  that  time  until  he  died,  April 
28,  1895,  her  title  as  widow  can  not  be  invalidated  by  a  mere  presumption  of  a 
previous  common-law  marria^s^e  of  the  sailor  to  another  woman. 

2.  The  burden  of  proof  against  the  validity  of  the  ceremonial  mt^rriage  does  not 

rest  upon  the  widow,  but  upon  the  parties  who  attack  the  validity  of  such  cer- 
emonial marriage,  and  the  presumption  of  law  favors  innocence  of  the  latter 
marriage,  until  the  contrary  be  proved. 

{Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  Pensions^ 

May  29,  1897.) 

At  the  time  of  his  death,  on  April  28,  1S95,  the  sailor,  John,  alias 
James  Burton,  U.  S.  S.  Oalena,  was  a  pensioner  under  act  of  June  27, 
1890  (certificate  No.  8167),  at  $S  per  month,  for  partial  inability  to  earn 
a  snpport  by  manual  labor.  On  April  7,  1890,  he  filed  a  claim  for  pen- 
sion under  the  general  law,  alleging  inflammatory  rheumatism  and 
disease  of  lungs  and  kidneys,  which  claim  was  pending  and  unadjudi- 
cated  at  the  time  of  his  death,  and  finally  rejected,  Setember  26, 1896, 
because  of  his  death  and  the  inability  of  the  alleged  widow,  Jennette 
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Barton,  although  aided  by  special  examiuation,  to  establish  her  iden- 
tity as  the  legal  widow  of  the  sailor. 

The  widow  filed  declaration  May  14, 1895,  for  pension  under  tbe  act 
of  June  27, 1890,  which  claim  was  rejected  on  the  same  date  and  for  the 
same  reasons  specified  in  the  claim  under  the  general  law. 

From  this  action  appeal  was  received  December  30, 1896,  it  being 
contended  on  behalf  of  appellant  that  the  evidence  establishes  that 
claimant  was  the  sailor's  legal  wife.  This  appeal  was  considered  by  the 
Department  and,  by  opinion  of  date  January  30, 1897,  the  rejection  of 
the  claim  was  affirmed,  it  being  then  held  that  the  evidence  was  insuffi- 
cient to  establish  that  appellant  is  the  lawful  widow  of  the  sailor.  A 
motion  for  reconsideration  of  the  said  departmental  action  was  over- 
ruled by  opinion  of  date  March  29, 1897,  the  previous  ruling  as  to  legal 
widowhood  being  practically  reaffirmed. 

A  second  motion  for  reconsideration  was  received  May  1, 1897,  accom 
panied  by  three  affidavits  bearing  materially  upon  the  question  of 
legal  widowhood,  and  which,  it  is  insisted,  are  sufficient  to  establish, 
in  connection  with  other  evidence,  that  the  appellant  is  the  legal  widow 
of  the  salior.  The  motion  also  suggests  partiality  and  prejudice  on 
the  part  of  one  of  the  examiners  who  took  testimony  in  the  case. 

The  sole  issue  to  be  determined  in  the  present  status  of  the  case  is 
whether,  the  law  and  all  the  evidence  being  duly  considered,  claimant 
has  established  that  she  is  the  legal  widow  of  the  sailor. 

It  is  shown  by  the  record  that  claimant  was  united  in  marriage  to 
the  sailor  by  ceremony  on  June  23, 1878,  and  that  thenceforward  the 
parties  lived  and  cohabited  together  as  husband  and  wife  continuously 
to  the  date  of  his  death,  no  issue  having  been  born  of  said  marriage. 

The  case  was  sent  to  the  field  for  special  examination  to  determine 
origin  of  the  sailor^s  disabilities,  and  also  concerning  the  legal  widow- 
hood of  claimant. 

George  W.  John  testified  that  in  1871  sailor  was  living  Mdth  a  woman 
on  Dearborn  street,  Chicago,  111.,  but  sailor  said  he  was  not  married 
to  her. 

Samuel  J.  Bowles  testified  that  he  met  sailor  in  1872;  that  they 
worked  together  in  a  restaurant;  that  sailor  was  then  living  with  a 
woman,  and  continued  to  live  with  her  for  about  six  months,  when  he 
was  taken  to  the  hospital,  and  never  lived  with  her  afterwards,  and 
that  the  woman  afterwards  got  married;  that  sailor  introduced  the 
woman  to  him  one  day  as  Mrs.  Burton — they  had  a  little  girl  about  a 
year  old  with  them.  He  did  not  know  her  name,  nor  know  that  they 
were  married,  but  he  has  heard  that  the  woman  married  another  man 
after  she  lived  with  the  sailor. 

Claimant  says  sailor  told  her  when  he  married  her  that  he  had  lived 
with  a  woman  in  Chicago,  but  was  never  married  to  her;  that  while  he 
was  in  the  hospital  the  woman  married  another  man;  that  about  two 
years  after  her  marriage  to  sailor  she  first  met  his  daughter,  a  little 
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girl,  who  was  theu  living  with  a  white  family  in  Chicago;  saw  the  girl 
again  in  1892,  when  she  was  about  18  years  old,  but  don't  know  what 
became  of  the  girl ;  nor  did  sailor  ever  tell  claimant  who  was  the  child's 
mother  or  whether  she  was  the  daughter  of  the  woman  he  had  lived 
with. 

Dr.  Lawther  testified  that  the  sailor  introduced  to  him  a  young 
woman  as  his  daughter,  and  spoke  about  her  coming  to  live  with  him. 
He  was  then  living  with  the  claimant  as  husband  and  wife.  Claimant 
says  the  girl  never  was  with  them  but  two  nights. 

A  great  number  of  witnesses,  some  relatives,  testify  that  they  never 
heard  or  knew  of  sailor  living  with  any  woman  other  than  claimant, 
and  that  the  acquaintance  and  relations  were  such  that  they  would 
have  known  it  if  he  had. 

The  rejection  of  the  claims  seem  to  have  been  based  upon  the  theory 
that  the  burden  of  proof  to  rebut  the  presumption  of  a  former  marriage, 
or  to  show  that  a  former  marriage  has  been  dissolved  by  divorce  or 
death  prior  to  remarriage,  rests  upon  the  party  affirming  the  validity 
of  the  second  marriage  and  claiming  its  benefits,  and  that  as  the 
evidence  submitted  is  held  to  fail  to  satisfactorily  rebut  the  presump- 
tion of  such  former  marriage  or  to  show  that  a  former  marriage  has 
been  dissolved  by  divorce  or  death  prior  to  the  ceremonial  marriage 
between  the  sailor  and  claimant,  she  has  not  shown  title  as  the  legal 
widow  of  the  sailor. 

Upon  careftil  review  of  all  the  testimony  submitted,  I  am  of  the  opin- 
ion that  nothing  is  shown  to  establish  or  even  warrant  the  presumption 
that  the  sailor  ever  entered  upon  a  common-law  marriage  prior  to  his 
ceremonial  marriage  with  claimant,  or  that  if  he  maintained  relations 
with  any  woman  prior  to  said  ceremonial  marriage,  which  is  suspected 
rather  than  proved,  that  such  relations  were  other  than  those  of  mere 
concnbinage. 

It  is  laid  down  as  the  established  principle  of  law  that  marriage  at 
common  law  is  a  marriage  of  common  right,  and  if  permanently  main- 
tained all  considerations  of  public  policy,  founded  upon  the  preservation 
of  public  morality  and  decency  and  the  ])rotection  of  families,  inspire 
the  courts  to  uphold  its  legal  validity  wherever  the  statutes  or  lex  loci 
do  not  expressly  forbid.  But  such  relation,  to  be  recognized  as  legal, 
must  be  mjirriage  in  fact  and  intention,  a  relation  entered  into  by 
mutual  consent  with  matrimonial  purposes,  and,  to  be  so  proved,  must 
be  consistently  maintained.  Cohabitation  and  repute  undoubtedly 
nuse  the  presumption  of  such  mutual  consent  and  intention,  indeed  the 
presumption  of  actual  marriage,  and,  if  such  cohabitation  be  permanent, 
no  impediment  existing,  the  presumption  becomes  conclusive.  But  the 
presumption  is  rebutted  when  the  cohabitation  ceases  and  the  parties 
definitely  separate,  and  especially  so  when  other  marriages  with  different 
persons  are  entered  into  with  due  legal  ceremony. 

The  proposition  that  a  ceremonial  marriage  can  be  deemed  invalid  on 
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the  mere  presamptiou  of  a  former  common-law  marriage  can  not  be 
maintained  as  a  principle  of  law.  Snch  presumption  is  repugnant  to 
the  settled  rule  of  law,  that  presumptions  can  not  contradict  facts  nor 
overcome  facts  that  have  been  proved.  (See  Lawson  on  Presumptive 
Evidence,  676;  Gilpin  v.  Page,  18  Wall.  364;  Whitaker  r.  Morrison,  1 
Fla.,  29;  Van  Buren  v.  Cockburn,  14  Barb.,  K  Y.,  122;  Il^eitz  r.  Car 
penter,  21  Cal.,  456.) 

Legal  presumptions  must  be  based  on  facts,  not  on  presumptions. 
(See  Pennington  v.  Yell,  11  Ark.,  212;  Richmond  v.  Aiken,  25  Yt.,  324; 
Tanner  v.  Hughes,  53  Pa.  289;  McAleer  t?.McMurray,  58  Pa.,  126.) 

The  proposition  that  a  presumption  of  prior  marriage  at  common  lav 
can  invalidate  a  subsequent  ceremonial  marriage  in  dne  legal  form,  is 
also  repnguant  to  the  rule  that  the  law  always  ]>resumes  in  favor  of  the 
validity  of  marriage  unless  the  contrary  is  clearly  shown.  After  a 
marriage  is  proved  every  presumption  favors  its  validity.  (See  Patter- 
son tJ.  Gaines,  6  How.,  650;  Powell  v.  Powell,  27  Miss.,  783;  Fleming  r. 
People,  27  K.  Y.,  329;  Ward  v.  Dulaney,  23  Miss.,  410;  Ferrie  v.  Put 
Adm.,  4Barb.,  KY.,  28.) 

The  proposition  that  the  burden  of  proof  to  rebut  the  presumption 
of  a  former  marriage,  or  to  establish  that  a  former  marriage  has  been 
dissolved  by  divorce  or  death  prior  to  remarriage,  rests  ux)on  the  party 
affirming  the  validity  of  the  second  marriage  and  claiming  its  benefits, 
is  not  in  harmony  with  but  is  repugnant  to  the  general  and  accepted 
rule  of  law  laid  down  in  cognate  cases. 

Those  objecting  to  the  validity  of  a  second  marriage,  on  the  ground  that  the  hns- 
band  has  a  former  wife  living,  have  the  burden  of  proving  that  there  has  been  no 
divorce.  •  *  *  Evidence  that  a  man  had  a  previous  wife  living  at  the  time  of 
his  second  marriage  is  not  saDicient  to  prove  the  marriage  invalid,  since  it  will  be 
presunietjl  that  the  previous  marriage  had  been  dissolved  by  divorce.  The  presump- 
tion that  a  wife  from  whom  her  husband  has  not  heard  for  sometime  is  still  alive 
yields  to  the  presumption  in  favor  of  the  innocence  of  a  second  marriage  by  the 
husband.     (Schmisseur  r.  Beatrice,  147  111.,  210.) 

When  the  presumption  of  innocence  and  morality  conflicts  with  the  i)re8umptiou 
of  life,  the  presumption  of  innocence  will  generally  prevail.  Innocence  and  validity 
of  maniage  will  be  presumed  iu  the  absence  of  evidence  in  rebuttal.  (Johnson  r. 
Johnson,  114  111.,  611.) 

After  a  lapse  of  time,  less  than  nine  years  even,  the  law  treats  the  presamption  of 
the  legality  of  the  second  marriage  as  overeoming  that  of  the  continuance  of  life, 
and  requires  that  direct  proof  should  be  made  thjit  the  former  husband  or  wife  was 
living  at  the  date  of  the  second  marriage.     (Harris  r.  Harris,  8  111.,  Ajip.,  57.) 

The  fore^^oiiig  citations  show,  under  the  decisions  in  the  State  of 
Illinois,  where  the  parties  lived  for  more  than  a  quarter  of  a  century, 
and  where  the  widow  now  lives,  that  a  marriage  is  presumed  to  be  legal, 
and  that  the  burden  of  proof  to  the  contrary  rests  upon  those  who  assert 
its  invalidity  and  not  upon  those  who  assert  its  validity  and  claim  its 
benetits,  and  that  the'mere  fact  (if  it  be  a  tsict)  that  there  was  a  former 
husband  or  wile  is  not  sufficient  alone  to  establish  such  invalidity,  Dut 
there  must  be  direct  proof  that  the  former  husband  or  wife  was  liviug 
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and  that  neither  had  a  divorce,  since  death  or  divorce  mast  be  presumed 
in  the  absence  of  proof  to  the  contrary.  The  following  additional 
authorities  on  the  proposition  are  cited : 

Marriage  being  proved  by  competent  evidence,  the  law  ralBes  a  presumption  in 
favor  of  ite  legality  upon  which  the  party  has  a  right  to  rely  until  its  illegality  is 
proved.  Here  proof  of  an  earlier  marriage,  years  before,  does  not  destroy  the  legal 
presumption  as  to  the  legality  of  the  second  marriage,  if  duly  proved,  nor  does  it 
change  tbe  burden  of  proof.     (Erwin  r.  English,  61  Conn.,  502.) 

The  presumption  of  innocence — that  she  would  not  commit  the  crime  of  bigamy 
by  marrying  the  defendant  while  Phillips  was  alive — rendered  it  obligatory  on  the 
court,  in  the  absence  of  testimony  to  the  contrary,  to  conclusively  presume  the  death 
of  Phillips  and  the  validity  of  her  marriage  to  the  defendant.  (Dixon  r.  The  People, 
18  Mich.,  84.) 

The  second  marriage,  two  years  after  desertion  by  first  husband,  is  not  to  be  pre- 
sume<l  illegal  and  void,  there  being  no  evidence  that  the  first  husband  was  living  at 
the  date  of  the  second  marriage.  Continuance  of  life  can  not  be  presumed  against 
the  presumption  of  the  validity  of  the  second  marriage,  notwithstanding  there  has 
not  been  seven  years'  absence.    (Greensboro ugh  v.  Underhill,  12  Vt.,  604.) 

The  law  presumes  in  favor  of  the  validity  of  a  marriage,  and  where  one  claims  that 
a  marriage  is  illegal,  the  burden  is  upon  such  person  to  show  the  illegality,  the  mere 
showing  that  one  of  the  parties  to  the  marriage  has  been  married  before  not  being 
sufficient  to  establish  such  illegality.     (Buulden  r.  McJntyre,  119  Ind.,  574.) 

Where  a  woman  marries  for  the  second  time  after  her  husband  has  been  absent 
for  four  years,  and  he  is  not  heard  of  thereafter,  the  presumption  of  lawfulness  and 
innocence  applies,  and  she  is  presumed  to  be  the  second  husband's  lawful  wife. 
(Kelly  r.  Drew,  94  Mass.,  207.) 

The  burden  is  upon  the  libelant  to  show  not  only  the  allegi^d  prior  marriage  of 
the  respondent,  but  also  that  the  parties  to  such  marriage  were  living  at  the  date 
of  the  second  marriage.     (Stymest  r.  Stymeat,  4  Dist.  Rep.,  Pa.,  305.) 

In  this  case  (second  marriage  after  four  years'  absence)  the  trial  occurred  nearly 
twenty  years  after  Bushnell's  disappearance,  and  on  the  assumption  that  he  has  not 
since  been  heard  of  the  law  presumes  that  he  is  dead,  and  that  his  death  occurred 
before  the  appellant's  marriage  to  Thomas  Cooper.     (Cooper  r.  Cooper,  86  Ind.,  75. ) 

There  was  not  any  evidence  that  the  first  husband  of  Mrs.  Kline  was  living;  but 
if  this  had  been  established  we  think  she  was  eu titled  to  the  benefit  of  the  favora- 
ble presumption  that  the  first  marriage  had  been  dissolved  by  divorce.  (Klein  v. 
Landman,  29  Mo.,  259. ) 

Where  a  husband  and  wife  separate,  and  the  former  lives  and  cohabits  for  years 
with  a  woman  whom  he  claims  and  who  is  reputed  to  be  his  wife,  the  law  presumes 
a  divorce  from  the  first  wife,  and  the  latter  may  legally  marry  again.  (Blanchard 
r.  Lambert,  43  Iowa,  228 ;  Holmes  v.  Holmes,  6  La.,  463.) 

The  State  was  required  to  satisfy  the  Jury  beyond  a  reasonable  doubt,  either  by 
direct  evidence  or  presumptions  arising  from  facts  proved,  that  the  first  wife  was 
living  at  the  time  of  the  second  marriage.  There  was  no  direct  evidence.  The  pre- 
sumption of  continuance  of  life  was  neutralized  by  the  presumption  of  the  innocence 
Mi'  tbe  parties.     (Squire  r.  State,  46  Ind.,  459.) 

Where  a  woman  married  after  her  husband  had  been  absent  one  year,  and  was  not 
known  to  be  living  eleven  years  afterwards,  the  second  marriage  is  held  to  be  valid, 
the  onus  being  upon  defendtints  to  show  the  contrary  to  the  presumption  of  validity, 
by  proving  that  the  first  husband  was  living  at  or  shortly  before  the  second 
marriage.     ( Wilkie  r.  Collins,  48  Miss.,  496.) 

Where  the  fact  of  the  celebration  of  the  marriage  in  due  form  of  law  is  fully 
proved,  there  apx»ears  to  be  no  difference  as  to  its  validity  between  civil  and  criminal 
consequences  which  may  proce<'d  from  it.  Tbe  question  in  both  respects  is,  whether 
the  parties  were  competent  to  contract  a  le«^al  marriage,  and  when  the  presumption 
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of  law  exists  that  the  hasband  is  dead  by  reason  of  his  absence  for  five  snccessive 
years  unheard  of,  the  disability  of  the  other  party  is  removed  by  the  legal  presnmp- 
tion,  and  she  is  competent  to  contract  a  new  marriag6,  which  is  legal  and  valid  to 
all  intents  and  purposes  until  the  presumption  of  death  be  removed  by  proof  that 
the  husband  was  alive  at  the  time  of  its  celebration.  It  only  becomes  illegal,  either 
as  to  civil  rights  or  criminal  consequences,  upou  the  production  of  such  proof. 
(Gibson  v.  State,  38  Miss,,  322.) 

The  fact  that  the  deceased  was  living  in  1844  with  a  woman  believed  to  be  his 
wife  is  no  evidence  that  she  was  living  on  the  6th  of  December,  1848  (date  of  secoDd 
marriage).  This  marriage  having  been  solemnized  according  to  the  forms  of  law, 
every  presumption  must  be  indulged  in  favor  of  its  validity.  The  statement  of 
Rawles  (made  after  his  second  marriage)  that  his  first  wile  was  then  living  in 
Georgia,  while  it  could  have  been  used  as  evidence  against  him  in  a  proper  proceed- 
ing in  which  he  was  directly  interested  or  could  be  affected,  can  not  be  used  to  the 
prejudice  of  the  petitioner.  By  assenting  to  the  marriage  he  admitted  that  he  could 
then  legally  enter  into  the  alliance.  Tihe  statement  may  have  been  true  that  his 
first  wife  was  then  living,  and  still  it  would  not  necessarily  follow  that  she  was  in 
a  legal  sense  his  wife,  as  the  parties  may  have  been  legally  divorced.  ( Hull  r .  Rawles; 
27  Miss.,  471.) 

The  presumption  of  life  within  five  years  is  not  sufficient  to  establish  the  illegalitj 
of  a  second  marriage  of  such  person's  wife  wuthin  that  time ;  for  that  wcmld  be  to 
establish  a  crime  by  mere  presumption  of  law ;  and  especially  ought  the  second  mar- 
riage to  be  deemed  legal  when  it  is  attacked  after  twenty  years,  and  during  all  that 
time  the  party  has  not  been  heard  from.     (SpearH  v.  Burton,  21  Miss.,  546.) 

Though  the  law  presumes  a  continuance  of  life,  yet  when  this  presumption  neces- 
sarily involves  a  presumption  of  crime,  and  comes  in  confiict  with  the  presumption 
of  innocence,  the  former,  which  is  the  weaker,  yields  to  the  latter,  and  the  party 
affirming  that  an  individual  is  not  dead  will  be  bound  to  prove  it.  (Lockhart  r. 
White,  18  Tex.,  102.) 

When  the  presumption  of  law  is  in  favor  of  the  affirmative  the  opposite  party  has 
the  burden  of  proving  the  contrary.  (Am.  and  Eug.  Enc.  of  Law,  vol.  2,  p.  654; 
1  Hale,  P.  C,  26;  4  Black.  Com.,  23;  W^illett  v.  Com.,  13  Bush.  (Ky.),  230;  Stater. 
Guild,  5  Halst.  (N.  Y.),  192;  Stage's  Case,  5  0.  H.  R.  (N.  Y.),  120;  Com.  r.  Mead,  10 
Allen  (Mass.),  398;  Angel  v.  People,  96  111.,  209;  State  r.  Bostwick,  4  H.  (Del.)» 
563;  Com.  r.  French,  Thatcher  (Mass.),  163;  Com.  v.  Green,  2  Pick.  (Mass.),  380.) 

The  fact  of  marriage  being  proved,  the  presumptions  of  law  are  all  in  favor  of 
good  faith.  To  disprove  good  faith  in  such  case  there  should  be  full  proof  to  the 
contrary,  and  it  must  be  irrefragable.     (Gaines  v.  New  Orleans,  6  Wall.,  642.) 

When  a  marriage  is  proved  but  alleged  to  be  invalid  by  reason  of  a  prior  marriage 
the  burden  of  proof  is  on  those  who  assert  its  invalidity  to  establish  the  validity  of 
the  prior  marriage.     (Patterson  r.  Gaines,  6  How.,  550.) 

In  the  case  of  Augusta  Watkius  (6  P.  D.,  63),  in  overruling  a  motion 
for  reconsideration  of  a  i)revious  departmental  decision,  my  immediate 
predecessor  used  the  following  language: 

It  is  only  when  all  the  circumstances  favor  a  valid  marriage  and  a  mutual  consent 
and  desire  for  matrimonial  relations  that  marriage  will  be  inferred  from  the  fact  of 
cohabitation  and  repute;  but  where  this  cohabitation  is  interrupted  and  not  contin- 
uous, and  where  the  repute  is  not  uniform  but  varied,  the  opposite  presumption 
attaches  that  the  cohabitation  is  meretricious  and  not  matrimonial. 

The  length  of  time  during  Avhich  the  cohabitation  continued  is  a  material  circum- 
stance in  considering  its  weight  in  proof  of  marriage.     (Bishop,  sec.  437,  Notes.) 

Tlie  weight  of  evidence  of  marriage  by  cohabitation  and  repute  depends  upon  the 
circumstances  of  the  individual  case,  controlled  by  matter  happening  even  after  the 
cohabitation  ceased,  as  by  the  cessation  itself,  the  contracting  of  another  marriage, 
and  the  like.     (Bishop,  sec.  513.) 
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Cohabitation  and  declaration  of  parties  are  prima  facie  evidence  of  marriage,  bnt 
a  long-continued  separation  after  a  short  cohabitation  would  rebut  such  presumption, 
(Jackson  v.  Clear,  18  Johns.  (N.  Y.),  346.) 

A  marriage  will  not  be  presumed  irom  a  long  period  of  cohabitation  and  repute 
and  the  birth  of  children  where  it  is  shown  that  after  such  period  the  parties  sepa- 
rated and  each  contracted  a  formal  marriage  with  another  party.  (Newton  r.  South- 
ron,? N.  Y.,  130.) 

The  presumption  of  an  actual  marriage  arisiug  from  the  fact  of  cohabitation  may 
be  rebutted  by  parol  proof  of  a  subsequent  permanent  separation  between  the 
parties,  without  any  apparent  cause,  and  the  marriage  of  one  of  them  soon  after- 
wards.    ( Weatherford  v.  Weatherford,  20  Ala.,  548. ) 

The  former  marriage  can  not  be  established  by  reputation.     (5  Ohio,  529.) 

li  a  marriage  in  fact  between  A  and  B  during  the  lifetime  of  C  be  proved  all  mere 
presumptions  of  a  previous  marriage  of  A  with  C,  founded  simply  upon  habit  and 
repute,  is  at  once  overthrown,  and  it  becomes  incumbent  upon  the  party  alleging 
such  previous  marriage  to  establish  it  as  an  actual  fact  by  distinct  proof.  (Jones  r. 
Jones,  4^  Md.,  397.) 

In  the  case  at  bar  the  evidence  shows  inferentially  rather  than  posi- 
tively that  the  sailor  lived  for  a  short  period  with  some  woman  whose 
identity  is  unknown,  and  concerning  whose  previous  history  or  subse- 
quent movements  nothing  is  either  known  or  proved  except  that,  by 
the  same  character  and  chain  of  testimony,  she  married  somebody  after 
deserting  the  sailor  upon  his  isolation  in  a  hospital. 

Accepting,  however,  as  fully  proved  that  the  sailor  did  so  cohabit 
with  this  mysterious  woman,  and  that  there  appeared  on  the  scene  a 
girl  whom  the  sailor  stated  was  his  child,  it  is  equally  conclusively 
shown  that  neither  this  woman  nor  the  child  ever  claimed  the  sailor 
as  husband  or  father;  that  the  woman  never  asserted  that  she  was  the 
common-law  wife  of  the  sailor,  or  that  they  occupied  any  relations 
toward  each  other  save  that  of  the  meretricious  one  of  concubinage. 
Conceding  also  that  this  girl  was  the  offspring  of  the  sailor,  not  a 
particle  of  evidence  is  adduced  showing  or  tending  to  show  that  this 
mysterious  woman  was  its  mother  or  that  the  offspring  was  the  result 
of  the  relations  which  briefly  existed  between  her  and  the  sailor.  It 
can  not  be  successfully  contended  that  the  presenile  of  this  child  and 
the  acknowledgment  of  its  paternity  by  the  sailor  thereby  establishes 
the  validity  of  a  common-law  marriage  with  its  mother,  whoever  that 
mother  may  have  been,  and  non  constat  that  this  woman,  or  any  other 
woman  known  to  the  history  of  the  case,  was  its  mother. 

The  premises  considered,  I  am  of  the  opinion  that  neither  the  facts 
nor  the  law  justify  the  holding  that  claimant  has  failed  to  establish 
lier  title  as  the  legal  widow  of  the  sailor  because  of  a  presumed  or  sus- 
pected common-law  marriage  arising  from  cohabitation  for  a  short 
period  with  another  woman  prior  to  claimant's  ceremonial  marriage  to 
the  sailor.  On  the  contrary,  the  presumi)tiou  of  law  favors  the  validity 
of  the  ceremonial  marriage,  and  the  burden  of  proof  does  not  rest  upon 
claimant  to  show  that  the  sailor  was  not  previously  married  or  con- 
tracted a  common-law  marriage  with  the  woman  with  whom  lie  had 
previously  cohabited,  or  any  other  person. 
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It  may  be  here  appropriately  remarked  that  there  is  do  contest 
between  alleged  widows  in  the  claims  for  pension  by  reason  of  the 
death  of  the  sailor,  but  even  if  there  were,  the  burden  would  rest  npon 
the  woman  claiming  as  widow  by  common-law  marriage  to  prove  its 
validity,  and  seeking  thereby  to  reap  its  benefits,  or  upon  those  who 
attacked  the  validity  of  the  ceremonial  marriage,  the  presumption  of 
law  being  in  favor  of  the  latter  marriage. 

For  these  reasons  the  motion  for  reconsideration  is  granted,  the 
previous  dei)artmental  decisions  recalled,  and  the  action  of  your 
Bureau,  rejecting  the  claim  under  the  general  law  and  the  widow's 
claim  under  the  act  of  June  27, 1890,  for  the  reasons  stated,  is  reversed, 
and  you  will  please  direct  that  the  claim  be  readjudicated  in  accord- 
ance with  this  opinion. 


ATTORNEYSmP-POWEll  OF  ATTORNEY. 

James  M.  Mulhollan  (claimant). 

W.   H.  MUSSEB  (ATTORNEY). 

A  valid  power  of  attorney  filed  in  the  Bureau  at  a  time  when  no  claim  is  pending  in 
behalf  of  the  person  granting  the  same,  and  to  which  it  may  be  applicable,  does 
not  entitle  an  attorney  therein  named  to  recognition  as  against  another  who 
subsequently  is  duly  authorized  by  the  same  person  to  prosecute  a  claim  for 
pension  and  has  filed  one  in  his  behalf,  to  which  both  powers  of  attorney  are 
applicable. 

Assistant  Secretary  John  M.  Reynolds  to  the  Commissioner  of  PensianSj 

June  15,  1896. 

In  your  communication  of  February  29, 1896,  in  the  claim  (No.  1116478) 
of  James  L.  Mulhollan,  late  of  Company  C,  Two  hundred  and  tenth 
Pennsylvania  Volunteers,  the  question  submitted  for  the  opinion  of 
this  Department  is  in  effect  as  follows:  Whether  a  valid  power  of 
attorney  filed  in  the  Bureau  at  a  time  when  no  claim  is  pending  in 
behalf  of  the  person  granting  the  same,  and  to  which  it  may  be  appU* 
cable,  entitles  an  attorney  therein  named  to  recognition  as  against 
another  who  subsequently  is  duly  authorized  by  the  same  person  to 
prosecute  a  claim  for  pension  and  has  filed  one  in  his  behalf,  to  which 
both  powers  of  attorney  are  applicable. 

All  agent  who  is  authorized  to  prosecute  a  claim  for  pension  is  not 
clothed  with  any  greater  authority  than  is  an  attorney  at  law  who  is 
engaged  to  commence  judicial  proceedings,  nor  has  the  Bureau  any 
more  power  to  enforce  a  specific  contract  between  a  claimant  and  his 
agent  for  the  prosecution  of  a  pension  claim  than  a  court  has  to  enforce 
a  contract  between  a  client  and  his  attorney  for  the  prosecution  of  judi- 
cial proceedings  in  case  the  first  party  named  in  either  instance  refuse 
to  carry  out  his  contract. 
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TJuder  the  conditions  involved  in  the  question  to  botdecided,  the  first 
power  of  attorney  was  inoperative  when  filed.  Subsequently  the  claim- 
ant refiised  to  carry  out  the  terms  of  his  contract'with  the  first  attorney 
and  entered  into  a  new  and  like  agreement  with  the  second  attorney, 
who  pursuant  thereto  filed  a  valid  declaration. 

In  judicial  proceedings  a  court  would,  under  similar  circumstances, 
recognize  the  attorney  who  first  entered  them.  I  fail  'to  perceive  any 
reason  why  a  different  rule  should  obtain  in  the  Bureau,  nor  why  the 
attorney  who  first  filed  a  valid  declaration  should  not  be  recognized  so 
long  as  he  observed  the  rules  of  practice.  The  first  attorney  did  not 
acquire  title  to  recognition  by  titling  a  x>ower  of  attorney,  and  therefore 
the  rules  of  pra<;tice  governing  the  question  of  recognition  are  not 
applicable.  He  would  not  have  any  more  rights  in  the  claim  than 
would  an  attorney  in  judicial  proceedings  in  the  instance  mentioned. 

It  appears  that  in  the  case  at  bar  the  facts  are  as  follows:  On  Sep- 
tember 20, 1895,  a  declaration  under  the  act  of  June  27, 1890,  in  behalf 
of  Mr.  Malhollau  (the  claimant)  was  filed  by  W.  U.  Mussee,  which  con- 
tained a  power  of  attorney  in  his  favor.  On  January  17, 1896,  in  behalf 
of  the  claimant.  Matt  Savage  filed  another  declaration  for  pension 
under  the  same  law,  which  contained  a  power  of  attorney  to  him. 
Assuming  that  the  first  declaration  filed  was  invalid,  it  is  held  that  the 
power  of  attorney  to  Mr.  Mlussee  would  not  become  operative  unless 
Mr.  Savage's  attorneyship  had  ceased. 


FEE— PRACTICE— MOTIONS  FOR  RECONSIDERATION. 

James  F.  Rusling  (attorney). 
Henry  C.  Williams  (claimant). 

Under  rule  9,  Rules  of  Practice  before  tbe  Secretary  of  the  Interior,  a  second  motion 
for  reconsideration  of  a  decision  adverHe  to  a  fee  or  for  recognition  will  not  be 
considered,  and  the  decisions  in  this  case  having  been  adhered  to  on  a  former 
motion  to  reconsider,  this  motion  is  dismissed. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions 

June  11 J  1897, 

James  F.  Euslingof  Trenton,  N,  J.,  April  27, 1807,  filed  a  second  motion 
for  reconsidering  the  decision  of  the  Department  of  November  19, 
1896,  in  his  claim  for  recognition  in  the  case  under  the  act  of  June  27, 
1890,  of  Henry  C.  Williams,  late  of  Company  H,  Fourth  New  Jersey 
Infantry  (27  P.  L.  Bk.,  259). 

A  motion  for  reconsideration  was  overruled  February  27,  1897.  In 
overruling  said  motion  the  Department  considered  at  length  the  mer- 
its of  the  case,  and  all  material  matter  germane  to  the  issue  seems  to 
have  received  attention. 
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Eule  9  of  the  Rules  of  Practice  in  Appeals  before  the  Secretary  of 
the  Interior  provides  that — 

From  and  aft4*r  September  1,  1893,  more  than  one  motion  for  reconsideration 
of  a  deeiBion  adverne  to  a  claim  for  a  fee  *  *  *  or  for*recognition  will  not  be 
entertained  by  the  Department  of  the  Inti'rior. 

Under  the  foregoiiig  tliis  motion  for  reconsideration  is  dismissed. 


nEC'L.ARATI<)N>*-AMENI>MENTS. 

Minors  of  Levi  Robins. 

A  declaration  containing  all  of  the  necessary  allegations  for  minor's  pension  nnder 
the  act  of  June  27,  181K),  except  it  fails  to  state  that  it  was  tiled  nnder  said  act, 
an  amendatory  affidavit  havnng  been  filed  in  which  it  is  stated  that  the  claim 
was  intended  to  be  tiled  under  said  act,  is  a  valid  declaration. 

Assisi^int  Secretary   Wt^sier  Davis  to  the  Commissioner  of  Pensi4>n4, 

June  1J2,  1397. 

Levi  Robins,  late  of  Company  D,  One  hundred  and  fifteenth  Ohio 
Infantry,  was  a  pensioner  under  the  act  of  June  27,  1890.  He  died 
April  17, 1894,  leaving  no  widow,  but  two  minor  children  survived  him. 
Chester  E,  Haskell,  as  guardian  of  these  children,  filed  an  application 
for  pension,  April  29, 1895,  wliich  was  treated  by  the  Bureau  as  a  claim 
under  the  general  laws,  and  calls  were  made  for  the  necessary  evidence 
to  establish  it,  including  evidence  of  the  origin  in  service  and  continu- 
ance of  soldier's  fatal  disease.  In  response  to  such  calls  claimant  filed, 
January  24,  1896,  an  affidavit  in  which  he  stated — 

that  he  never  intended  to  file  a  claim  under  the  general  laws;  that  his  intention  wm 
to  file  undiT  the  act  of  .lune  27,  18!K);  that  he  did  not  know  of  any  disability  that 
soldier  contracted  in  the  Army  which  led  to  his  death ;  that  he  was  informed  by  hi8 
attorney,  at  the  time  of  filing,  of  the  ditl^rencc  between  the  two  laws,  and  he 
believed  he  did  file  a  claim  under  the  act  of  June  27,  1890. 

Claimant  was  then  informed  by  the  Bureau  that  his  application  could 
not  be  regarded  or  accepted  as  a  claim  under  said  act  of  June  27, 1890, 
as  it  did  not  contain  the  necessary  allegations,  but  it  was  essentially  a 
claim  under  the  general  laws.  He  filed,  thereupon,  another  applica- 
tion, April  4,  189(),  containing  the  allegation  that  it  was  made  under 
the  act  of  June  27, 1890.  Final  action  was  taken  March  29, 1897,  upon 
both  claims,  the  first  being  rejected  on  the  ground  that  soldier^s  death 
was  not  shown  to  be  due  to  his  military  service,  while  the  other  was 
admitted,  pension  being  allowed  on  account  of  one  of  the  children,  lie 
only  being  16  years  of  age  when  this  claim  was  filed. 

From  this  action  an  appeal  was  liled  April  17,  1897,  by  J.  E.  H. 
King,  attorney,  who  contends  that  the  first  application,  filed  April  29, 
1895,  was  intended  to  be  under  the  act  of  June  27, 1890,  that  it  con- 
tained all  necessary  allegations;  that  its  rejection  was  on  a  technicality, 
and  tlie  same  should  be  set  aside,  and  pension  allowed  from  the  date  of 
filing  that  application. 
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From  a  carefdl  examination  of  the  papers  iu  this  case,  in  the  light  of 
former  decisions  bearing  on  the  point  at  issae,  I  am  of  the  opinion  that 
there  is  force  in  the  contention  of  this  appeal  relating  to  the  sufficiency 
of  the  first  application,  and  the  date  of  commencement  of  the  pension. 
In  the  decision  of  June  17,  1896,  in  the  case  of  James  J.  Durkee  (8 
P.  D.,  152),  the  essential  averments  in  an  invalid  claim  under  the  act 
of  June  27, 1890,  were  set  out,  and  in  the  decision  of  September  11, 
l.S%,  in  the  case  of  Susan  M.  Minor  (8  P.  I).,  203),  were  pointed  out  the 
allegations  necessary  to  a  widow's  claim  under  said  act.  And  while 
iu  the  Dnrkee  decision  it  was  held  that  one  of  the  essentials  of  title 
was  an  averment  that  the  claim  was  made  under  the  act  of  June  27, 
1890,  in  the  other  case  it  was  stated  that  it  was  not,  however,  intended 
hy  said  first  paragraph  in  the  Durkee  case  that  it  was  absolutely 
necessary  to  specifically  designate  the  act  under  which  the  claim  was 
tiled  by  mentioning  the  date  of  the  same,  but  that  facts  must  be  stated 
which  bring  the  case  within  the  statute,  as  was  held  iu  the  case  of 
Ellen  Lyons  (6  P.  I).,  151). 

This  decision  in  the  Susan  M.  Minor  case  in  elfeet  reaffirmed  that  in 
the  Ellen  Lyons  case,  and  in  the  latter  this  was  the  holding: 

A  derlaratloii  for  pension  under  tlie  act  of  June  27,  1890,  need  not  specify  the  law 
nnder  wliich  the  Bame  is  filed.  If  it  alleges  the  fact  required  hy  the  stutnte  to  be 
proved  it  is  sufficient. 

This  holding  was  on  the  principle  that  it  is  not  necessary  to  i)lead  a 
^^eneral  law  so  long  as  the  facts  which  bring  a  ease  within  the  scope 
and  provisions  of  that  law  are  set  out  and  made  the  basis  of  a  claim 
or  action  at  law. 

In  the  claim  under  consideration,  the  first  declaration,  which  is  not 
on  a  printed  form,  but  is  written  out,  probably  by  the  attorney,  all  the 
allegations  necessary  to  a  minor's  claim  under  the  act  of  June  27, 1890, 
are  made,  except  that  it  is  nowhere  stated  therein  that  the  claim  is 
made  under  said  act.  On  the  other  hand,  it  fails  to  contain  one  allega- 
tion that  usually  distinguishes  a  claim  under  the  general  law,  viz,  that 
the  soldier  died  of  disability  contracted  in  the  service  and  line  of  duty. 
It  would  seem,  therefore,  that  it  may  as  well  be  ur^ed  that  this  latter 
omission  prevents  the  declaration  being  placed  in  the  category  of  a 
claim  under  the  general  law  as  that  the  failure  to  state  the  law  under 
which  it  was  filed  would  debar  it  from  bein^'  accepted  as  a  claim  under 
act  of  June  27,  1890. 

In  this  case,  then,  the  issue  resolves  itself  into  a  mere  matter  of 
uncertainty  as  to  which  law  the  first  declaration  refers  to.  With  a 
slight  amendment  it  might  very  well  be  made  to  applj^  to  either  the  old 
or  new  law,  and  applying  the  legal  maxim,  id  certum  est  cjuod  certum 
reddi  potest,  there  seems  to  be  no  good  reason  why  the  explanation 
made  by  claimant  in  his  affidavit  before  referred  to  should  not  be 
accepted  as  an  amendment  to  his  declaration  and  determine  the  law 
under  which  it  was  his  purpose  to  claim  pension.     It  is  a  well-settled 
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principle  that  amendments  are  allowable  when  they  are  germane  to  the 
averments  originally  made  and  do  not  change  the  character  of  the  claim. 
It  is  hardly  necessary  to  cite  the  numerous  decisions  which  sustain  this 
principle.  One  only,  which  is  peculiarly  applicable  to  the  point  stated 
and  to  this  case,  is  sufficient  to  be  referred  to,  and  is  that  of  the  appeal 
of  Oliver  P.  Pierce  (7  P.  D.,  91). 

In  the  view  and  for  the  reasons  here  stated,  it  is  therefore  held  that 
the  first  declaration  of  claimant  and  his  amendatory  affidavit  are  suf- 
ficient, to  constitute  a  valid  claim  for  pension  under  the  act  of  June  27, 
1890,  and  the  pension  allowed  should  commence  from  the  date  of  filing 
that  declaration.  The  action  of  Bureau  in  so  far  as  it  was  in  conflict 
with  this  holding  is  reversed,  and  the  papers  are  returned  for  rea^jadi* 
cation  of  the  claim  in  accordance  with  this  decision. 


declarations— act  jitn^  «7,  1800. 
Judith  8.  Luokinobbal  (widow). 

A  declaration  for  widow's  pension  nnder  the  act  of  Jane  27,  1890,  alleging  all  the 
essential  elements  of  title  except  the  date  of  her  husband's  discharge  (or  doration 
of  his  service),  and  that  his  discharge  was  honorable,  but  stating  that  he  was 
a  pensioner,  and  giving  the  number  of  his  pension  certificate,  is  a  good  and 
sufficient  application  nnder  said  act. 

Assistant   Secretary   Webster  Davis  to  the  Commissioner  of  Pensions 

June  23y  1897. 

It  appears  that  this  appellant,  on  January  22, 1897,  filed  a  declaration 
stating^  among  other  things,  that  she  desired  to  obtain  the  pension 
provided  for  widows  by  the  act  of  Congress  approved  June  27, 1890; 
that  she  was  the  widow  of  Nathan  Luckingbeal,  who  enlisted  on  the  7th 
day  of  October,  1862,  in  Company  K,  Second  Begiment  Ohio  Cavalry, 
for  service  in  the  war  of  the  rebellion,  and  also  served  in  Company  A, 
Eleventh  Ohio  Infantry,  and  who  died  on  the  2d  day  of  January,  1897; 
that  she  was  married  to  him  on  November  19, 1840 ;  that  the  said  soldier 
was  pensioned  at  $25  per  month  under  certificate  No.  437576;  and  that 
she  was  without  other  means  of  support  than  her  daily  labor.  With 
this  declaration  she  filed  the  soldier's  pension  certificate  and  some  other 
papers,  the  contents  of  which  are  not  stated. 

By  a  communication  from  your  Bureau  dated  February  6, 1897,  she 
was  notified  that  said  declaration  would  not  be  accepted  to  confer  any 
rights  upon  her,  for  the  reason  that  it  did  not  contain  the  following 
essential  allegations,  namely:  That  the  soldier  served  ninety  days  dur- 
ing the  war  of  the  rebellion  and  was  honorably  discharged. 

From  that  action  an  appeal  was  taken  June  10, 1897,  the  contention 
being  that  as  the  soldier  was  a  pensioner  it  was  not  necessary  that  his 
widow  should  allege  the  duration  or  period  of  his  service  or  the  char- 
acter of  his  discharge,  such  facts  being  shown  by  the  evidence  on  file 
in  his  case. 
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A  declaration,  being  the  claimant's  formal  statement  of  the  grounds 
on  which  bis  or  her  claim  is  based,  should  allege  facts  which,  if  proved, 
would  establish  title  to  the  pension  claimed.  It  is  a  general  and 
accepted  rule,  however,  that  claimants  for  pension  shall  not  be  held  to 
a  strict  compliance  with  the  rules  of  technical  pleading  so  long  as  the 
general  conditions  prescribed  by  law  are  fulfilled  and  there  is  a  sub- 
stantial compliance  with  the  regulations.  Accordingly,  it  was  held  by 
Assistant  Secretary  Bussey,  in  the  case  of  Ellen  Lyons  (6  P.  D.,  151), 
that  the  failure  of  the  applicant  to  allege  that  she  was  without  other 
means  of  8U])port  than  her  daily  labor,  or  that  her  claim  was  made 
under  the  act  of  June  27, 1890,  did  not  invalidate  her  declaration,  the 
facts  alleged  being  sufficient  to  give  notice  that  she  desiied  to  claim 
under  said  act.  Also,  it  was  held  by  Assistant  Secretary  Reynolds,  in 
the  case  of  Israel  Snyder  (8  P.  D.,  2G5),  that  the  omission  of  the  appli- 
cant to  state  that  he  served  ninety  days  during  the  war  of  the  rebellion, 
he  having  stated  the  dates  of  his  enlistment  and  discharge,  was  not  a 
fatal  defect.  And  in  the  case  of  Maria  Blew  (8  P.  D.,  — )  a  declaration 
under  section  3  of  the  act  of  June  27, 1890,  which  foiled  to  state  that 
the  soldier's  discharge  from  service  was  honorable  was  accepted  as  valid. 

In  the  case  now  under  consideration,  while  the  applicant  did  not  state 
the  date  of  her  husband's  discharge,  or  that  he  served  ninety  days  and 
was  honorably  discharged,  she  referred  to  his  claim  for  invalid  pension, 
in  which  all  necessary  information  on  those  points  was  to  be  found. 
Her  declaration,  therefore,  contained  every  allegation  that  was  essential 
to  enable  your  Bureau  to  determine  promptly  whether  she  had  status 
as  an  applicant  nnder  the  act  of  June  27,  1890,  or  not.  I  can  not  con- 
ceive of  any  good  purpose  to  be  subserved  by  requiring  applicants  to 
state,  specifically,  facts  which  have  been  already  established  by  docu- 
mentary evidence  on  file  in  your  Bureau.  To  throw  out  a  declaration 
or  application  for  omitting  to  state  such  facts  is  to  deprive  the  applicant 
of  pension  uiwn  a  mere  technicality  such  as  should  have  no  place  in  the 
execution  of  the  pension  laws. 

I  do  not  overlook  the  holding  of  the  Department  in  the  case  of  Susan 
M.  Minor  (8  P.  D.,  263),  relative  to  the  essentials  of  a  valid  declaration 
for  widow's  pension  under  the  act  of  June  27, 1890,  or  the  earlier  deci- 
sion in  the  case  of  James  J.  Durkee  (8  P.  D.,  152),  in  regard  to  declara- 
tions generally  under  said  act.  It  will  be  observed  that  the  holding  in 
those  cases  was  not  that  the  essentials  of  title  should  be  specifically 
alleged  in  every  application,  but  that  they  should  be  shown.  I  am  of 
the  opinion  that  a  declaration  which  shows  that  the  information  or 
data  necessary  to  the  consideration  of  the  claim  is  of  record  in  the  Pen- 
sion Bureau  complies,  substantially,  with  such  holding.  In  so  far, 
however,  as  the  views  herein  expressed  may  be  deemed  to  conflict  with 
any  former  ruling  or  decision  of  the  Department,  such  ruling  or  deci- 
sion will  be  considered  by  you  as  to  that  extent  modified.  The  appel- 
lant's declaration,  filed  January  22, 1897,  should  be  treated  as  a  valid 
application  for  pension  under  section  3  of  the  act  of  June  27,  1890. 
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SER^^CE— MEXICAN  JVjVR, 

Elizabeth  Young  (widow). 

The  period  of  time  included  in  the  term  "en  route  thereto"  in  the  act  of  January  29, 
1887,  commences  at  the  date  of  soldier's  enlistment,  when  his  service  in  the  war 
with  Mexico  conforms  in  other  respects  with  the  requirements  of  the  terms  of 
said  act,  and  where  the  soldier  is  not  responsible  or  chargeable  with  delay  in 
finally  reaching  Mexico,  the  coasts  or  frontier  thereof. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

J26,  1897. 

Claimant,  as  the  widow  of  William  F.  Young,  late  of  Company  H, 
Fourth  Illinois  Volunteers,  Mexican  war,  on  March  15, 1897,  appealed 
from  the  action  of  your  Bureau  of  December  8,  1896,  rejecting  her 
widow's  claim  No.  13424,  filed  June  27, 1896,  under  the  act  of  January 
29,  1887,  on  the  ground  that  soldier  did  not  render  sixty  days'  service 
in  Mexico,  on  the  coasts  or  frontier  thereof,  or  en  route  thereto. 

Claimant  takes  issue  with  your  Bureau  as  to  the  correctness  of  said 
conclusion  and  contends  that  her  husband  enlisted  in  said  war  June  20, 
1846,  and  served  till  August  31,  1846,  when  he  was  honorably  dis- 
charged; that  he  was  allowed  a  pension  under  said  act,  which  i>ension 
was  subsequently  increased  under  the  act  of  January  5, 1893,  from  $8 
to  $12  per  month;  that  he  died  June  19, 1896,  and  she  was  allowed  and 
paid  his  accrued  pension  as  his  widow,  and  it  is  urged  that  after  these 
three  decisions  in  favor  of  her  husband  the  Government  should,  in  the 
absence  of  any  new  evidence,  be  esfcopped  to  deny  the  fact  that  her 
husband  did  not  serve  sixty  days  as  required  by  said  act. 

This  appeal  was  considered  by  Assistant  Secretary  John  M.  Eey- 
nolds  May  1, 1897,  and  returned  to  your  Bureau  for  a  report  stating  the 
grounds  upon  which  the  action  appealed  from  was  based  and  the  rea- 
son for  the  allowance  of  the  soldier's  claim,  and  also  requesting  that 
you  quote  the  evidence  upon  which  your  Bureau  relied  to  establish  the 
fact  that  soldier  did  not  serve  sixty  days  as  required  by  the  act  of 
January  29,  1887.    On  May  25,  1897,  your  Bureau  reported  as  follows: 

The  records  of  the  War  Department  show  that  the  soldier,  William  ¥,  Young, 
served  from  June  2  to  August  31,  1846,  a  period  of  seventy-three  days,  a  portion  of 
which  waH  rendered  en  route  to  and  on  the  frontier  of  Mexico,  and  his  claim  was 
allowed  as  was  then  the  ])ractice  of  the  Bureau,  based  upon  the  ruling  of  the 
Commissioner  of  Pensions  of  May  18,  1887,  as  follows: 

**That  where  troop  were  en  route  thereto,  or  in  Mexico  or  the  borders  thereof, 
this  fact,  in  connection  with  the  fact  that  they  were  duly  enlisted  and  honorably 
discharged  and  were  sixty  days  in  the  service,  or  in  actual  battle,  and  have  reached 
tlie  stated  age  (62),  shall  be  sufticient  to  entitle  the  survivors  or  their  widows  to  the 
benefit  of  the  act. " 

That  ruling  was  revoked  by  a  decision  of  the  honorable  Secretary  of  the  Interior  to 
the  etieot  that  to  give  title  under  the  act  the  soldier  must  have  served  sixty  days  in 
Mexico,  on  the  coasts  or  frontier  thereof  or  en  route  thereto,  and  this  decision  has 
been  affirmed  by  several  8ubse([ueut  decisions.  (See  vol.  2,  Pension  Decisions,  p.  180, 
case  of  R.  W.  P.  Muse,  July  23,  1888;  vol.  2,  P.  D.,  p.  248,  case  of  Anne  Quinn,  Octo- 
ber 20,  1888;  vol.  2,  P.  D.,  p.  356.  case  of  H.  J.  French,  February  18,  1889;  vol.  7, 
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P.  D.,  p.  54,  case  of  J.  Shattuck,  November  22,  1893;  vol.  7,  P.  D,,  p.  169,  case  of 
C^eorge  Ackenback,  July  20,  1893,  and  decision  No.  56  of  March  18,  1896  (8  P.  D., 
106),  in  case  of  Julia  B.  Hollywood). 

In  the  claim  of  the  widow  of  the  soldier,  William  F.  Young,  the  records  show 
that  said  soldier  left  Jefferson  Barracks,  Mo.,  July  23,  1846,  en  route  to  Mexico,  and 
was  discharged  at  Camp  Patterson,  TexaH,  Angast  31,  1846.  It  appears,  therefore, 
that  the  soldier  served  1)at  forty  days  from  the  time  he  was  en  route  to  Mexico,  and 
his  widow's  claim  was  rejected  under  the  decisions  referred  to  which  govern  the 
present  practice  of  the  Bureau. 

.  I  am  of  the  opinion  that  your  Bureau  is  in  error  in  stating  that  the 
ruling  of  the  Commissioner  of  Pensions  of  May  18,  1887,  as  above 
quoted,  has  ever  been  revoked  by  the  Secretary  of  the  Interior,  either 
in  terms  or  by  implication.  I  find  nothing  in  the  cases  cited  by  your 
Bureau  to  sustain  your  position ;  on  the  contrary,  said  decision  appears 
to  be  in  perfect  harmony  with  said  ruling,  assuming  that  the  word 
'•"service-'  in  said  order  referred  to  the  "service"  named  in  the  act? 
viz,  sixty  days'  service  "  in  Mexico,  on  the  coasts  or  frontier  thereof  or 
en  route  thereto." 

In  the  case  of  Muse  (2  P.  D.,  180),  the  claimant  was  only  in  the  service 
fifty-one  days,  allowing  for  time  in  going  and  returning  from  his  rendez- 
vous near  Cincinnati,  Ohio,  and  was  discharged  because  the  State's 
quota  was  filled.    He  therefore  failed  to  show  sixty  days'  service. 

In  the  Ackenback  case  (ibid.,  101>),  in  which  the  former  cases  were 
cited  and  approved,  the  soldier's  alleged  en  route  service  consisted  in 
his  being  ordered  from  Philadelphia,  Pa.,  to  Fort  Gibson,  lud.  T.,  and 
he  was  held  not  to  be  en  route  to  Mexico  or  the  coasts  or  frontier 
thereof. 

In  the  Hollywood  case  (8  P.  D.,  106),  soldier  after  his  enlistment  was 
forwarded  as  a  recruit  to  the  Sixth  United  States  Infantry,  at  Fort 
Gibson,  Ind.  T.,  at  which  post  he  continued  to  serve  until  discharged, 
and  his  service  was  very  properly  held  not  to  have  been  in  Mexico,  or 
on  the  coasts  or  frontier  thereof. 

In  none  of  these  cases  is  the  order  of  the  Commissioner  of  Pensions, 
quoted  by  you  in  said  report,  referred  to  either  in  terms  or  inferentially. 
Coming  now  to  the  case  under  consideration,  there  appears  to  be  no 
dispute  as  to  the  facts.  Soldier  enlisted  in  an  Illinois  regiment  for  the 
war  with  Mexico,  June  20,  184(5.  He  was  mustered  in  at  Jefferson 
Barracks,  Mo.,  on  the  same  day.  He  was  forwarded  to  the  seat  of  war, 
and  was  discharged  at  Camp  Patterson,  near  Barita,  Tex.,  on  account 
of  disability  August  31, 1846.  He  was  paid  from  June  20,  1846,  to 
August  31, 1846,  and  the  final  payment  is  dated  at  the  Rio  Grande 
Headquarters  of  the  Fourth  Illinois  Infantry,  and  signed  by  William 
C.  McReynolds,  heutenant-colonel.  The  records  show  that  the  regiment 
left  Jefferson  Barracks  in  two  detachments  July  23,  1846,  for  Point 
Isabella,  Tex.,  via  New  Orleans;  arrived  at  New  Orleans  on  July  29, 
and  embarked  for  Brazos  Santiago  on  July  31,  and  arrived  at  that 
station  with  nine  companies  on  August  10,  1846.  Marched  for  Camp 
Patterson,  near  Barita,  Tex.,  followed  by  one  company,  completing  the 
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command,  on  the  IStli  of  August,  1846.  Gamp  Patterson  therefore  was 
but  a  few  miles  from  the  battlefield  of  Palo  Alto,  Brownsville,  and 
Matamoras,  Mexico.  It  is  an.  historic  fact  that  the  Fourth  Illinois 
Regiment,  commanded  by  Gol.  E.  D.  Baker,  who  was  subsequently 
killed  at  Balls  Bluff*,  October  21, 1861,  in  the  war  of  the  rebellion,  was 
at  Matamoras,  Mexico,  under  command  of  General  Patterson  in  1846 
(Furber's  Twelve  Month  Volunteers,  pp.  238,  239),  and  that  this  regi 
ment  served  in  the  war  with  Mexico. 

Glaimaut's  husband,  the  soldier,  is  shown  to  have  served  with  his 
command,  and  his  service  therefore  comes  within  the  requirements  of 
said  act,  and  he  is  deemed  to  have  been  en  route  from  date  of  enlist- 
ment. 

As  held  in  the  recent  case  of  widow  of  David  M.  Geiger,  Captain 
Dunlap's  Independent  Gompany  Illinois  Mounted  Volunteers,  Gertifi 
cate  No.  13364,  decided  by  Secretary  Beynolds,  May  29, 1897 — 

Soldier  enlisted  as  a  recruit  in  a  company  already  in  service  in  the  war  irith 
Mexico^and  he  is  deemed  to  be  en  route  to  Mexico  from  date  of  enlistment  to  the  date 
of  joining  the  company  in  Mexico. 

In  the  Geiger  case,  as  in  this,  the  soldier  had  established  his  claim  to 
sixty  days'  service  iu  and  en  route  to  Mexico.  He  has  applied  for,  and, 
after  a  special  examination,  been  allowed  an  increase  under  the  act  of 
January  5, 1893.  After  his  death  his  widow  had  applied  for  and  been 
allowed  and  paid  his  accrued  pension,  yet,  with  no  new  evidence  on  the 
subject  of  his  Mexican  war  service,  his  widow  was  denied  a  pension  on 
the  ground  that  her  husband,  the  soldier,  had  not  served  sixty  days  in 
Mexico,  or  on  the  coasts  or  frontier  thereof  or  en  route  thereto.  That 
decision  was  reached  on  the  ground  that  he  was  not  en  route  firomdate 
of  enlistment,  but  from  date  of  muster  iu.  In  that  case,  as  in  this,  the 
soldier's  enlistment  was  in  a  volunteer  service  for  the  war  with  Mexico 
and  not  in  the  Regular  Army.  In  that  case,  as  in  this,  the  companies  in 
which  the  men  enlisted  served  in  Mexico  in  the  war  with  that  country, 
and  their  point  of  destination  at  date  of  enlistment  was  Mexico.  In 
such  cases  I  am  of  the  opinion  that  the  period  of  time  included  in  the 
term  "  en  route  thereto"  in  the  act  of  January  29, 1887,  commences  at 
the  date  of  soldier's  enlistment,  when  his  service  iu  the  war  with  Mexit'O 
conforms  iu  other  respects  with  the  requirejments  of  the  terms  of  said 
act,  and  where  the  soldier  is  not  responsible  or  chargeable  with  delay 
in  finally  reaching  Mexico,  the  coasts  or  frontier  thereof.  In  the  case 
of  Lyon  (7  P.  I).,  215),  soldier  was  delayed  by  sickness,  yet  he  was  beW 
to  be  en  route,  and  his  widow  was  pensioned. 

I  am  of  the  opinion  that  the  reason  given  by  your  Bureau  for  reject 
ing  the  widow's  claim  is  not  sustained,  and  that  the  evidence  in  the 
case  of  soldier's  claim  for  pension  fairly  establishes  the  fact  that  he 
served  over  sixty  days  on  the  coast  and  frontier  of  Mexico  and  en 
route  thereto,  in  the  war  with  that  country,  within  the  meaning  of  the 
act  of  January  29,  1887,  and  the  action  appealed  from  is  accordingly 
reversed. 
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DISABIMTY-EVTDENCE,  SUFFICIEKCY  OF. 

Chablbs  Engleman. 

When  the  evidence  presented  by  a  claimant  is  sufficient  to  satisfy  the  mind  oi  a 
candid  and  impartial  person  that  a  pensionable  disability  from  some  obscure 
canse  exists,  although  no  physical  signs  of  il  can  be  discovered  by  the  examin- 
ing surgeons,  pension  should  be  allowed  at  a  rate  proportionate  to  the  degree  of 
disability  proved. 

AsHstant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

June  29^  1897. 

Claimant  on  March  27,  1897,  appealed  from  the  actions  of  your 
Borean  of  April  26, 1884,  Jnne  6, 1887,  and  August  1, 1889,  rejecting 
his  old-law  claim  (Certificate  :No.  831540),  Original  No.  494676,  tiled 
September  6,  1883,  on  the  ground  of  no  ratable  degree  of  disability 
shown  from  rheumatism  since  date  of  filing  claim. 

The  contention  is  that  the  testimony  of  Dr.  Louis  Busse,  Dr.  Charles 
H.  Guodlach,  Dr.  Edward  Boemer,  Dr.  H.  E.  Ahlbrandt,  Dr.  P.  J. 
Luugenfelder,  and  Dr.  G.  W.  Vogt  shows  clearly  that  the  claimant 
had  been  during  that  period  under  treatment  for  alleged  rheumatism, 
and  that  he  was  disabled  in  consequence  of  the  same  from  September 
6,1883. 

It  appears  from  the  testimony  of  these  witnesses  and  others  that 
claimant  has,  prior  to  date  of  filing  his  claim  and  since,  been  a  sufferer 
from  rheumatism  and  received  medical  treatment  therefor;  that  he  suf 
fered  from  said  rheumatism  in  1864,  and  continuously  since  date  of 
discharge,  on  account  of  disability,  to  date  from  February  28,  1862. 
The  testimony  shows  that  he  was  treated  for  rheumatism  in  service,  and 
the  records  of  the  War  Department  show  treatment  from  November 
28, 1861,  to  January  4, 1862,  for  rheumatism  and  from  January  5  to  7, 
1862,  for  tonsilitis  and  sore  throat.  He  is  a  school-teacher  and  a  man 
of  good  habits. 

The  case  was  considered  on  appeal  May  8,  1897,  and  in  view  of  the 
foregoing  evidence  was  returned  for  a  further  report  of  the  medical 
referee,  who,  on  June  15, 1897,  reported  as  follows : 

The  appeUant  filed  a  claim  for  pension  under  the  general  law  September  6,  1883, 
alleging  disability  as  a  result  of  rheumatism.  Claim  was  rejected  April  2G,  1884, 
June  6, 1887,  and  August  1,  1889,  based  on  four  certificates  of  medical  examination, 
^hich  failed  to  show  any  disability  from  the  alleged  cause.  From  these  adverse 
actions  an  appeal  is  filed. 

In  response  to  a  request  from  your  division  as  to  whether  the  rejections  were 
proper  an  opinion  was  expressed,  in  a  slip  from  this  division  April  16, 1897,  in  effect 
that  inasmuch  as  the  certificates  of  medical  examination  had  failed  to  show  a  ratable 
degree  of  disability  from  rheumatism  the  action  of  rejection  was  proper. 

The  case  is  returned  by  the  Honorable  Assistant  Secretary  for  a  further  report  of 
the  medical  referee  and  his  opinion  whether  iu  view  of  the  record  evidence  of  rheu- 
matism in  service  and  the  medical  evidence  of  continuance  rheumatism  in  a 
pensionable  degree  may  not  exist  without  manifesting  any  objective  signs. 
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While  the  certificates  of  examination  do  not  describe  any  objectiTe  signs  of  rhea- 
matism  the  medical  testimony  shows  that  the  claimant  has  safTered  since  filing 
claim  from  repeated  attacks  of  rheumatism. 

In  view  of  the  nature  of  the  disease,  which  does  not  always  manifest  itself  by 
organic  changes,  a  medical  examination  would  not  reveal  its  exisence. 

In  accordance  with  the  Opinion  expressed  by  the  Department,  published  in  the 
Douglass  case,  Digest  1885,  page  202,  this  claim  is  admissible,  if  there  be  no  legal 
objection. 

It  was  held  by  Secretary  Teller  in  the  case  of  John  Douglass  (14 
P.  D.  (o.  8.),  385;  Digest  of  1897,  230)  that  when  the  evidence  presented 
by  a  claimant  is  safiGicient  to  satisfy  the  mind  of  a  candid  and  impartial 
I>er8on  that  a  pensionable  disability  from  some  obscure  cause  (such  as 
rheumatism,  neuralgia,  myalgia,  or  angina  pectoris)  exists,  although 
no  physical  signs  of  it  can  be  discovered  by  the  examining  surgeons, 
pension  should  be  allowed  at  a  rate  proportionate  to  the  degree  of  dis- 
ability proved.  In  harmony  with  said  decision  I  am  of  the  opinion 
that  the  actions  appealed  from  should  be  reversed,  and  it  is  accordingly 
so  ordered,  and  the  papers  in  the  case  are  herewith  returned  for  further 
action  in  accordance  with  this  decision. 


reduction-xotice-practice. 
John  S.  Hubley. 

An  nnswom  statement  by  a  claimant  that  he  never  received  notice  to  appear  before 
a  board  of  surgeons  in  a  reduction  case  is  not  sufficient  to  warrant  a  reversal  of 
the  action  of  the  Commissioner  of  Pensions  reducing  the  rate  of  his  pension ;  bat 
good  practice  demands  that  a  record  of  such  notices  be  kept  in  the  fntiire^  and 
whtn  a  pensioner  claims  that  he  was  not  notified,  he  should  be  advised  at  once 
to  file  a  sworn  statement  of  the  fact,  and  cbrroborative  proof,  when  the  issue 
thus  raised  will  be  passed  upon. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

June  21^  1897. 

Claimant  was  pensioned  under  the  act  of  June  27, 1890,  at  $12  per 
month,  for  injury  to  both  hands  and  nasopharyngeal  catarrh.  He  was 
reduced  to  $8  per  month,  said  reduction  dating  from  June  4, 1895.  He 
filed  an  appeal  on  December  23,  1896,  alleging  that  your  action  of 
reduction  was  error,  basing  said  contention  upon  the  departmental 
decision  in  the  case  of  William  L.  Hulse  (8  P.  D.,  349),  in  which  it  was 
held  that  action  of  reduction  was  error  when  a  medical  examination  had 
not  been  had  for  more  than  three  years. 

The  files  in  the  case  disclose  the  following:  He  was  medically 
examined  on  May  6,  1801,  and  was  pensioned  as  recited  at  $12  per 
month,  commencing  August  11, 1890.  On  February  16, 1894,  the  medi- 
cal referee  approved  the  claim  for  reduction  from  $12  to  $8  jjer  month. 
An  indorsement  on  the  jacket  shows  the  following:  "Oct.  12/94, Ex. 
ord.  Bd.  Portsmouth,  N.  H."    A  slip  in  the  files,  which  is  a  memorandum 
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ill  lead  pencil,  and  bears  no  dnte  or  signature,  states:  *'Med.  exam, 
ordered  Oct.  12, 1894.    Failed  to  appear.-' 

Ou  March  7, 1894,  he  was  notified  of  intention  to  reduce,  and  he  filed, 
Witt  later  than  March  19, 1804,  affidavits  from  three  acquaintances,  stat- 
iup:,  among  other  things,  that  claimant  was  so  disabled,  and  had  been 
for  some  length  of  time,  that  he  required  aid  in  putting  on  and  taking 
otf  his  coat.  On  July  20, 1895,  after  having  received  his  reissue  cer- 
tificate, he  filed  with  the  Commissioner  of  Pensions  a  letter  stating 
that  he  had  never  received  any  notice  to  be  reexamined,  and  asked  to 
be  sent  before  a  board  of  surgeons,  stating  also  that  he  would  abide  by 
the  results  of  that  examination.  No  attention  appears  to  have  been 
paid  to  this  request,  but  on  January  11,  1897,  twelve  days  after  the 
within  appeal  was  forwarded  to  you  by  the  Secretary,  you  ordered  a 
medical  examination  to  be  had,  which  took  plaee  on  January  27,  1897. 
There  can  be  no  question  but  that  there  is  a  fair  presumption  in  this 
ease  that  clainuint  was  actually  notified  to  appear,  but  the  presumption 
is  not  conclusive  by  any  means.  There  is  no  record  made  that  he  was 
so  notified,  and  it  seems  (allowing  his  statement  that  he  never  received 
the  notification  to  be  tnie)  that  he  made  his  complaint  to  you  promptly 
after  knowledge  that  his  rate  had  been  reduced. 

The  main  issue  involved  is  identical  with  the  one  in  the  Hulse  appeal, 
but  there  is  a  new  question  in  the  within  appeal,  as  to  what  steps 
should  be  taken  when  the  Pension  Bureau  assumes  that  a  claimant 
was  notified  to  aj)pear  for  examination,  and  the  claimant  denies  receipt 
of  notification,  and  promptly  so  advises  the  Commissioner  of  Pensions. 
I  am  of  the  opinion  that  claimant's  simple  statement  that  he  did  not 
receive  notification  would  not  be  sufficient  to  put  the  question  at  issue; 
but  I  conceive  it  to  have  been  your  duty  to  at  once  atlvise  claimant 
tliat  he  should  make  such  contention  under  oath,  and  in  the  absence  of 
any  fact  or  presumption  that  his  afiidavit  was  not  true,  his  request  for 
another  medical  examination  should  be  allowed.  It  does  not  appear 
to  have  been  your  practice  to  keep  a  copy  of  such  notification,  and  I 
cuu  not  concede  that  the  indorsement  upon  the  jacket,  hereinbefore 
referred  to,  can  by  any  construction  be  deemed  to  be  a  record  of  the 
fact  that  claimant  was  notified  to  appear  before  the  board  of  surgeons. 

1  can  find  no  indication  whatever  in  the  files  that  claimant  was  notified 
to  appear,  and  I  deem  it  against  goo<l  practice  on  your  i)art  that  you 
did  not,  in  some  way,  take  notice  of  the  fact  that  he  advised  you 
])ioniptly,  when  actual  knowledge  reached  him,  that  he  had  never 
received  such  notice;  but  such  fact  is  not,  however,  sufficient  to  war, 
rant  a  reversal  of  your  action.  Issues  of  this  kind  can  not  be  raised 
niMHi  mere  statements,  not  only  unsworn  to  but  unaccorni)anicd  by 
corroborative  proof,  when  the  nature  of  the  case  is  such  that  (corrobo- 
rative proof  can  bo  obtained. 

I  note  that  no  medical  evidence  was  iiled  by  claimant  in  answer  to 
your  notice  of  intended  reduction,  but  inasmuch  as  you  state  that  you 
r.  D. — VOL.  0 4 
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ordered  a  medical  oxaniination.  it  U  evident  tliat  you  deemed  the  evi- 
dence filed  to  be  suflicient  to  warrant  a  medical  examination  previous 
to  reduction. 

If  claimant  had  sworn  to  lii8  contention,  lie  would  have  raised  a 
direct  issue,  but  by  reason  of  the  fa<*t  that  claimant  did  not  swear  to 
his  statement,  no  issue  was  raised,  and  your  action  will  be  8n8taine4l. 
upon  the  well-founded  rule  that  ofticials  of  the  Government  are  i)re- 
suuied  to  have  done  their  whole  <luty,  and  that  such  presumption  can 
not  be  overthrown  by  a  mere  allegation  on  the  part  of  claimant. 

Inasmuch,  however,  as  an  important  principle  is  involved  in  this  case, 
it  is  sugrgested  that  a  record  of  such  notices  be  kept;  and  in  like  cases 
and  contentions-claimants  should  be  at  once  notified  to  file  sworn  stjito 
ments  and  corroborative  proof,  when  the  nature  of  the  case  admits 
of  such  proof,  and  when  the  direct  issue  is  raised  that  said  issue  be 
decided  by  you  and  claimant  notified  of  such  decision.  Such  procedure 
is  considered  necessary  for  the  reason  that  the  evidence  adduced  at 
medical  examinations  is  an  important  fa(^tor  in  cases  of  reduction,  and 
it  is  evident  that  the  notice  to  the  board  of  surgeons  requiring  them 
to  examine  a  claimant  is  seldom  of  avfiil  if  claimant  is  not  notified  to 
appear  before  said  board. 

Ihc  action  appealed  from  is  affirmed. 


XOTU'K-DIlOPPlNCi  FKOM  THE  KOL,TX. 

Spencer  Payne 

As  the  evidence  teiidH  to  show  that  claimant  faile<l  to  receive  notice  of  the  proposed 
dropping  iVoiii  the  rolls  and  to  ai)pear  for  a  medical  examination,  the  aciion 
dropping  his  name  from  the  rolls  is  reversed  and  the  case  remanded  for  farther 
adjudication,  that  claimant  may  have  an  o])portunity  to  file  rehuttin^  evidence 
and  to  be  examined. 

AftsiHtant  Svcreicry  Wehsier  Davis   to   the  CommisHione^-   of  Pensions, 

June  :>9,  lSf)7. 

December  17,  1889,  appellant  filed  a  declaration  for  pension  under 
the  fieiienil  Lnv,  alleging  disability  from  gunshot  wound  of  left  side  of 
head,  causing  severe  pains  in  his  head  and  dizziness  when  stooping, 
defective  hearing,  and  impaired  vision. 

Under  said  claim  he  was  examined  May  21,  1890,  the  exfiniininjr 
board  recommending  the  rate  of  two-eighteenths  for  wound  of  head, 
ten-tliirtieths  ibr  impaired  hearing,  and  total  for  loss  of  sight  of  left  eye. 

There  does  not  api)ear  to  have  been  any  evidence  filed  in  support  of 
said  claim,  and  no  fiirtlier  action  was  taken  therein. 

June  L%  1S91,  he  filed  a  claim  under  the  act  of  June  27,  1890,  on 
account  of  gunshot  wound  of  head,  disease  of  eyes,  and  general  debility. 

This  claim  was  allowed  in  January,  1892,  without  another  medical 
examination,  at  the  rate  of  812  per  month. 
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Claimant's  name  was  dropped  from  the  roll  iu  September,  1895,  after 
dae  notice,  on  the  ground  that  he  was  not  ratably  disabled  under  act 
of  June  27, 1890. 

September  28, 1895,  he  applied  to  your  Bureau  for  a  reconsideration 
of  tlie  action  taken,  stating  that  as  he  was  away  from  home,  he  did  not 
receive  the  notice  for  dropping  or  the  order  for  a  medical  examination, 
and  knew  nothing  of  said  proposed  action  until  September  20,  when  he 
was  informed  his  pension  had  been  dropped. 

No  change  of  action  was  deemed  warranted  by  the  Bureau.    Accord- 
ingly, an  appeal  was  filed  December  17, 1890,  in  which  he  asserted  that 
the  notice  did  not  come  into  his  hands,  as  he  was  away  from  home  and 
was  not  apprised  of  it  in  time  to  take  steps  in  defense  of  his  rights, 
and  that  he  was  not  fiilly  aware  of  the  fact  that  such  a  notice  had  been 
sent  until  he  received  notice  of  the  discontinuance  of  his  pension. 
The  action  taken  was  affirmed  on  appeal  February  20,  1897. 
A  motion  for  reconsideration  was  filed  June  7, 1897. 
Upon  a  review  of  the  case,  it  was  found  that  on  June  6,  1895,  the 
usual  notice  for  dropping  was  sent  to  claimant;  that  on  July  9,  1895, 
the  registry  return  receipt  was  returned  to  your  Bureau,  signed  Spencer 
Piiyne. 

It  also  appears  that  on  December  1, 1894,  claimant  was  ordered  to 
ap]>ear  before  a  board  of  examining  surgeons  at  Salisbury,  Mo.  He 
failed  to  api)ear  for  medical  examination,  and  no  evidence  was  filed  in 
rebuttal. 

He  contends,  first,  that  he  did  not  receive  said  order  for  medical  exami- 
nation ;  that  if  such  order  was  sent,  some  other  Spencer  Paj^ne  must  have 
received  it,  and  failed  to  deliver  it  to  him. 

Secondly.  He  did  not  sign  the  receipt  for  the  registered  notice,  as  he 
was  away  from  home,  and  said  letter  or  notice  was  not  brought  to  his 
notice  until  September,  1895,  as  shown  by  his  daughter's  affidavit. 

Thirdly.  He  is  and  always  has  been  ready  to  go  before  any  board  of 
medical  examiners,  and  that  tlie  fact  that  he  is  disabled  will  appear 
upon  such  an  examination. 

Adora  Payne,  claimant's  daughter,  swears  that  in  September,  1895, 
her  father  was  in  St,  Louis,  visiting  a  sick  son ;  that  the  postmaster 
gave  her  an  order  for  her  father  to  sign  for  a  registered  letter;  that  she 
sent  the  order  to  St.  Louis  for  him  to  sign,  which  he  signed  and  returned 
to  her.  She  took  the  same  to  the  postmaster  and  got  the  registered 
letter,  and  in  the  belief  that  her  father  would  return  soon  she  placed 
the  letter  in  a  bureau  drawer,  but  after  her  father  returned  it  could  not 
be  found.  She  also  stated  positively  that  she  signed  the  receipt  for  the 
registered  letter  while  he  was  in  St.  Louis.  She  also  stated  there  were 
then  three  Spencer  Paynes  living  in  the  town  where  they  resided. 

In  comparing  the  signature  in  the  registry  return  receipt  with  claim- 
ant's signatures,  it  is  very  evident  it  was  not  signed  by  him,  and  the 
resemblance  to  his  daughter's  own  signature  is  so  apparent,  that  it  may 
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safely  bo  concluded  that  she  signed  her  father's  uame  to  the  receipt  aa 
she  has  stated. 

If  these  statements  be  true,  claimant  received  no  notice  of  dropping 
and  no  order  to  appear  for  medical  examination,  and  it  naturally  fol 
lows  he  tiled  no  evidence  in  rebuttal. 

It  will  be  observed  that  claimant  received  no  medical  examiuatioii 
after  his  original  claim  was  filed  under  the  act  of  June  27, 1890. 

Apparently  the  claim  was  originally  allowed  under  a  medical  exam 
ination  previously  had  pending  adjudication  of  the  claim  filed  Decern 
ber  17, 1889,  under  the  general  law,  which  it  was  conceded  showed  a 
pensionable  degree  of  disability.  Upon  revision,  it  was  subsequently 
held  he  was  not  ratably  disabled,  without  any  additional  evidence  or  a 
medical  examination. 

In  view  of  these  conditions,  which  seem  to  be  largely  the  result  of 
unfortunate  circumstances,  it  is  but  just  to  claimant  that  the  action  of 
dropping  claimant's  name  from  the  pension  rolls  be  reconsidered,  and 
that  claimant  be  directed  to  appear  for  a  medical  examination  and 
be  given  an  opportunity  to  file  evidence  in  rebuttal  showing  the  degree 
of  disability.  Should  it  be  found  that  he  is  ratably  disabled  from  the 
causes  on  account  of  which  he  was  pensioned,  and  that  such  a  degree 
of  disability  existed  when  his  name  was  dropped  from  the  roll,  the 
action  of  dropping  should  be  rescinded  and  his  name  restored  to  the 
rolls  from  Raid  date. 

The  action  taken  is  therefore  reversed,  and  the  case  is  returned  for 
reconsideration  accordingly. 


LINE  OF  DUTY-AC :C'I1>KXTAL  DISCHARGE  OF  FIREAKMS. 

George  E.  Wykoff. 

Soldier  was  woauded  by  the  accidental  discharge  of  a  gun  while  hunting  for  bu 
own  pleasure,  and  was  not  in  the  line  of  duty. 

Assistant  Secretary   Webster   Davis  to  the  Commissioner  of  Pensions 

July  3j  1897, 

This  appellant  filed  a  claim  for  pension  under  the  general  law,  on  the 
3d  day  of  October,  1895,  alleging,  among  other  things,  that  while  in 
service  at  Fort  Grant,  Ariz.,  on  or  about  the  16th  day  of  July,  1895,  lie 
lost  his  right  thumb  while  hunting. 

His  claim  was  rejected  February  14,  1896,  on  the  ground  that  claim 
ant  was  not  in  line  of  duty  when  he  received  the  wound  that  caused 
the  loss  of  his  right  thumb. 

An  appeal  from  said  action  was  entered  October  26,  1896,  and  on  the 
8th  of  December,  1896,  Assistant  Secretary  Reynolds  reversed  tbe 
action  of  your  Bureau,  holding  that  a  special  examination  should  be 
ordered,  with  instructions  to  obtain  the  testimony  of  the  several  officers 
in  command  at  the  time  the  pass  was  issued,  for  the  purpose  of  deter 
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mining  whether  or  not  the  soldier  was  huntinj^  for  the  troop  or  merely 
for  his  own  recreation. 

A  special  examination  was  subsequently  ordered  by  your  Bureau, 
and  after  further  consideration  of  the  evidence  thus  obtained  the 
claim  was  again  rejected  January  23,  1897,  on  the  ground  that  the 
claimant  was  not  in  the  line  of  duty  wben  he  received  the  wound  which 
caused  the  loss  of  his  right  thumb  as  shown  by  his  statement  to  the 
s]>ecial  examiner. 

From  said  action  this  appeal  was  entered  April  23,  liS07,  contending 
that  he  was  in  the  line  of  duty  when  the  gunshot  wound  of  band  was 
received  y 

The  appellant  made  the  following  statement  to  tlie  special  examiner 
January  16,  1897: 

We  were  Htationed  at  Fort  Grant,  Ari/.,  and  it  wa«  j^onerally  known  that  there 
was  considerable  game  at  the  foot  of  the  (irubani  Mountain,  at  about  2  miles  from 
the  fort  ■  •  *.  The  discharjje  of  the  gun  that  wounded  my  right  thumb  was 
purely  accidental  and  I  was  alone  at  the  time.  *  *  *  i  ^vas  on  an  orderly's  pass 
when  I  was  wounded.  I  came  by  the  pass  in  this  way :  So  many  men,  privates  (ten 
men),  were  appointed  each  day  for  squad  dnty,  and  the  man  whose  general  appear- 
ance was  the  best — such  as  having  his  acconterm(;nts  and  clothing  in  fine  trim — was 
made  the  commanding  officer's  orderly,  and  as  soon  as  returned  from  the  squad  that 
man  was  given  a  twenty-four  hours'  pass  as  a  reward  of  merit,  or  whatever  you  are 
a  mind  to  term  it. 

On  the  day  of  my  receiving  the  gunshot  wound  of  thumb,  I  was  the  man  to  receive 
the  orderly's  pass.  In  the  troop  was  two  shotguns  and  powder  and  shot  as  well,  and 
all  furnished  by  the  Government  and  for  the  purpose  of  hunting  game,  and  no  soldier 
could  get  one  of  those  guns  except  when  on  a  pass,  as  in  cane  of  myself.  Yes;  I  got 
the  shotgun  from  the  orderly  sergeant,  Sender,  who,  knowing  I  was  on  pass,  let  me 
have  the  gun. 

Q.  Did  yon  take  the  gun  and  go  hunting  with  the  understanding  that  the  game 
you  received  was  to  be  used  in  the  troop,  or  did  you  simply  go  hunting  for  recrea- 
tion?— A.  Well,  of  course,  it  would  have  to  go  to  the  troop;  no  other  place  to  cook 
it.  Of  course,  I  was  not  ordered  to  go  hunting,  but  I  was  given  the  gun  with  the 
understanding  that  I  should  turn  in  what  game  I  killed  to  the  troop  mens;  in  fact,  it 
was  a  general  understanding,  as  the  guns  were  placed  in  the  troop  for  that  purpose, 
and  for  use  in  hunting  by  soldiers  on  passes  who  liked  to  hunt.  Of  course,  I  went  of 
my  own  accord,  but  as  I  was  on  a  pass,  I  had  a  right  to  do  so  unless  in  rase  of  urgent 
necessity. 

The  soldier  then  gave  a  detailed  de8cri])tion  of  his  wound  and  the 
manner  of  its  incurrence. 

It  is  evident,  from  the  appellant's  own  statement,  that  he  was  not  in 
the  performance  of  any  military  duty  when  the  accident  occurred,  but 
was  hunting  for  his  own  recreation,  and  was  therefore  not  in  the  line  ot 
duty. 

Assistant  Secretary  lieynolds  held  in  James  E.  Harrison's  appeal 
(7  P.  D.,  97),  that  when  a  soldier  received  permission  to  hunt  for  his 
own  recreation,  and  while  hunting  was  shot  in  the  hand  by  an  acci- 
dental discharge  of  his  gun,  he  was  not  in  the  line  of  duty. 

Therefore,  after  a  careful  consideration  of  the  evidence,  I  have  failed 
to  discover  error  in  your  aforesaid  action. 
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inc're^ise-act  march  «,  1885-spec'ific:  disability. 
John  K.  Harlow. 

Increase  of  peiiHiou  under  the  act.  of  March  3, 18K5,  relating  to  pension  on  account  of 
I088  of  arm  iit  the  shoulder  joint  can  not  commence  prior  to  that  date  (Nicbul: 
appeal  4  P.  1).,213). 

AsHiatant  SecreUiry   Webster  Daris   to  the  Commiasianer  of  Pensum. 

July  3y  1S97. 

This  appellant  18  at  present  in  receipt  of  a  pension  of  $45  per  month 
under  the  provisions  of  the  act  of  August  4, 1880,  for  amputation  of  left 
arm  at  the  shoulder  joint.  He  had  been  previously  pensioned  for  the 
same  disability  at  the  rate  of  $.57.50  per  month,  under  the  provisious 
of  the  act  of  March  3,  1885,  from  the  date  of  said  act. 

On'February  23,  181)7,  he  filed  in  your  Bureau  an  application  for  a 
reratingof  his  said  pension,  contending  that  under  the  provisions  of 
the  act  of  March  3, 1885,  he  was  entitled  to  receive  the  rating  of  $37.5(> 
per  mouth  from  March  3, 1879,  the  date  of  the  act  providing  the  sanie 
rate  for  the  loss  of  a  leg  at  the  hip  joint,  which  was  rejected  on  Febni 
ary  25, 1897,  upon  the  ground  that  he  had  been  proi>erly  rated  from 
the  correct  date  in  accordance  with  the  provisions  of  the  law  governing 
the  case. 

From  this  action  appeal  was  taken  on  June  15,  1897. 

The  identical  question  presented  by  this  case,  and  the  same  arguments 
urged  in  this  appeal  in  support  of  the  position  contended  for  by  the 
attorneys  of  this  appellant,  were  most  carefully  considered  and  fully 
discussed  by  this  Department  in  deciding  the  appeal  of  Charles  A. 
Nichols  (4  P.  D.,  213),  on  October  2, 1890.  In  deciding  said  case,  which 
was  identical  in  all  respects  with  the  one  now  under  consideratiou. 
Assistant  Secretary  Bussey  said : 

This  soldier  lost  his  right  arm  hy  amputation  at  the  shonlder  joint  and  is  no\r 
pensioned  at  $45  per  month  under  the  act  of  August  4,  1886.  His  pension  viis 
increased  to  $37.50  from  March  3,  18?<5,  in  compliance  with  the  act  of  that  date. 
The  contention  of  the  appeal  is  that  the  increase  to  $37.50  should  have  rat-od  back 
to  commence  from  March  3,  1879.     The  act  of  March  3,  1885,  is  aa  follows: 

''That  all  soldiers  and  sailors  of  the  United  States  who  have  had  an  arm  takeo  otf 
at  the  shoulder  joint,  caused  by  injuries  received  in  the  service  of  their  country 
while  in  the  line  of  duty,  and  who  are  now  receiving  pensions,  shall  have  their  peu- 
sions  increased  to  the  same  amount  that  the  law  now  gives  to  soldiers  and  sailors 
who  have  lost  a  leg  at  the  hip  joint;  and  this  act  shall  apply  to  all  who  shall  !•« 
hereof Ut  placed  on  the  pension  roll." 

The  appellant  insists  that,  because  this  act  fixed  no  date  for  the  increasef  nor  iu 
terms  any  exact  rate  to  which  increase  should  be  made,  it  was  the  intent  of  Con- 
gress simply  to  make  this  act  supplemental  to  the  act  which  had,  preceding  this 
date,  fixed  the  rate  of  pension  for  amputation  or  loss  of  leg  at  the  hip  joint,  and  to 
make  it  eflfective  from  the  date  of  said  act,  thereby  rendering  it  retroactive.  The 
law  fixing  the  rate  for  loss  of  a  leg  at  the  hip  joint  was  approved  March  3.  1879, 
and  it  is  from  this  date  that  the  soldier  claims  it  was  intended  l :  increase  the  rate 
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for  loss  of  arui  at  shonUler  joint.  The  act  of  March  3,  1885,  says:  ''All  soldiers  and 
sailors  *  *  •  shall  have  their  pension  increased  to  the  same  amount  that  the 
law  Noir  gives  to  soldiers  and  sailors  who  have  lost  a  leg  at  the  hip  joint;  and  this 
aet  shall  apply  to  all  who  shall  he  hereafter  placed  on  the  pension  roll." 

It  is  contended  that,  having  nsed  the  word  "  amount''  iDSt4^>ad  of  rate,  it  was 
intended  to  equalize  the  pension  of  the  two  classes  of  cases  from  the  date  of  the 
iucnase  of  the  one  class  in  1H79. 

The  soldier  seems  to  have  assumed  that  Congress,  being  impressed  that  it  was 
injustice  to  discriminate  between  the  two  classes,  undertook  to  redress  the  wrong 
by  legislation  which  should  have  this  retroactive  effect.  But,  however  perfectly  we 
may  agree  with  this  soldier  that  there  was  no  proper  reason  for  the  distinction,  as 
made  by  the  act  of  March  3,  1879,  we  are  comjielled  to  dissent  from  the  interpreta- 
tion sought  to  he  placed  upon  the  act  of  March  3,  1885. 

In  the  absence  of  an  express  declaration  in  tbe  act  as  to  the  date  when,  or  from 
which,  its  provisions  sball  operate,  the  only  guide  must  bo  the  general  rule  that  it 
shall  take  effect  from  and  after  the  date  of  its  pa»$age  and  approval.  Had  it  been 
the  intent  of  the  legislative  power  to  make  this  law  rttroaciivey  it  is  safe  to  ushume 
that  it  would  have  so  stated  in  the  act  itself,  and  by  analogy  we  may  refer  to  the 
law  of  June  16.  1880,  which  increased  the  pensions  of  soldiers  wlio  were  totally  dis- 
abled (as  Bpeciiied  in  tbe  act  of  June  18,  1874)  to  $72  a  month,  to  correspond  with 
tbe  rate  which  had  been  given  for  the  loss  of  both  hands  or  of  both  feet.  In  this 
act  of  June  16,  1880,  it  was  specifically  declared  that  the  rating  should  go  back  to 
tlie  17th  of  June,  when  the  increase  for  the  loss  of  both  handH  or  of  both  ft  et  had 
beeu  granted.  Therefore,  it  can  not  be  expected  that,  in  the  act  of  March  3,  1885, 
Congress  intended  anything  except  what  waM  directly  declared  by  the  law,  tbat  the 
pension  should  be  increased  to  tbe  amount  then  being  paid  for  thi*  loss  of  le^  at  hip 
joint,  which  was  $37.50.  In  this  connection  the  word  '•' amount"  means,  clearly,  not 
a  (ium  resulting  from  the  accrual  of  arrears,  but,  at  the  same  rat«,  from  the  date  of 
tbe  act.  The  Department  is  not  aware  of  any  rule  of  interpretation  by  which  any 
other  meaning  can  be  extended  to  this  law  tbaii  is  now  expressed,  and,  therefore, 
must  afiirm  the  action  of  your  Bureau  in  the  rejecticm  of  this  claim  for  rerating. 

After  careful  cousideratioii  of  this  questiou  I  am  unable  to  discover 
any  good  or  sufficient  reason  for  disturbing  or  modifying  tbe  foregoing 
well-settled  departmental  ruling  which  has  governed  the  practice  of 
this  Department  and  your  Bureau  since  the  date  of  its  rendition  and 
which  fully  covers  this  case,  and  is,  in  my  opinion,  sound  in  rejison  and 
correctly  states  the  law. 

The  action  appealed  from  in  this  case  was  clearly  in  a(;cord  with  said 
departmental  ruling,  and  will,  therefore,  not  be  disturbed,  and  is 
liereby  affirmed. 


(iU^VRDIA2<f8-PAYMENT  OF  PEXSION-^jrinSlllCTlON. 

Edw^ard  W.  Mooee. 

1.  Tlie  words  appearing  in  the  act  of  August  8,  1882,  •*  But  tbe  payment  to  persons 

laboring  under  legal  disabilities  may  be  made  to  tbe  guardians  of  such  persons^' 
are  not  mandatory,  but  permissive. 

2.  The  pension  system  now  in  force,  and  the  whole  tbereof,  in  substance  an<l  in  form 

of  procedure,  is  without  the  plane  of  State  control  and  exclusively  within  the 
jurisdiction  of  the  United  States. 

3.  Payment  of  pension  to  the  guardian  of  a  pensioner  under  legal  disability  is  not 

oidigatory,  aud  if  the  C'omniissiuner  of  Pensions  shall  become  satistied  that  tbe 
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pcriBi(mer*8  interests  would  hv  better  subserved  by  payment  to  tbe  j>ensioii('r 
bimself  ho  may  so  direct;  but  until  tbere  is  evidence  warranting  tbe  lieiief  that 
tbe  pensioner  is  deprived  of  bis  rigbts  under  tlie  ]>ension  laws,  by  tbe  guardian, 
and  tbe  appointing  court  will  not  administer  relief,  tbe  Commissioner  of  Pen> 
sions  will  not  b«»  warranted  in  rofpsing  paynuMit  to  surb  guardian. 

Assifttant   Serrviary    }yehMter    Davis   to  the  CommtHsioner  of  Pensiom. 

.July  r,  1897. 

The  papers  in  the  ehiini  of  Kdward  W.  Moore,  late  private.  Four- 
teenth Independent  Uattery,  Ohio  Light  Artillery,  Certificate  No. 
132109,  tojrether  with  yonr  letter  of  the  22d  ultimo,  submitting:  the 
same,  are  before  nie. 

By  reference  to  tlie  papers,  it  appears  that  the  soldier,  a  pensioner 
under  the  general  law  on  the  roll  of  the  Oolumbns,  Ohio,  agency  at 
the  rate  of  830  per  month,  for  chronic  dinrrhea  and  resulting  disease 
of  re<!tum  and  lungs,  was  on  April  8, 1895,  by  order  of  the  probate 
court  of  Warren  County,  Ohio,  i)laced  under  the  guardianship  of  M.  8. 
Clapp,  of  Warren,  Ohio,  on  the  ground  that  the  soldier  was  an  imbei-ile, 
and  payment  has  since  been  made  to  the  guardian  aforesaid. 

In  June,  189G,  Mr.  (/harles  Freer,  of  Warren,  Ohio,  who  filed  power 
of  attorney  from  the  pensioner,  represented  to  your  Bureau  that  the 
records  of  the  i)robate  court  show  the  pensioner  was  placed  under 
guiirdianship  on  the  ground  that  he  was  an  habitual  drunkard ;  that 
such  a  statement  is  untrue;  that  the  pensioner  is  neither  an  habitual 
drunkard  nor  an  imbecile,  but  is  entirely  cai)able  of  attending  to  his 
business  affairs.  He  charged  that  the  appointment  of  the  guardian 
was  a  result  of  a  conspiracy,  ottering  to  prove  his  assertions  by 
undoubted  evidence,  and  Jisked  that  the  guardian  be  either  removed 
or  ignored  and  payment  of  pension  made  directly  to  the  pensioner. 

Your  Bureau  denied  his  request  on  the  ground  that  you  are  com 
pelled  to  recognize  the  acts  of  probate  courts  in  the  ai)i)ointment  of 
guardians,  and  that  the  pensioner's  only  remedy,  if  he  has  been  dealt 
Avith  unjustly,  is  in  the  local  courts. 

Thereupon  ai)peal  was  taken  on  October  15,  189G,  to  the  Secretary  of 
the  Interior,  in  which,  among  other  things,  it  was  contended  as  fol- 
lows, viz : 

Mentally  and  morally  be  is  all  rigbt,  wbicb  I  am  ready  and  anxious  to  show.  Tbe 
number  of  rases  of  this  character  is  becoming  alarmingly  frequent — cases  where 
scheming  relatives  or  others,  by  their  acts,  through  the  assistance  of  inferior  courts, 
are  defeating  tbe  intentions  of  a  very  generous  Government.  It  does  seem  strange 
to  me  that  your  Department  can  not  protect  its  own  in  the  full  enjoyment  of  what 
it  gives  them. 

The  appeal  considered,  it  was  held  by  my  predecessor  in  office,  Hon. 
John  M.  Reynolds  (S  P.  !>.,  400),  that— 

Payment  of  x^cnsion  to  the  guardian  of  a  i)er8on  under  legal  disability  is  not  obli^ja- 
tory,  and  if  the  Commissioner  of  Pensions  shall  become  satisfied  that  the  pensioner's 
interests  would  be  better  subserved  by  paj'uient  to  the  pensioner  himself,  he  may 
80  direct. 
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Yonr  Bureau  was  at  the  same  time  directod  to  permit  the  tiling  of 
the  t*vidence  tendered — 

and  if  the  samti  shall,  prima  faciu,  Mubstuintiate  his  allegations,  make  an  iuvostiga- 
tioD,  through  a  special  examiner,  to  dotermini*  whether  or  not  the  ]ircHent  arr.iii);e- 
inent  is  l>eiieficial  to  the  pensioner.     If  it  in  not,  then — 

said  Assistant  Secretary  KeynohLs — 

it  will  be  the  duty  of  your  Hnreau  to  make  or  cause  to  be  made  snrh  a  (change  as 
will  bf^st  secure  to  him  the  proper  enjoyment  of  the  (iovernment's  bounty. 

T\w  special  examination  having  been  made,  you  have  by  your  letter 
of  the  22d  instant  referred  the  papers  back,  calling  attention  to  the 
evidence  obt^iined  by  the  special  examiner,  which  you  say  tends  to 
show  that  he  may  be  competent  to  handle  his  pension  money,  but  that 
we  are  met  by  a  decree  of  a  court  of  comi>etent  Jurisdiction  declaring 
him  incompetent. 

You  say  that — 

from  a  legal  standpoint  I  do  not  think  or  believe  any  payment  can  be  made  to  this 
]>(-ii5«ioner  direct  until  the  guardian  has  been  properly  removed  and  the  pensioner 
declared  a  person  romi>etent  within  the  eyes  of  the  law. 

You  ask  for  my  careful  consideration  of  the  doctrine  as  l:iid  down  in 
the  departmental  decision  of  .January  10,  1897,  an<l  say: 

Tpou  this  line  your  attention  is  called  to  the  legislation  of  Congress  relative  to 
the  em1>ezz]ement  of  pension  moneys  by  the  curatui*;  committee,  or  guardian  of  any 
peuaioner.  In  passing  this  legislation  Congress  certainly  recognized  these  appoint- 
nients  as  valid  and  regular  and  provided  a  penal  statute  to  meet  such  dereliction  of 
duty  imposed  upon  snch  gnardians  by  the  proper  courts,  and  I  am  seriously  inclined 
to  doubt  the  jurisdiction  of  this  othce  to  ignore  the  riglits  of  a  properly  a])pointed 
ji^nardian  over  an  incompetent  person  and  make  payment  directly  to  the  party  who 
ban  been  declared  incompetent.  I  do  n(»t  think  such  a  payment  would  be  legal  or 
lawful,  and  I  request  that  due  consideration  be  given  this  phase  of  the  case. 

I  have  carefully  considered  both  the  evidence  submitted  and  the  legal 
proposition  involved.  The  latter  raises  the  question  of  the  jurisdiction 
of  the  United  States  over  the  payment  of  pension  to  all  i)en8ioners, 
necessarily  including  such  as  are,  or  are  alleged  to  be,  under  legal  dis- 
ability. As  this  phase  of  the  ciuestion  is  one  of  paramount  importance, 
it  will  be  ccmsidered  first  in  order. 

In  the  case  of  Edward  F.  Waite,  United  States  district  court  in  and 
for  the  northern  district  of  Iowa,  general  division,  June  term,  1S97, 
hearing  on  writ  of  habeas  corpus,  Judge  Shiras  said: 

The  Government  of  the  United  States  has  created  the  ])ensi<m  system  now  in  force, 
and  the  whole  thereof,  in  substance  and  in  form  of  procedure,  is  without  the  plane 
of  State  control. 

He  further  held  that— 

in  the  operations  of  the  Government  of  the  United  States,  in  connection  with  the 
Pension  system,  the  laws  of  the  Unit«<l  States  are  not  only  paramount  and  supreme, 
hnt  touching  the  subject-matter  the  jurisdiction  of  the  United  States  is  exclusive, 
audthe  matter  wholly  within  Federal  control. 
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Attorney-General  Brewster,  in  an  opinion  dateil  April  28,1882  (IT 
Op.,  339),  said: 

Section  471  of  the  Revised  Statutes  desiguates  the  Commissioner  of  Pensions  a^ 
the  officer  provided  b^  law  whose  special  duty  it  is,  under  the  direction  of  the  ^c- 
retary  of  the  Interior,  to  administer  and  carry  into  execution  these  [pension]  laws. 

Section  4766,  R.  S.,  as  amended  by  the  act  of  Congress  approved 
Angust  8, 1882,  provides  that— 

hereafter  uo  peusion  shall  be  paid  to  any  person  other  than  the  pensioner  entitled 
thereto,  nor  otherwise  than  according  to  the  provisions  of  this  title;  "^  *  ^  i>nt 
the  payment  to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guar- 
dians of  such  persons. 

I  understand  from  your  letter  that  you  regard  this  statut^j  as  iniinda- 
tory  in  its  provisions,  in  so  far  as  it  relates  to  payment  to  guardians  on 
account  of  persons  under  legal  disability. 

I  do  not  so  understand  it.  The  words  used  "may  be  made"  are  per- 
missive in  character. 

On  May  10, 1895,  Attorney-General  Olney,  in  an  opinion  (21  Op.,  169), 
said: 

It  has  be(*u  so  often  decided  as  to  have  become  an  axiom  that  in  public  statut-es 
words  only  directory,  permissory,  or  enabling  may  have  a  compulsory  force,  where 
the  thing  to  be  done  is  for  the  public  benefit,  or  in  advancement  of  public  justice. 

The  general  rule  is  that  permissive  words  in  a  statute  are  peremptory  when  usinl 
to  clothe  a  public  officer  with  power  to  do  an  act  which  concerns  the  public  interest. 

The  subject  of  i)ensions  is  a  special  matter,  resting  wholly  in  the  girt 
of  the  nation,  upon  its  ow  n  terms.  It  is  a  subject  which  is  confined  to 
certain  specified  beneficiaries,  either  as  individuals  or  as  a  class,  aud 
therefore  can  not  be  said  to  concern  the  imblic  interest. 

Under  the  rule  stated,  therefore,  there  is  no  warrant  to  make  a  pay- 
ment to  guardians  a  mandatory  i)rovi8ion  of  the  law  cited,  nor  do  I 
regard  the  words  employed,  '*  may  be  made,-'  etc.,  as  otherwise  thau 
directory,  and  within  the  discretion  of  the  Commissioner  of  Pensions 
to  use  or  pass  by,  as  he  may  determine  that  the  interest  of  the  pen- 
sioner demands. 

The  law  declares  that  the  pension  allowed  "  shall  inure  wholly  to  the 
benefit  of  the  pensioner."  (Section  4747,  E.  S.)  The  Commissioner  of 
Pensions,  as  tlie  officer  legally  designated  to  carry  into  effect  the  pen- 
sion laws,  is  the  person  who  is  to  sec  to  it  that  the  law  shall  be  carried 
into  effect  and  that  the  peusion  shall  inure  wholly  to  the  benefit  of  the 
pensioner.  If  there  could  be  any  doubt  as  to  tlie  proper  construction 
of  the  effect  of  the  act  of  August  8,  1882,  that  doubt  is  effectually 
removed  by  the  language  of  the  act  itself,  which  declares  in  express 
terms,  after  making  provision  for  the  permissive  payment  to  guardians 
referred  to,  as  follows,  viz : 

And  payment-s  in  person  shall  be  made  to  the  pensioner,  iu  cash,  by  the  pension 
agent,  whenever  in  the  discretion  of  the  CouimisHionor  of  Pensions  such  personal 
payment  shall  by  him  bo  deemed  necessary  or  proper  to  secure  to  the  pensioner  his 
bts. 
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The  mere  fact  that  a  guardian  or  committee  has  been  appointed  under 
a  proceeding  in  a  State  court  does  not  of  itself  confer  any  authority 
upou  such  guardian  to  receive  payment  of  the  pension  of  his  ward. 

It  was  said  by  Secretary  Vilas  (2  P.  D.,  94): 

The  decree  of  the  court  estahlishiuj^  the  legal  diHability  of  the  ])eu8ioner  and 
ap]K)iiiting  a  conservator  of  his  person  and  property  in  no  manner  assumes  to  direct 
the  disposal  of  his  ^tension  nor  to  seize  to  his  own  <leprivation.  No  State  court  jms- 
»ei«8es  the  power.  It  is  by  virtue  of  the  stature  of  the  United  States  only  that  when 
the  condition  of  legal  disability  is  established  and  a  guardian  appointed  by  the 
State  court  the  pension  may  be  paid  to  such  guardian.  The  statute  aftbnls  war- 
ranty and,  unless  in  a  particular  case  there  be  suf)lcieut  reason  for  other  action, 
imposes  the  general  duty  to  make  avail  of  tlie  benevolent  guardianship  of  the  State 
courts  over  all  pensioners  nnder  legal  disabilities  to  secure  to  their  best  use  the 
provision  of  the  Government  for  their  benefit. 

In  Hairs  Case  (98  U.  S.,34;5)  the  Supreme  Court  of  the  Tnited  States 
said: 

The  word  *' guardian,"  as  used  in  the  acts  of  Congress,  is  merely  tlie  designation 
of  the  person  to  whom  the  money  granted  may  be  paid  for  tlie  use  and  lienetitof  the 
pensioner. 

He  receives  the  iiension  payment  not  by  virtue  of  any  authority  con- 
ferred by  the  State  court  to  do  so,  but  solely  by  virtue  of  the  Federal 
law,  which  x)ermits  the  Commissioner  of  Pensions  to  authorize  payment 
over  to  him  of  the  funds  of  a  pensioner  under  legal  disability,  if 
thereby  the  use  and  benefit  be  better  secured  to  the  pensioner;  and  if 
the  Commissioner  of  Pensions  should  determine  in  the  exercise  of 
his  powers  that  the  pension  did  not  inure  to  the  benetit  of  the  pen- 
sioner when  paid  through  a  /guardian  appointed  under  the  authority  of 
the  State  law  it  would  be  his  right  and,  in  my  opinion,  his  duty  to 
refuse  payment  to  such  guardian,  and  even  to  direct  a  personal  pay- 
ment to  the  pensioner  himself  whenever  he  deemed  it  necessary  or 
proper  '*  to  secure  to  the  pensioner  his  rights." 

You  refer  to  the  Federal  statutes  relative  to  embezzlement  of  i)ension 
money  by  fiduciaries,  and  say  that — 

Congress  certainly  recognized  these  appointments  as  valid  and  regular,  and  pro- 
vided a  penal  statute  to  meet  any  dereliction  of  duty  imposed  upon  such  guardians 
by  the  proper  courts. 

You  add  that  you  are — 

seriously  inclined  to  doubt  tbe  jurisdiction  of  this  othee  to  ignore  the  rigbts  of  a 
properly  appointed  guardian  over  an  incompetent  person. 

By  this  I  understand  you  to  mean  that  when  a  probate  court  or 
other  appropriate  tribunal  has  passed  upon  the  question  of  tlie  legal 
disability  of  a  citizen  of  the  State,  by  virtue  of  Avhose  law  such  court 
acts,  and  has  appointed  a  guardian  for  such  citizen,  the  Government  of 
the  United  States  is  bound  thereby,  and  must  make  payment  to  such 
fiduciary. 

But  the  State  can  only  exercise  authority  over  i)erson8  and  things 
falling  within  its  own  jurisdiction.    The  subject  of  pensions  is  exclu- 
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sively  one  of  Federal  jurisdiction,  nor  can  any  State  pass  laws  or 
authorize  courts  to  regulate  any  jiroceeding  havinj?  reference  to  the 
allowance  or  piiynient  of  pensions;  for,  beings  without  authority  itself 
in  the  premises,  it  is  powerless  to  bestow  u])on  its  liduciary  or  agent 
any  power  not  possessed  by  itself. 
In  Hall-s  Case,  supra,  the  Supreme  Court  said : 

The  United  States,  as  the  donors  of  the  pensions,  may,  through  the  lejjislative 
department  of  the  Uovenuaent,  annex  snch  conditions  to  the  donation  as  they  8«*<« 
fit,  to  insnre  its  transmission  unimpaired  to  the  henefifiary.  The  guardian,  no  mor? 
than  the  agent  or  attorney  of  the  pi-nsioner,  is  obliged  by  the  laws  of  Congress  U* 
receive  the  fund ;  but  if  ho  does,  he  must  accept  it  subject  to  the  annexed  conditionti. 

The  punishment  for  embezzlement  of  pension  is  not  by  virtue  of  a 
State  law,  for  the  State  can  exercise  no  jurisdiction  over  the  subject- 
matter  but  by  virtue  of  a  Federal  law.  It  punishes  him,  not  because 
he  has  violated  the  trust  of  the  court  which  appointed  him,  but 
because  he  has  embezzled  pension  money  placed  in  his  hands  for  the 
use  and  benefit  of  a  pensioner.  Practically  the  same  <iuestiou  wa.*^ 
raised  in  Hall's  Case  (supra),  which  was  also  an  Ohio  case.  In  that 
case  the  circuit  court  judges  for  the  southern  district  of  Ohio  certified 
the  questions  in  issue  to  the  Supreme  Court  of  the  United  States,  viz, 
whether  the  circuit  court  has  jurisdiction  over  the  offense  (embezzle- 
ment) or  any  power  to  punish  the  defendant  for  an  appropriation  of 
the  mimey  after  its  legal  payment  to  him  as  guardian  (it  appearing 
that  the  defendant  is  the  legal  guardian  of  his  ward  under  the  laws  of 
the  State,  etc.),  and  whether  the  defendant,  if  he  did  embezzle  the 
money,  is  liable  to  indictment  for  the  offense  under  the  act  of  Congress 
or  only  under  the  State  law. 

The  Supreme  Court  held  that  the  elements  of  the  offense  defined  by 
the  act  of  Congress  consist  of  the  wrongful  acts  of  the  individual 
named  in  the  indictment,  wholly  irrespective  of  the  duties  devolved 
upon  him  by  the  State  law,  and  that  the  jurisdiction  is  in  the  courts  of 
the  United  States  to  try  and  to  punish  the  offense. 

It  was  said  in  Waite's  Case,  supra,  that  the  point  is — 

whether  the  Government  of  the  United  States  has  not  the  right  to  assert  that  it« 
operations  within  the  Jurisdiction  conferred  by  the  Constitution,  and  wherein  it  is 
supreme  and  i>aramount,  can  not  be  interfered  with  under  the  laws  of  a  State.  *  *  ' 
The  legislation  of  the  State  may  be  unfriendly.  It  may  deny  the  authority  con- 
ferred by  the  laws  of  the  National  Government.  The  State  court  may  administer 
not  only  the  laws  of  the  State  but  eijually  Federal  laws  in  such  a  manner  as  to 
paralyze  the  operations  of  the  Government.  *-  *  *  While  it  (United  States)  ii 
limited  in  the  number  of  its  powers,  so  far  as  its  sovereignty  extends  it  is  8U]>reme. 
No  State  government  can  exclude  it  from  the  exercise  of  any  authority  conferred 
upon  it  by  the  Constitution,     *  '■"    or  withhold  from  it  for  a  moment  the  cog- 

nizance of  any  subject  which  that  instrument  has  committed  to  it. 

Referring  inter  alia  to  the  subject  of  pensions,  the  court  added: 

These  matters  are  outside  the  plane  of  State  control  and  jurisdiction,  and  therefore 
the  general  statutes  of  the  State  can  not  by  judicial  interpretation  be  made  appli- 
cable thereto. 
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As  the  United  States  are  the  donors  of  the  pensions,  the  Federal  Gov- 
ernment alone  has  jurisdiction  over  the  subject-tnatter;  and  since  it  has 
enacted  certain  laws  making  up  a  pension  system  and  regulating  and 
controlling  all  matters  incident  to  the  subject  matter,  its  jurisdiction  is 
absolute  and  exclusive. 

These  laws  provide  that  the  pension  shall  inure  wholly  to  the  benefit 
of  the  pensioner.  They  permit  the  payment  of  i>ension  on  account  of 
persons  under  legal  disability  to  the  guardians  of  such  |)ensioners; 
but  they  do  not,  in  my  opinion,  reiiuire  it.  Rather,  these  laws  require 
their  administrator,  the  Commissioner  of  l^ensions,  to  enforce  them  so 
that  they  shall  inure  to  the  pensioner's  benefit,  and  authorize  him,  in 
his  discretion,  to  direct  a  i>ersonal  payment  to  the  i)en8ioner  whenever 
it  is  deemed  necessary  and  proper  to  secure  to  the  pensioner  his  rights. 
And  this  is  a  wise  provision;  because,  but  for  it,  if  the  Government 
were  compelled  to  make  the  pension  payable  to  the  pensioner  through 
his  guardian,  it  would  be  possible,  through  the  machinery  of  the  State 
courts,  to  secure  the  ap[)ointments  of  agents  in  whose  hands  the  rights 
of  the  i>ensioner  could  be  made  to  suiter  diminution  or  absolute  loss. 

A  dishonest  or  unsuitable  i>erson  could  not  be  ignored  by  the  United 
States  if  the  appointing  power  should  refuse  to  remove  him,  and  thus 
would  the  Federal  laws  respecting  pensions  be  paralyzed  and  utterly 
defeated.  It  is  well  to  punish  the  person  who  embezzles  the  pension 
money;  but  if  this  were  all  the  power  i>osses8ed  by  the  Federal  Gov- 
ernment, Congress  might  in  vain  enact  laws  to  cause  the  pension  to 
inure  to  the  benefit  of  the  pensioner. 

1  am,  therefore,  of  opinion  that  the  only  thing  to  be  c(msidered  in 
such  a  case  is  the  benefit  of  the  pensioner.  Further,  that  the  Govern- 
ment may  make  avail  of  a  guardian  appointed  by  a  State  court  to  con- 
vey to  a  pensioner  under  legal  disabilities  the  use  and  benefit  of  the 
pension  allowed  in  his  behalf,  and  to  refuse  the  aid  of  such  guardian 
when  he  ceases  to  transmit  unimpaired  tt)  the  pensioner  the  benefits 
conferred  upon  him  by  the  pension  laws,  even  directing  i>ersonal  iniy- 
nient  to  such  i>ensioner,  when  it  is  necessary  so  to  do,  to  secure  to  him 
bis  rights. 

Coining  down  to  the  facts  in  this  case,  it  appears  by  the  evidence 
obtained  by  the  special  examiner  that  the  jiensioner  is  qualified  to 
receive  and  disburse  his  funds  and  manage  his  estitte  without  the  aid 
or  assistance  of  a  guardian.  That,  however,  is  a  question  within  the 
jurisdictional  power  of  the  Trumbull  County,  Ohio,  probate  court  to 
consider. 

1  see  no  reason  to  doubt  that,  if  the  evidence  now  in  the  possession  of 
tlie  Pension  Bureau  were  made  available  for  the  use  of  the  next  friend 
ot  the  pensioner,  or  other  person  authorized  to  ask  for  his  release  frcmi 
guardianship,  the  present  probate  judge  for  that  county  would  make 
such  an  order. 
It  is  not  sufficiently  clear  from  the  evidence  presented,  nor  is  it 
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charged,  that  the  guardian  deprives  the  pensioner  of  the  Ml  use  and 
benefit  of  his  pension.  In  such  case,  I  am  of  opinion  that,  until  there 
is  evidence  to  warrant  you  in  believing  the  pensioner  is  deprived  of  his 
rights  under  the  pension  laws,  no  sufficient  reason  is  shown  to  justify 
you  in  refusing  payment  to  the  guardian,  through  whom,  so  far  as 
appears  by  the  evidence  before  me,  the  pensioner  appears  to  be  receiv- 
ing the  pecuniary  benefit  of  the  pension  laws  in  his  behalf. 

It  is  for  the  pensioner  and  his  friends  to  move  for  a  release  from  guar 
dianship ;  and,  while  it  would  be  proper  to  furnish  the  evidence  in  the 
case  in  aid  of  such  a  proceeding,  if  requested  so  to  do  by  the  party 
in  interest,  it  is  not  for  the  Government,  in  the  present  state  of  the  case. 
to  take  the  initiative  in  such  a  proceeding. 

When  it  shall  be  known  that  the  pensioner's  right  to  have  the  pen 
sion  inure  wholly  to  his  benefit  is  being- abridged  or  forfeited  by  the 
malfeasance  of  the  guardian,  and  that  the  appointing  court  will  Dot 
administer  relief,  then,  in  my  judgment,  you  would  be  legally  author- 
ized to  refuse  ])ayment  to  the  guardian  and,  if  need  be,  to  pay  the  pen- 
sioner himself. 

ADULTEROUS  C:OIIABITATIOX-FORFErrUIlE. 

Ann  Fagin  (widow). 

The  adulterous  cohabitatiou  of  a  widow  8ub80(]uent  to  the  passage  of  the  act  of 
August  7,  1882,  works  a  forfeiture  of  her  pension,  or  right  to  a  pension  iimler 
the  act  of  June  27, 1890. 

AssisUiitt    Secretary  Webster  Davis   to   the  Coinmissimier  of  Pensions, 

July  7, 1897. 

Claimant,  as  the  widow  of  Christopher  Fagin,  Company  C,  Seventh 
Oliio  Cavalry,  on  May  5, 1897,  appealed  from  the  action  of  your  Bureau 
of  March  31,  1897,  dropping  her  name  from  the  rolls  as  a  pensioner 
under  the  act  of  July  27, 1890,  Certificate  No.  278008,  on  the  ground 
that  she  is  shown  to  have  forfeited  her  pension  under  the  act  of  June 
27,  1890,  by  open  and  notorious  adulterous  cohabitation  since  tlie 
death  of  her  husband,  with  one  Thomas  McCue,  since  August  7, 1882. 

The  contention  of  claimant  is,  in  brief,  that  to  justify  the  action 
appealed  from  she  must  be  shown  to  be  guilty  of  adulterous  cohabita^ 
tion  since  June  27, 1890,  in  order  to  defeat  her  pension  under  the  net 
of  that  date;  that  if  any  violation  of  the  act  of  August  7, 1882,  occurred 
it  must  have  been  between  that  date  and  March  17,  1884,  as  that  was 
the  date  of  the  death  of  the  person  with  whom  she  was  charged  witli 
cohabiting;  that  all  the  facts  were  before  the  liureau  when  she  was 
pensioned  under  the  act  of  June  27,  1890,  and  to  reverse  the  decision 
of  a  predecessor  is  contrary  to  the  well  settled  practice  of  the  Bureau; 
that  the  law  of  August  7, 1882,  has  no  application  to  the  act  of  June  27? 
ISOO;  that  'H)pen  and  notorious  adulterous  cohabitation"  was  not  shown 
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prior  to  June  27, 1890,  within  the  meaning  of  the  act  of  June  27, 1890, 
and  that  the  act  of  August  7,  1882,  only  ai)plies  to  a  widow  who  is  a 
pensioner,  and,  lastly,  that  under  a  liberal  administration  of  the  pension 
laws  soldiers'  widows  should  not  be  the  victims  of  discriminating 
rulings. 

In  8ui>port  of  the  contention  that  in  order  to  bring  the  case  within 
the  letter  of  the  act  of  August  7, 1882,  the  widow  must  have  been  a  pen- 
sioner claimant  cites  the  cases  of  Susan  Larimer  (3  P.  D.,  235),  Sarah 
E.  West  (Ibid.,  115),  Louisa  H.  Pratt  (5  P.  D.,  93),  and  Matilda  Payne 
(Ibid.,  161). 

It  was  held,  however,  in  the  ease  of  Sarah  J.  Grooms  (7  P.  D.,  207): 

1.  The  open,  notorious,  andadulteronscohabitationof  a  widow  who  is  a  pensioner, 
or  an  applicant  for  a  pension  on  account  of  the  service  and  death  of  her  husband, 
ysiU  work  a  forfeiture  of  her  pension  or  her  right  to  a  pension ;  and  such  cohabitation 
may  be  proved  by  her  conduct  in  habitually,  openly,  and  notoriously  consorting 
with  one  or  more  persons  of  the  opposite  sex,  under  circumstances  which  would  lead 
the  guarded  discretion  of  a  reasonable  and  just  man  to  infer  from  such  relation,  as  a 
necessary  conclusion,  that  it  was  illicit. 

2.  The  decisions  in  the  cases  of  Sarah  E.  West  (3  P.  D.,  115),  Caroline  Knappen- 
berger  (3  P.l).,  263),  Sophia  Lingers  (4  P.  D.,  287).  Cynthia  Evans  (5  P.D.,  188), 
and  all  other  decisions,  modified  and  overruled,  in  so  far  as  they  are  in  cimtlict  with 
the  above  holding. 

So  also  in  the  case  of  Ellen  J.  Pipes  (7  P.  I).,  489)  it  was  held: 

The  act  of  August  7,  1882,  operates  as  a  b;ir  to  pension  from  the  commencement  of 
adulterous  cohabitation.  If,  therefore,  said  condition  existed  after  the  passage  of 
said  act,  and  even  prior  to  the  date  of  filing  the  declaration,  it  is  obvious  the  right 
to  pension  does  not  exist.  It  matters  not  that  said  adulterous  cohabitation  had 
ceased  at  the  date  of  tiling  the  declaration;  the  fact  that  it  existed  after  August  7, 
1882,  as  in  this  case,  is  a  forfeiture  of  all  pensionable  rights. 

The  law  makes  no  provision  for  reHtoring  the  pensionable  right  when  such  unlaw- 
fnl  relations  cease,  and  the  inhibition  continued  in  said  act  applies  with  equal  force 
to  applicants  and  pensioners,  whether  under  the  act  of  June  27,  1890,  or  under  prior 
laws.     (Citing  the  case  of  Sarah  Jane  Ilouser,  6  P.,  281.) 

As  to  the  doctrine  of  res  adjudicata  and  stare  decisis  implied  in  the 
contention  that  the  decisions  of  a  predecessor  can  not  be  reversed,  it  was 
held  in  the  case  of  Mary  E.  Eastridge  (8  P.  D.,  5)  that — 

Neither  the  doctrine  of  res  adjudicata  nor  stare  decisis  is  strictly  applicable  to 
pension  cases,  and  when  adopted  by  the  Department  simply  becomes  a  rule  which 
each  administration  prescribes  for  itself  as  a  matter  of  policy  or  convenience,  and 
may  be  waived,  suspended,  or  ignored,  as  justice,  policy,  or  convenience  reciuires. 

So  in  the  case  of  Jackson  Martin  (7  P.  D.,  265),  the  I)e))artment  held 
that  cases  long  since  adjudicated  by  former  administrations  should  not 
be  reopened,  reconsidered,  or  read  indicated  except    *     *     * 

when  on  presentation  of  new  and  material  evidence  it  is  indubitably  shown  that 
through  mistake  the  pension  was  in  whole  or  in  part  illegally  reduced  or  granted, 

III  the  case  under  consideration  a  special  examination  lield  in  Decem- 
ber, 1886,  disclosed  the  fact  that  after  soldier's  death,  August  2, 1880, 
o)ie  Thomas  McCue,  a  policeman,  who  had  recently  lost  his  wife,  boarded 
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with  claimant  until  a  short  time  before  sent  to  hospital,  where  he  died, 
as  testitied  by  claimant  in  March,  1883,  but  as  now  alleged  on  appeal 
the  date  of  his  death  is  fixed  as  March  17, 1884 ;  that  many  of  clainiauf  s 
witnesses  and  neighbors  testified  that  their  relations  were  reputed  to 
be  adulterous. 

The  city  police  surgeon  of  Cincinnati,  Ohio,  testified  that  while  act 
ing  as  such  surgeon  one  Tom  McFIugh  kept  reporting  himself  as  sick, 
and  that  he  investigated  the  case  by  going  to  where  he  was  stoppiug 
with  a  woman,  and  said  to  be  living  in  adultery  with  her.  He  found 
from  her  statements  and  others  that  the  sole  cause  of  his  sickness  wa.< 
alcoholism,  and  he  (witness)  so  reported  to  the  chief  of  police  and 
mayor,  and  Mcilugh  was  discharged  in  the  summer  of  1881 .  Ue  further 
testified  that  the  woman,  whose  name  he  believed  was  Ann  Fagin, 
informed  him  of  her  improper  relations  with  said  policeman. 

Claimant,  who  on  this  examinatiim  denied  before  the  special  examiner 
any  improper  relations  with  said  policeman,  testified  before  a  si)eeial 
examiner  January  5,  1897,  as  follows: 

I  admit  that  occasionally  I  was  on  terins  of  carnal  intimacy  with  Thomas  McHngh 
(sic),  but  with  no  other  jierson  since  the  death  of  Fa^^^in.  McHugh  died  many  year> 
ago  in  Hctts  Street  Hospital. 

While  the  evidence  is  not  clear  when  claimant's  illicit  relations  with 
McCue  or  McHugh  ceased,  it  is  shown  to  have  existed  from  shortly 
after  soldier's  death,  and  to  have  continued  until  1882  or  1883.  There 
is  nothing  to  justify  the  inference  that  it  ceased  prior  to  August  7, 1882. 
On  the  contrary,  a  state  of  illicit  relations  having  been  shown  to  exist 
they  are  presumed  to  continue,  and  the  burden  of  proof  is  upon  the 
guilty  party  to  show  that  they  terminated  at  any  particular  time  prior 
to  the  death  of  one  of  the  parties.  It  is  shown  bj'  the  evidence  that 
claimant  has  not  been  guilty  of  a  violation  of  the  act  of  August  7, 1882, 
subsequent  to  the  passage  of  the  act  of  June  27, 1890,  but  this  fact  does 
not  give  her  a  i)ensionable  status,  which  was  lost  by  violation  of  the 
act  of  August  7, 1882. 

The  action  appealed  from  is  accordingly  afdrmed,  and  the  papers  in 
the  case  are  herewith  returned. 

i^hactice-ukaimi'dk  at1<)x-.u»peal.. 
Leroy  F.  Wood. 

Uudfi-  de])iirti)icut:il  jlcci.sioii  in  the  rase  of  James  Quigg  (8  P.  !>.,  24S),  tlainiaut 
should  first  make  application  to  the  Pension  Bnreau  for  readjndieatiou  inarconl- 
ance  witli  the  jnovisious  i»f  the  act  of  March  6,  189G.  As  such  application  has 
not  been  made,  the  motion  for  reconsideration  is  overruled. 

Affnistant  Secretary    Webster   Davis  to  the  Commissioner  of  Fensionx 

July  7,  1890. 

The  soldier,  Leroy  F.  Wood,  Company  A,  Ninety-tirst  Illinois  Vol 
unteer   Infantry,   was   originally  pensioned   (certificate  No.   130831) 
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November  23, 1873,  under  tbe  general  law  at  $2  per  mouth  from  July 
24,  1875,  for  gunshot  wound  of  left  leg. 

He  filed  declaration  August  7, 1890,  for  pension  under  act  of  June 
27,  1890,  alleging  gunshot  wound  of  left  leg,  rupture^  and  partial  deaf- 
ness of  leit  ear.  This  claim  was  not  adjudicated  when,  on  January  31, 
1S1)3,  he  tiled  an  affidavit  alleging  piles  as  an  additional  disability. 

On  November  19, 1894,  the  claim  was  medically  approved  for  gunshot 
wound  of  left  leg  and  disease  of  rectum  from  January  31, 1893,  at  $6, 
no  other  disability  shown  and  not  ratable  prior  to  January  31, 1893. 
Accordingly  claimant  was  pensioned  November  26, 1894,  under  act  of 
June  27, 1890,  at  $6  from  January  31, 1893,  for  partial  inability  to  earn 
a  support  by  manual  labor. 

Claimant  appealed  January  G,  1890,  from  the  action  dating  com- 
mencement of  the  $6  pension  from  January  31, 1893,  claiming  that 
commencement  should  be  from  August  7,  1890,  date  of  filing  the 
original  declaration.  This  appeal  was  duly  considered  by  the  Depart- 
ment and,  by  opinion  of  date  January  25,  1896,  the  action  of  your 
Bureiiu  was  afiirmed,  it  being  held  that  appellant  was  not  disabled  in 
a  degree  ratable  under  the  act  of  June  27, 1890,  at  the  time  of  filing 
his  first  declaration  thereunder,  and  that  his  pension  was  properly 
made  to  commence  from  the  date  of  filing  his  second  declaration. 

Claimant  entered  a  motion  May  8,  1897,  for  reconsideration  of  the 
departmental  decision  afiirming  the  said  action  of  your  Bureau,  alleging 
that  he  was  ratably  disabled  at  least  to  $6  per  month,  upon  the  evidence 
introduced  in  his  claim,  from  August  7, 1890.  Claimant  cites  the  act  of 
March  6, 1896,  in  support  of  his  contention. 

The  act  of  March  G,  1896,  provides,  inter  alia,  as  follows: 

That  wheuover  a  claim  for  pension  under  tbe  act  of  June  27, 1890,  bus  been  or  shall 
hereafter  be  rejocted,BURpende<l,or  dismissed,  and  a  new  application  shall  have  been 
ur  shall  hereafter  be  tiled,  and  a  pension  has  been  or  shall  hereafter  bo  allowed  in  such 
claim,  such  ]>ension  shall  date  from  the  time  of  filing  the  firHt  application,  provided 
the  evidence  in  the  case  shall  show  a  pensionable  disability  to  have  exiHted  or  to 
exist  at  the  time  of  filing  such  first  application,  anything  in  any  law  or  ruling  of 
the  Department  to  the  contrary  notwithstanding. 

In  the  case  of  James  Quigg  (8  P.  D.,  248),  in  a  communication 
addressed  to  the  Commissioner  of  Pensions,  of  djite  August  29, 1896,  my 
immediate  predecessor,  Assistant  Secretary  Reynolds,  held  as  follows: 

Where  claimant  relies  upon  an  act  of  Congress  passed  subsequent  to  the  action 
of  your  Bureau,  and  the  decision  of  this  Department  approving  said  action,  to  secure 
a  reversal  of  said  action,  he  should  first  make  an  application  to  your  Hureau,  and  a 
Hecouil  appeal  in  absence  of  such  application  can  not  be  entertained. 

While  the  case  at  bar  is  a  motion  for  reconsideration  and  not  a  second 
appeal,  I  am  of  opinion  that  the  same  rule  of  practice  should  apply,  and 
that  in  lieu  of  petitioning  the  Department  for  reconsideration  of  its 
previous  iM^tion  because  of  an  act  of  Congress  passed  subsequent  to  the 
action  of  your  Bureau  and  the  decision  of  the  Department  approving 
the  same,  the  claimant  should  first  make  application  to  your  Bureau 
P.  D. — VOL.  9 5 
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for  readjudication  in  accordance  with  the  provisions  of  the  said  act  of 
Congress  api>rove(l  March  0, 1896,  passed  sabsequent  to  the  action  of 
your  Bareau  and  tlie  decision  of  this  Department  approving  the  same. 

By  tliis  pi'actice  your  Bureau  will  be  afforded  the  opportunity  of 
passing  upon  a  question  of  law  not  previously  arising  or  considered  in 
the  case,  and  the  right  of  claimant  to  appeal  to  the  Department  from 
whatever  action  may  be  taken  thereon  by  your  Bureau  is  meantime 
preserveil. 

Inasmuch  as  such  application  to  your  Bureau  has  not  been  made  by 
claimant,  the  motion  for  reconsideration  must  be  and  is  accordingly 
overruled.  You  will  please  direct  that  the  claimant  be  duly  advised  of 
the  reasons  for  overruling  his  motion. 


UEIlATIX<i-S(IIKI>ri.K  OF   KATES. 

Ubnky  Crittenden. 

Tho  fact  that  the  peusioncr  did  not  receive  iis  high  a  rate  of  pension  for  slight  deaf- 
iioHS  of  both  earn  as  others  liavo  rereivcd  for  the  same  diHability  during  tbesaiiie 
period  (the  schedule  of  rates  for  partial  deafness  having  been  niodilied  prior  tu 
the  adjudication  of  his  claim)  is  not  good  groand  for  rcrating,  the  inequality 
complained  of  resulting,  not  from  any  violation  of  law,  but  from  a  diflerencc  o' 
judgment  between  two  administrative  officers,  each  of  whom  acted  within  the 
scope  of  his  legal  authority. 

AsHistant  Secretary    Webster  Davin  to  the  CommtHsioner  of  Pensiona, 

July  7 J  1897. 

The  motion  flled  June  5, 1897,  by  Smith  and  Talley,  attorneys,  for 
reconsideration  of  the  decision  rendered  December  14, 1896,  by  Assist- 
ant Secretary  Keynolds,  atlirining  the  action  of  your  Bureau  in  the  case 
of  Henry  Crittenden,  pensioner  under  certificate  No.  574087,  is  hereb}' 
overruled. 

A  certificate  was  issued  to  said  pensioner  November  1, 1895,  for  pen- 
sion under  the  general  law  on  account  of  slight  deafness  of  both  ears, 
at  the  rate  of  $6  per  month,  commencing  March  2G,  1890,  and  ending 
July  l.l,  1890,  from  which  date  he  had  been  previously  pensioned  at 
$12  per  month,  under  the  act  of  Jjijne  27, 1890.  The  contention  of  the 
attorneys  is  that  as  $15  per  month  was  the  established  rate  for  slight 
deafness  of  both  ears  prior  to  December  4, 1891,  it  was  error  to  alIo\v 
this  i)ensioner  only  $6  per  month  during  the  period  covered  by  his  cer- 
tificate. They  claim  that  in  affirming  that  action  the  late  Assistant 
Secretary  **  overlooked  the  law.-' 

The  only  law  now  in  force  governing  the  matter  of  rates  for  deafness 
is  the  act  of  August  27,  1888,  which  fixed  the  rate  for  total  deafness  at 
830  per  month,  and  authorized  the  allowance  of— 

such  proportion  thereof  in  cases  of  partial  deafness  as  the  Secretary  of  the  Interior 
may  drrni  «»qnitahle;  the  amount  paid  to  be  determined  hy  the  degree  of  di8ability 
existing  in  each  ca.se. 
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Under  the  provisions  of  that  act  a  schedule  of  rates  was  arranged 
for  the  various  degrees  of  partial  deafness,  in  which  the  rate  for  slight 
deafness  of  both  ears  was  fixed  at  $15  per  month.  That  schedule  con- 
tinued in  force  until  December  4, 1891,  and  was  followed  in  all  cases  of 
[partial  deafness  adjudicated  prior  to  that  date.  It  being  then  con- 
sidered that  the  rates  affixed  to  certain  degrees  of  partial  deafness 
were  excessive,  inequitable,  and  not  in  accordance  with  the  actual 
degree  of  disability,  a  revision  of  the  schedule  was  made,  with  the 
approval  of  the  then  Secretary  of  the  Interior,  under  which  the  rate 
for  slight  deafness  of  both  ears  was  reduced  to  $G  per  month. 

By  ruling  257  (quoted  in  the  decisioo  of  December  14, 1896),  promul- 
gated by  the  Commissioner  of  Pensions  February  28,  1894,  it  was 
ordered  that  from  and  after  that  date  all  new  and  pending  claims  on 
account  of  deafness  should  be  rated  from  August  27, 1888,  in  accord- 
ance with  the  schedule  of  December  4,  1891. 

It  is  inferred  that  in  claims  adjudicated  prior  to  February  28,  1894, 
the  rating  for  the  period  between  August  27,  1888,  and  December  4, 
1891,  had  been  made  under  the  old  schedule.  As  this  man's  claim  was 
pending  on  February  28, 1894,  and  was  not  allowed  until  November  1, 
1895,  the  rating  (in  accordance  with  ruling  257)  followed  the  schedule 
of  December  4,  1891,  giving  him  $6  per  month.  If  his  claim  had  been 
allowed  prior  to  February  28,  1894,  he  would  have  been  given  $15  per 
month  for  the  same  period.  The  attorneys  contend  that  "  the  Depart- 
ment is  estopped  from  discriminating  against  pensioners  in  the  matter 
of  rating"  in  this  manner. 

The  law  provides  that — 

the  rate  at  whicli  arrears  of  invalid  pensions  shall  be  allowed  and  compnted  *  *  * 
shall  be  graded  accordin^^  to  the  degree  of  the  pensioner's  disability  from  time  to 
time,  and  the  provisions  of  the  pension  laws  in  force  over  the  period  for  whieh  the 
arrearH  shall  be  computed.     (Act  March  3,  1879.) 

It  is  to  be  observed  that  the  act  of  August  27,  1888,  did  not  fix  the 
rate  for  any  degree  of  impaired  hearing  except  total  deafness.  The 
rates  named  for  minor  degrees  of  deafness,  in  the  schedule  adopted 
soon  after  the  passage  of  said  act,  were  not  rates  established  by  law, 
but  existed  only  by  order  of  the  Secretary  of  the  Interior.  The  law 
rer|uired  him  to  allow  such  rates  as  he  might  deem  equitable  and  pro- 
portionate to  the  degree  of  disability.  But,  obviously,  rates  which 
might  be  deemed  equitable  and  proportionate  to  the  degree  of  disa- 
bility by  one  Secretary  might  be  considered  inequitable  and  dispropor- 
tioDate  by  another.  There  is  no  law  which  makes  the  judgment  of  one 
Secretary,  in  a  matter  of  that  kind,  binding  upon  his  successors,  and, 
while  it  is  the  general  practice  not  to  disturb  the  rulings  of  a  previous 
administration  for  light  or  trivial  reasons,  yet,  whenever  a  Secretary  is 
convinced  that  a  former  ruling  is  not  in  accord  with  the  spirit  and 
intent  of  the  law,  it  is  his  right  to  abolish  or  amend  it.  And  he  may 
make  the  new  or  amended  rule  apply  to  all  cases  thereafter  adjudicated. 
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I  find,  therefore,  that  ruling  257,  requiring  that  all  cases  of  partial 
deafness  adjudicated  after  February  2S,  1894,  should  be  rated,  as  Va 
any  period  after  August  27,  1888,  in  accordance  with  the  schedule  of 
December  4,  1891,  was  not  in  violation  of  any  law  but  was  dearlv 
within  the  discretionary  power  of  those  at  that  time  in  authority.  The 
rating  in  the  case  of  this  pensioner  for  the  period  in  question  therefore 
can  not  be  disturbed. 

It  is  not  to  be  denied  that  the  effect  of  said  ruling  was  to  give  some 
applicants  lower  rates  of  pension  than  others  had  received  during  the 
same  x>eriod  for  the  same«degree  of  disability,  but  that  is  not  a  suffi- 
cient reason  for  annulling  the  action.  If  a  pensioner  can  show  that  the 
pension  allowed  him  was  not  in  accordance  with  the  law  he  will  be 
entitled  to  relief,  but  when  the  inequality  complained  of  resulted  simply 
from  a  difference  of  judgment  between  two  administrative  officers,  each 
of  whom  acted  clearly  within  the  scope  of  the  authority  vested  in  him 
by  law,  there  is  no  ground  for  interference. 


1IISAB11.it Y'-llATK- ACT  JUNK  587,  18JK>. 

Francis  Frank. 

A  claimant  who  has  attained  the  age  of  65  years  shall  be  deemed  entitled  to  at 
least  the  minimum  rate  of  pension  unless  the  evidence  discloses  au  unnsual  yi£or 
and  ability  for  the  performance  of  manual  labor  in  one  of  that  age. 

AsHUtant  Secretary   Webster  Davis  to   the  Commissioner  of  Pensions, 

July  7,  1897. 

Koveuiber  2, 1895,  the  appellant  filed  a  new  declaration,  under  the  act 
of  June  27,  1890,  in  which  he  alleged  disability  due  to  rheumatism, 
defective  sight,  enlarged  prostate  gland,  pain  in  back,  kidney  disease, 
and  senility.  In  a  subsequent  declaration  filed  March  14,  189C,  he 
alleged  additional  causes  as  follows :  Chronic  bronchitis,  emphysema  of 
lungs,  atf'ection  of  heart,  liver,  bladder,  and  neurasthenia. 

January  23, 1897,  the  claim  was  rejected  upon  the  ground  that  a 
pensionable  degree  of  disability  was  not  shown.  From  this  action 
appeal  was  entered  April  1, 1897. 

The  claimant  was  examined  by  a  board  of  surgeons  at  New  York 
City,  September  9, 1896.  Tlie  surgeons  report  that  the  claimant  is  well 
nourished  and  looks  healthy ;  pulse  rate,  80;  respiration,  28;  tempera- 
ture, 98^5  height,  6  feet  8  inches;  weight,  182  pounds;  age,  66  yeiirs. 
No  disability  found  due  to  disease  of  lungs,  kidneys,  neurastheiiia. 
Heart  sounds,  area  of  dullness,  and  apex  beat,  normal ;  affection  of  the 
bladder,  frequent  urinations;  specific  gravity,  1.018;  reaction,  aiid; 
examination  shows  no  albumen,  urates,  nor  sugar;  slight  cloud  of 
phosphates;  mild  chronic  cystitis;  rating,  six  eighteenths.  Enlarged 
prostate;  some  enlargement  exists  to  which  cystitis  is  due;  rating, 
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foar-eighteenths.  Kheamatism,  paiu  on  pressure  and  on  motion  in 
both  lower  extremities  from  knee  down;  all  joints  normal  as  to  size 
and  motion;  no  limitation  of  motion;  no  atrophy  of  muscles;  no  con- 
traction of  tendons;  rated^  two-eighteenths.  Defective  eyesight,  right 
oye  reads  Snellen  100  at  15  feet;  left  eye  reads  50  at  15  feet;  rating, 
four-eighteenths.  Pain  in  back.  Pain  on  pressure  and  on  motion  in 
lumbar  muscles;  both  sides;  does  not  hold  spine  erect  when  he  stoops; 
some  lumbago  present;  rating,  two-eighteenths.  Senility ;  arcus  senilis 
present  in  both  eyes. 

Claimant  was  also  medically  examined  July  10, 1895.  !No  additional 
objective  conditions  were  found>  except  as  follows:  Right  knee  limited 
in  motion  one-sixth;  crepitation  in  same;  left  knee  tender  and  stiff; 
rating  for  each,  three-eighteenths.  Rating  for  defective  eyesight,  each 
eye,  three-eighteenths.  Vision  of  right  eye,  twelve  two- hundredths; 
left  eye,  twelve  two-hundredths.  Prostate  gland  enlarged  to  twice  its 
normal  size;  due  to  senility;  no  rating. 

Dr.  William  Hasslock,  in  affidavit  dated  February  15,  1896,  states 
tbat  he  found  the  condition  of  the  soldier's  lungs  is  that  of  cbrouic 
bronchitis  and  beginning  emphysema;  objective  conditions  of  disease 
of  heart;  limitation  of  motion  of  knees,  one- fourth;  that  soldier  suffers 
from  lumbago  and  impaired  eyesight  and  neurasthenia.  In  his  opinion, 
the  claimant  is  impaired  for  the  performance  of  manual  labor  about 
r>iie-half. 

I  am  not  unaware  that  age  as  a  factor  in  the  consideration  of  these 
claims  under  the  act  of  June  27,  1890,  is  somewhat  uncertain  as  a 
means  of  determining  title.  But  it  must  be  remembered  that  all  pen- 
sion statutes,  wherein  age  is  taken  into  consideration,  deal  liberally, 
and  with  justice,  I  think,  with  this  disabling  cause.  In  retirements 
from  the  Army  the  age  of  02  is  fixed  as,  of  itself,  sufficient  reason  for 
considering  the  advance  to  this  age  as  a  warrant  for  cc>ssation  of  the 
active  duties  of  an  officer.  Again,  the  act  of  January  29,  1887,  fixed 
the  same  age  (62)  as  entitling  a  soldier  or  sailor  of  the  Mexican  war  to 
the  rate  of  pension  therein  provided,  independent  of  any  disability. 

In  the  claim  of  Jacob  Rinkel,  decided  by  this  Department,  July  6, 
1895  (8  P.  D.,  30),  it  was  held  that  a  declaration  which  alleged  no  dis- 
abling cause  whatever  save  that  the  supplicant  was  75  years  of  age  or 
over  would  be  held  to  be  a  sufficient  allegation  of  disability,  and  fur- 
ther that  where  disabling  causes  have  been  alleged  which  indicate 
senility  as  the  pathological  factor,  such  a  declaration  would  be  held 
good  without  allegation  or  statement  as  to  age. 

By  order  No.  241  your  Bureau  declared  that  in  cases  in  which  the 
pensioner  has  reached  the  age  of  75,  his  rate  shall  not  be  disturbed 
if  he  is  receiving  the  maximum  (112),  and  if  he  is  not  a  pensioner  he 
shall  receive  the  maximum  for  senility  alone  if  there  are  no  special 
pensionable  disabilities  shown. 

On  the  6th  of  September,  1893,  carrying  out  the  directions  of  this 
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Department  in  the  claim  of  liinkle,  above  cited,  and  extending  your 
order  No.  241,  your  Bureau  issued  order  No,  242,  holding  that  it  ahall  be 
presumed,  in  claims  for  increase  under  the  act  of  June  27,  1890,  that 
claimants  who  have  attained  the  age  of  75  years  are  wholly  disablei] 
for  manual  labor  within  the  meaning  of  this  law  entitling  them  to  the 
maximum  rate  of  $12  per  month. 

Now,  if  age  alone  may  be  settled  upon  as  entitling  a  claimant  to  the 
maximum  rate,  age  as  a  factor  in  connection  with  disabilities,  or  alone, 
may  justly  be  considered  as  entitling  claimant  to  the  minimum  or  inter- 
mediate rates. 

As  hereinbefore  stated  age  alone  is  a  more  or  less  uncertain  basis  for 
determining  title;  some  men  are  senile  at  50  while  others  are  compara- 
tively vigorous  at  a  later  age.  But  it  is  my  desire  to  at  least  approxi- 
mate a  just  and  equitable  rule. 

I  therefore  hold  that  unless  the  evidence  and  medical  examinations 
disclose  an  unusual  vigor  and  activity  for  the  performance  of  manual 
labor  (the  bases  of  title  under  the  statute)  a  claimant  for  pension  under 
the  act  of  June  27, 1890,  who  has  attained  the  age  of  65  years  shall  be 
deemed  entitled  to  at  least  the  minimum  nite  of  pension  provided  by 
tliat  act. 

In  the  case  under  consideration  the  claimant  is  66  years  of  age.  He 
was  found  to  be  sufi'eriug,  at  least  in  a  mild  degree,  from  chronic  eys 
titis,  enlarged  prostate,  rheumatism,  defective  eyesight  (arcns  senilis, 
due  alone  to  effect  of  age),  and  lumbago. 

These  disabilitiesin  connection  with  claimant's  age  clearly  entitle  him 
to  a  rating,  and  I  therefore  reverse  your  action  denying  him  title,  and 
return  the  papers  for  adjudication  in  conformity  with  the  findings 
herein  set  forth. 


AMPl^TATION    AC1'  OF  AlCUST  4,  1880. 

Samuel  Scott. 

The  neamcsB  of  an  ampatation  to  the  shoulder  joint  or  hip  Joint  is  the  onlj  condi- 
tion to  be  considered  in  determining  the  right  to  the  increase  of  pension  to  $45 
per  month  provided  by  the  act  of  August  4,  1886.  It  is  held  that  if  more  than 
one-half  of  the  humerus  or  femur  is  left  the  stump  is  of  sufficient  length  to 
permit  the  use  of  an  artificial  limb. 

Assistant  8ecret<iry   Webster  Davis  to  the  Commissioner  of  Pensions, 

July  9,  1897. 

The  appellant,  Samuel  Scott,  is  in  receipt  of  a  pension  of  $36  per 
month  under  the  act  of  August  4,  188C  (certificate  No.  75453),  on 
account  of  disability  from  the  loss  of  his  left  arm  above  the  elbow. 
On  the  3d  of  September,  1896,  he  tiled  an  application  in  which  he 
claimed  the  pension  provided  by  the  act  of  August  4, 1880,  for  those 
who  have  lost  an  arm  at  the  shoulder  joint  or  so  near  the  joint  as  to  be 
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aiiable  to  wear  au  artificial  arm.  His  claim  was  rejected,  February  26, 
1897.  on  the  ground  that  the  case  was  one  merely  of  the  loss  of  an  arm 
above  the  elbow,  for  which  the  pension  of  $36  per  month  is  provided 
by  the  act  of  August  4, 1886.  From  this  action  an  appeal  was  taken, 
April  19, 1897. 

The  purport  of  the  evidence  bearing  ux)on  the  question  involved  in 
the  appeal  is  as  follows : 

The  examining  surgeon  at  Lafayette,  Ind.,  in  his  certificate  of  August 
11,  1863,  stated  that— 

The  ampntation  was  performed  just  above  the  elbow. 

The  Board  at  Frankfort,  Ind.,  by  whom  pensioner  was  examined  on 
the  28th  of  September,  1893,  stated— 

The  left  arm  is  amputated  9^  inches  below  the  point  of  the  acromion  process. 

The  board  further  stated  that — 

In  our  opinion,  from  the  poorly  cushioned  condition  of  the  stum])  and  atrophied 
condition  of  the  muscles  of  the  arm,  he  could  not  wear  an  artificial  arm.  The  length 
of  the  right  humerus  is  13^  inches.    The  length  of  the  left  is  9^  inches. 

It  was  held  by  this  Department  in  the  decision  of  May  9, 1896,  in 
the  pension  claim  of  William  A.  Till  (8  P.  D.,  159),  that  under  the  act 
of  August  4, 1886,  the  rate  of  $45  per  month  is  allowed  only  for  the 
loss  of  either  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip  joint,  or 
so  near  the  joint  as  to  prevent  the  use  of  an  artificial  limb;  that  no 
other  condition  of  the  stump  should  be  considered  in  determining  title 
under  said  act  except  the  nearness  of  the  amputation  to  the  joint 

It  is  held  that  an  amputation  which  has  left  more  than  half  the  femur 
or  the  humerus  is  not  so  near  the  joint  as  to  prevent  the  use  of  an 
artificial  limb.    (Case  of  John  W.  Curran,  5  P.  D.,  1.) 

The  views  set  forth  in  the  decisions  cited  are  adhered  to  and  the 
decision  of  the  Pension  Office  in  this  case  is  accordingly  affirmed. 


I»UA( TICK- ACT  .JUXE  27,  18!M>-MEI>1('AL   KXAMINATION. 

Charles  A.  Armstrong. 

A  medical  examination  shonld  uot  bo  hold  to  show  the  extent  of  alleged  dii^abilities 
uufler  a  declaration  filed  under  the  act  of  June  27.  1890,  until  claimant  has 
shown  at  least  a  prima  faoie  title  under  said  act. 

Assistant  Secretary   Webster  Davis  to   the  Commissioner  of  Pensions^ 

July  9j  1897. 

On  October  7, 1896,  claimant  filed  bis  declaration  (No.  984155)  under 
the  act  of  June  27, 1890,  said  declaration  reciting  tbat  be  was  enrolled 
October  11,  1862,  in  Company  B,  First  Battalion,  Soutbern  Border 
Brigade,  wbicb  organization  was  disbanded  Marcb  16,  1864.  Claim 
was  rejected  on  October  22,  1896,  on  tbe  ground  tbat  no  service  was 
shown  in  tbe  military  or  naval  service  of  tbe  United  States,  and  an 
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appeal  is  filed  on  May  12, 1897,  alleging  error  in  law,  in  that  claimaut 
was  not  given  a  medical  examination  by  which  his  alleged  disabilities 
might  be  shown. 

'  Section  2  of  the  act  of  Jane  27, 1890,  makes  as  a  first  condition  pre 
cedent  to  title  under  said  section  of  said  act  that  the  claimant  mnst 
have  ^*  served  ninety  days  or  more  in  the  military  or  naval  service  of 
the  United  States." 

Claimant's  name  is  not  fonnd  on  the  records  of  the  War  Department, 
and  the  proof  filed  by  him  shows  him  as  mastered  into  an  organization 
for  State  service  (Iowa),  and  that  said  organization  was  disbanded  by 
act  of  legislature  of  the  State  of  Iowa,  dated  March  6, 18G4. 

It  has  been  the  universal  holding  of  the  Department  since  the  pas- 
sage of  the  act  of  Jane  27, 1890,  and  such  holding  is  made  uecesssry 
by  the  express  terms  of  the  act,  that  one  whose  military  service  was 
rendered  in  a  State  organization  which  was  never  a  part  of  t^he  Federal 
Army,  and  whose  sole  service  was  under  the  authority  of  a  State,  said 
organization  or  ])erson  never  having  acted  under  orders  of  an  officer  of 
the  United  States,  was  not  pensionable.  (Assistant  Secretary  Bey  nolds 
in  Hick's  appeal,  8  P.  D.,  518.) 

Claimant  not  having  shown,  prima  facie,  a  title  under  the  act  of  June 
27,  1890,  it  is  manifest  that  a  medical  examination  would  not  only  be 
useless  and  of  no  benefit  to  claimant,  but  it  would  also  be  an  unwar- 
ranted expenditure  of  public  money  and  time  which  could  subserve  no 
good  purpose. 

I  therefore  hold  that  under  a  declaration  filed  under  the  act  of  June 
27, 1890,  claimant  must  show  at  least  a  prima  facie  title  under  said  act 
before  a  medical  examination  should  be  had  to  show  the  extent  of 
alleged  disabilities. 

The  action  appealed  from  is  affirmed. 


PRACmcrK-RKOPENTXG. 

LuTHEu  Case. 

Ab  a  matter  of  practice  a  claimant  is  entitled  to  file  at  any  time  new  evidence  and 
request  action  thereon  by  the  Commissioner  of  Pensions.  If  said  new  evidence, 
either  considered  separately  or  in  connection  with  previously  filed  evidence, 
establishes  a  prima  facie  case,  the  Commissioner  of  Pensions  will  order  a  new 
medical  examination  as  a  matter  of  course,  and  after  the  report  of  said  exami- 
nation has  been  received  will  take  action  on  all  of  the  evidence.  If  a  request  is 
made  to  the  Commissioner  of  Pensions  for  a  new  medical  examination  without 
the  filing  of  new  evidence,  such  rejection  goes  to  the  sound  discretion  of  that 
official,  who  will,  nevertheless,  take  action  upon  such  request.  In  such  cases  an 
appeal  will  lie  to  the  Secretary  only  from  the  action  taken  by  the  Commissioner 
of  Pensions. 

Assistajit  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions 

July  lOy  1897. 

Claimant,  late  of  Company  A,  Fonrth  United  States  Infantry,  filed 
his  declaration  under  the  act  of  June  27,  1890,  on  June  28, 1892  (No. 
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1129385),  basing  claim  on  rheumatism  and  fever  and  agae.  It  was 
rejected  January  15, 1894,  on  the  ground  of  no  ratable  disability,  and 
an  apx>eal  was  filed  April  21, 1897.  Said  appeal  requests  that  claimant 
be  allowed  to  file  further  evidence  in  his  claim,  and  that  an  order  for 
another  medical  examination  be  issued. 

The  attorney  herein  who  prepared  this  appeal  has  had  a  long  prac- 
tice before  the  Department,  and  ought  to  know  that  the  requests  set 
out  in  the  appeal  are  not  matters  for  me  to  primarily  pass  on.  The 
universal  practice  of  the  Pension  Bureau  has  always  been  to  allow  new 
evidence  to  be  filed  at  any  time,  and  to  consider  and  pass  upon  said 
new  evidence.  If  a  prima  facie  case  is  made,  then  another  medical 
examination  will  be  ordered  by  the  Commissioner  of  Pensions  as  a 
matter  of  course. 

If  a  new  medical  examination  is  desired  without  the  filing  of  new 
evidence,  then  such  a  request  should  be  made  primarily  to  the  Com- 
missioner of  Pensions,  and  it  goes  to  the  sound  discretion  of  that 
official  upon  his  reviewing  the  evidence  already  produced. 

In  view  of  the  fact  that  many  appeals  to  the  Secretary  have  been, 
and  are  being  made  upon  practically  the  same  conditions  and  circum- 
stances as  are  shown  in  the  within  case,  and  in  order  that  the  adjudi- 
cation of  such  claims  may  be  facilitated,  it  may  be  here  stated : 

As  a  matter  of  practice  a  claimant  is  entitled  at  any  time  to  file 
new  evidence  in  a  claim  and  to  request  action  thereon  by  the  Commis- 
sioner of  Pensions.  If  said  new  evidence,  either  considered  separately 
or  in  connection  with  previous  evidence,  establishes  a  prima  facie  case, 
then  the  Commissioner  of  Pensions  will  order  a  new  medical  examina- 
tion as  a  matter  of  course,  and  an  appeal  will  lie  to  the  Secretary  only 
when  the  Commissioner  of  Pensions  has  taken  action  after  considering 
all  the  evidence.  If  a  request  is  made  to  the  Commissioner  of  Pensions 
for  a  new  medical  examination  without  the  filing  of  new  evidence,  then 
an  appeal  will  lie  to  the  Secretary,  after  action  has  been  taken  by  the 
Commissioner  of  Pensions  upon  such  request. 

By  reason  of  the  foregoing  the  appeal  herein  will  not  lie. 

The  within  appeal  is  hereby  dismissed. 


EVTT>EXCTE— SPEC'TALIST. 

William  Harris. 

The  evidence  of  a  specialiBt;  he  being  an  agent  of  the  Government  and  being 
required  by  law  (section  4744,  R.  ^.)  to  make  his  examination  thorough  and 
searching,  will,  when  such  evidence  is  made  the  basis  of  a  holding  by  the  medical 
referee,  be  ordinarily  accepted  as  against  the  evidence  of  claimant's  physicians. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

July  10, 1897. 

On  October  28, 1891,  appellant's  claim  for  increase  was  rejected  nnder 
a  declaration  filed  on  May  1,  1888,  alleging  deafness.    Since  said  rejec 
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tion  additional  testimony  has  been  filed,  and  you  adhere  to  the  former 
rejection.  An  appeal  wan  filed  on  May  15,  1897,  which  alleges  that 
the  evidence  lately  filed  shows  a  pensionable  disability  by  reason  of 
deafness. 

Two  physicians  file  their  affidavits  regarding  deafness,  Dr.  Scott 
stating  that  claimant  is  nnable  to  hear  a  watch  tick  when  pressed 
against  his  left  ear,  while  Dr.  Wilson  states  that  there  is  a  paralytic 
condition  of  the  auditory  nerves.  By  reason  of  said  testimony  a  te^t 
examination  was  ordered,  and  said  examination  was  conducted  by  a 
si)ecialist.  Dr.  Wheelock,  of  Fort  Wayne,  Ind. 

Said  specialist  reports  that  claimant  can  hear  with  his  right  ear  a 
low  whisper  at  6  inches  and  a  moderate  voice  at  G  feet.  lie  hears  a  loud 
whisper  with  left  ear  at  C  inches  and  a  moderate  voice  at  6  feet.  He 
finds  no  evidence  whatever  of  any  pathological  change  or  of  catarrhal 
inflammation. 

The  physicians  whose  testimony  is  produced  by  claimant  are  not 
claimed  to  be  aurists,  and,  as  has  been  the  universal  practice  in  such 
cases,  the  evidence  of  a  specialist,  who  is  an  agent  of  the  (lovernmeut, 
and  is  bound  by  law  to  make  his  examioatioiis  thorough  and  searching, 
and  to  incliule  in  his  report  all  {)hysical  and  rational  signs,  and  to  give 
a  statement  as  to  all  structural  changes  (section  4744,  K.  S.),  will  be 
ordinarily  accepted  when  made  the  basis  of  a  holding  by  the  medical 
referee  as  against  such  evidence  as  is  furnished  by  claimant.  It  may 
be  further  stated  that  the  medical  referee,  on  reviewing  the  evidence, 
holds  in  accordance  with  the  testimony  of  Dr.  Wheelock. 

The  action  appealed  from  is  affirmed. 


I.INE  OF  1>ITTV. 

IlENBY  Miller. 

Claimant,  after  being  relieved  from  gaard  duty,  assistod  a  teamster  in  watering 
mules.  He  was  not  disobeyinjj  orders,  bis  act  was  not  in  violation  of  army  reg- 
ulations, but  was  aiding  a  comrade  in  caring  for  and  protecting  Government 
property,  and  was  doing  sometbing  wbicb  be  not  only  had  a  rigbt  to  do,  but 
said  act  was  commendable,  and  rcsultc^d,  if  bis  allegations  are  trne,  in  bis  being 
tired  upon  by  tbo  enemy  and  injured,  and  he  was  in  line  of  duty. 

Assistant  Secretary   Webster   Darin  to  the  Commissioner  of  Pensions, 

July  10,  1H97. 

Claimant,  late  of  Company  K,  One  hundred  and  first  Ohio  Infantry, 
on  July  31,  1889,  filed  his  declaration  under  the  general  law  (Xo. 
720004),  alleging  injury  to  testicles.  Claim  was  rejected  on  February 
12,  1894,  the  following  words  of  rejection  being  used: 

Approved  for  rejection  for  alleged  injury  to  privates,  u])on  claimant's  own  state- 
ment tbat  the  same  was  incurred  while  in  pursuit  of  pleasure,  and  not  in  line  of 
duty,  as  shown  by  recent  special  examination. 


DECISIONS   RELATING   TO    PENSIONS.  75 

An  appeal  is  filed  on  May  6, 1897^  which  alleges  that  claimant  did 
not  state  to  the  special  examiner  that  his  injury  was  received  while  in 
pursuit  of  pleasure,  but  that  he  told  the  8i)ecial  examiner  his  injury  was 
incurred  by  reason  of  something  done  "  wholly  as  an  act  of  which  he 
considered  a  duty."  The  appeal  is  sworn  to,  and  an  affidavit  to  the 
same  effect  in  on  file  in  the  case. 

The  evidence  discloses  that  claimant  had  just  been  relieved  from 
guard  duty,  when  a  teamster  of  the  command,  an  intimate  friend, 
asked  claimant  to  go  with  him  and  help  to  water  some  mules;  claimant 
at  first  declined  on  the  ground  that  he  had  never  ridden  a  mule,  but 
finally  mounted  one  of  them,  and  the  teamster  another.  They  drove 
them  into  the  water,  when  they  were  fired  ui)on  by  the  enemy,  and 
claimant's  mule  wheeled  and  ran,  entangling  claimant  in  the  harness 
and  injuring  his  testicles.  Claimant  states  that  it  was  not  his  particu- 
lar duty  to  water  the  mules,  but  that  he  was  not  disobeying  orders  in 
going  with  the  teamster. 

I  do  not  find  in  the  evidence  any  admission  by  claimant  that  lie  did 
go  for  pleasure,  and  such  statement  should  not  be  made  in  any  way  a 
basis  for  rejection;  but  the  real  issue  now  before  me  is  wholly  as  to 
whether  or  not  claimant  was  in  line  of  duty  when  he  received  the 
alleged  injury. 

I  find,  ui>on  careftilly  reviewing  the  evidence,  that  the  command  to 
which  claimant  was  attached  was  in  a  section  of  the  country  that  tbey 
had  not  previously  occupied;  that  claimant  came  from  guard  duty  to 
camp  in  the  night,  and  met  the  teamster  of  his  company  in  charge  of 
six  mules  in  search  of  water  for  the  mules,  and  that  it  required  consid- 
erable search  in  a  new  locality  to  find  water;  that  the  teamster 
requested  claimant's  aid,  who,  against  his  own  personal  wishes,  went 
with  and  assisted  him;  that  in  so  doing  he  was  not  in  pursuit  of  his 
own  pleasure,  but  was  actuated  by  a  commendable  motive  toward  his 
comrade,  as  well  as  humanity  in  caring  for  the  mules,  and  in  the  care 
and  preservation  of  Government  property. 

His  act  was  in  no  way  in  violation  of  any  army  regulations  and  he 
was  not  disobeying  orders.  lie  was  oft*  duty,  inside  the  lines,  and 
while  so  situated,  in  pursuit  of  a  lawful  and  commendable  purpose,  he 
alleges  he  was  hurt;  if,  as  a  matter  of  fact,  he  was  actually  hurt  as 
alleged  (which  must  be  hereafter  decided),  his  injury  was  a  direct 
result  of  the  enemy  firing  upon  him.  Such  a  condition  of  facts  is  vastly 
diflPerent  from  those  cases  in  which  injury  is  incurred  while  on  leave, 
away  from  camp,  or  in  pursuit  of  pleasure,  during  which  time  one  is 
wholly  outside  of  and  away  from  his  post  of  duty. 

I  do  not  conceive  the  circumstances  surrounding  the  case  at  bar  to 
be  practically  different  than  if  soldier  had  been  hurt  by  reason  of  the 
enemy  firing  upon  him  while  he  was  oft*  duty  in  his  tent  in  pursuance 
of  any  employment  at  which  he  had  a  right  to  be  employed,  saving 
that  claimant's  case  has  an  additional  advantage,  in  that  it  shows  him 
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as  aiding  a  comrade  in  caring  for  and  protecting  the  property  of  the 
Government. 

I  therefore  hold  that  claimant  was  in  line  of  duty  at  the  time  at 
which  he  alleges  he  was  hurt.  Whether  or  not  he  did  actually  receive 
the  injury  alleged,  under  the  circumstances  alleged,  is  a  question  to  be 
decided  by  the  Commissioner  of  Pensions,  and  to  that  end  the  action 
appealed  from  is  reversed,  and  case  reopened  for  adjudication  ui>on  the 
evidence  now  in  the  case,  or  ux)on  fiirther  evidence  to  be  produced,  if 
such  is  deemed  nec^essary  to  arrive  at  a  just  conclusion. 

The  action  appealed  from  is  reversed. 


1>KPKNI)KNC'F^ACT  OF  .irNK  27,  1800. 

Emma  T.  Wancjklin  (widow). 

When  it  is  proved  that  a  witlow,  by  resison  of  jigc,  or  pormaiiont  and  physical  or 
mental  infirmitieH,  is  incapable  of  exerting  a  reiwonable  eDort  to  add  to  the 
income  of  which  she  is  possessed,  or  the  property  of  which  she  is  possessed, 
reduced  to  an  income,  is  not  sutlicient  to  provide  her  with  the  necessaries  of 
life,  such  widow  is  dependent  within  the  terms  of  the  act  of  June  27,  1890. 

Assiiftant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

July  lOj  1S97. 

On  July  17, 1805,  claimant  file<l  her  widow's  application  under  the  act 
of  June  27, 1890;  evidence  was  filed  showing  her  physical  and  financial 
condition,  and  her  claim  was  rejected  on  January  24, 1897,  on  the  ground 
that  she  was  not  dependent  within  the  meaning  of  the  statute.  An 
appeal  was  filed  on  May  29, 1897,  the  contention  being  that,  under  such 
circumstances  shown  in  this  case,  it  is  proper  to  take  into  r>onsideration, 
ill  passing  upon  the  ([uestion  of  dependency,  the  physical  condition  of 
claimant,  the  question  raised  going  to  the  intent  of  the  words  in  section 
3  of  the  act  of  June  27, 1890,  which  refer  tio  a  "widow  without  other 
means  of  support  than  her  daily  labor." 

The  facts  in  the  present  case  are  as  follows : 

Claimant  was  48  years  of  age  in  1895.  Her  entire  estate  is  repre- 
sented by  $2,000,  which  yields  her  an  annual  income  of  $120.  Testi- 
mony of  two  physicians  shows  claimant  to  have  been,  for  at  least  three 
years,  subject  to  severe  attacks,  which  attacks  are  induced  by  organic 
disease  of  the  heart.  Both  physicians  state  that,  by  reason  of  her  per- 
manent disability,  she  is  unable  to  do  any  manual  or  other  labor. 

The  intent  of  the  act  of  June  27,  1890,  as  relating  to  alleged  dei)end- 
ent  widow's  claims,  was  discussed  by  Assistant  Secretary  Bussey  in 
the  case  of  Jennie  D.  Lewis  (6  P.  D.,  294),  lie  states,  in  considering 
said  appeal,  that  there  were  two  extreme  limits  of  meaning  possible  to 
the  use  of  the  words  which  I  have  quoted,  viz : 

That  if  a  widow  has  any  other  means  of  support  whatever  than  the  proceeds  of 
her  daily  lahor,  she  is  not  entitled;  the  other  is,  that  unless  she  has  adequate  means 
for  lior  comfortable  support,  aside  fmm  the  proceeds  of  her  daily  labor,  she  is 
1)  titled. 
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He  reached  the  conclnsiou  that  ^Hhe  true  interpretation  is  to  be 
foand  between  these  extremes."  This  conclusion  was  adopted,  infer- 
entially,  by  Assistant  Secretary  Beynolds  in  the  appeal  of  Katherine 
Klein  (7  P.  D.,  278).  I  believe  snch  holding  to  be  a  correct  one,  and 
fiilly  concur  in  such  doctrine. 

But  the  real  question  now  at  issue  is,  at  what  point  between  those 
two  extremes  shall  the  line  be  drawn,  beyond  which  we  can  not  go  in 
admitting  a  widow's  dependency  f  After  mature  and  careful  considera- 
tion, I  am  convinced  that  no  inflexible  rule  can  be  laid  down,  but  that 
each  case  must  be  governed  by  the  peculiar  surrounding  circumstances 
and  conditions,  and  that  the  proceeds  which  might  be  derived  from 
reasonable  effort  on  the  part  of  claimant  must  be  taken  into  considera- 
tion, and  such  appears  to  have  been  the  conclusion  arrived  at  m  both 
of  the  cases  cited. 

Assistant  Secretary  Bussey  passed  directly  upon  the  issue  raised  in 
the  case  at  bar,  in  the  Lewis  appeal  supra,  in  the  following  words: 

A^e,  physical  and  mental  infirmity,  location  (as  alTecting  living  expenses),  (uid 
social  condition,  must  all  be  taken  into  account  in  such  cases. 

The  question  of  locality  and  social  condition  in  no  wise  enters  into 
the  case  under  discussion,  and  I  forbear  to  express  any  opinion  as  to 
those  terms;  but  I  do  concur  in  the  holding  as  to  ago  and  physical  and 
mental  infirmity. 

If  we  attempt  to  construe  the  terms  of  this  statute  strictly,  its  evi- 
dent intent  would  be  fru8trate<l,  but  it  is  not  necessary  to  either  con- 
strue it  strictly,  or  to  construe  it  so  broadly  as  to  defeat  its  purpose. 
Conflining  this  decision,  however,  to  direct  issue  involved  in  the  case  at 
bar,  I  believe  the  following  principle  may  be  laid  down  for  this  and 
similar  cases:  When  it  is  proved  by  the  evidence  that  a  widow,  by 
reason  of  her  age  or  permanent  pliysical  or  mental  infirmities,  is  inca- 
pable of  exerting  a  reasonable  effort  to  add  to  her  income  by  labor,  and 
the  income  of  which  she  is  i)OSsessed,  or  the  property  of  which  she  is 
possessed  reduced  to  an  income,  is  not  sufficient  to  provide  her  with  the 
necessaries  of  life  which  are  essential  by  reason  of  her  age  or  physical 
or  mental  inflrmities,  then,  in  such  a  case,  the  widow  is  dependent 
within  the  meaning  of  the  act  of  June  27, 1890. 

Now,  applying  the  principles  to  the  within  case,  I  find  there  is  some 
evidence  tending  to  show  her  physical  infirmities  to  be  so  permanent 
and  of  such  a  degree  as  to  i)revent  her,  by  a  reasonable  efibrt  on  her 
part,  to  add  to  the  income  of  $120  per  year;  her  age  (48  years)  is  not 
per  se  a  factor  in  the  case.  The  testimony  of  the  two  x^hysicians  lack 
detail,  and  I  am  unable  to  conclude  whether  or  not  claimant  actually  is 
permanently  unable  to  make  a  reasonable  efibrt  toward  adding  to  her 
income. 

1  believe  it  to  be  necessary  that  such  an  actual  physical  condition  be 
shown,  whereby  it  can  be  reasonably  assumed  and  believed  that  the 
conclusions  of  the  physicians  are  warranted  and  based  upon  facts;  to 
that  end,  therefore,  I  return  the  papers  to  you  with  the  request  that 
the  medical  referee  advise  as  to  whether  or  not,  in  his  opinion,  the  tes 
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timony  iu  this  case  is  sufficient  to  warrant  a  reasonable  conclusion  that 
claimant  is  auable  to  perform  manual  labor  in  such  a  degree  as  to  pre- 
vent her  from  adding  by  her  daily  labor  to  her  income. 

Upon  a  return  of  the  case  to  me  with  the  opinion  herein  requested 
the  appeal  will  be  duly  considered. 


MARIII  AG  K— LECUTIMAC^V. 

Thebesia  Scheeve  (NOW  Schmidt). 

There  being  evidence  in  the  case  showing  that  soldier  had  a  wife  living  in  Germany, 
whom  he  desert^Hl  prior  to  his  marriage  to  claimant,  it  is  incambent  upon  her  to 
show  the  death  of  said  first  wife,  or  that  tlie  parties  were  divorced,  before  she 
can  be  regarded  the  legal  widow  of  said  soldier;  and  in  the  absence  of  sach 
proof  the  minor  child  of  soldier  by  said  claimant  can  not  hv>  regarded  as 
legitimate. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

July  9,  lti97, 

Theodore  Schreve,  of  Company  F,  First  Benton  Hussars,  was 
enrolled  October  14,  1861,  and  was  mustered  out  October  18,  1864, 
with  Company  K,  Fourth  Missouri  Cavalry,  to  which  he  had  been 
transferred.  He  did  not  apply  for  pension.  He  died  on  the  9th  of 
November,  1883.  On  the  25th  of  July,  1890,  Theresia  Schmidt  filed  an 
application  for  pension  as  widow  of  Theodore  Schreve,  alleging  that 
she  was  married  to  him  on  the  26th  of  May,  1875,  at  St.  Louis,  Mo., 
under  the  name  of  Theresia  Becker;  that  said  Theodore  Schreve  died 
on  the  9th  of  October,  1883,  of  rheumatism  contracted  in  the  service. 
She  further  states  that  she  was  married  on  the  8th  of  October,  1887,  to 
Julius  Schmidt;  that  she  had  been  married  prior  to  her  marriage  to 
Schreve,  but  was  divorced  from  her  former  husband.  Her  claim  was 
rejected  August  19, 1896,  on  the  ground  that  she  was  unable,  although 
aided  by  a  special  examination,  to  prove  the  legality  of  her  marriage 
to  Theodore  Schreve.  From  this  action  an  appeal  was  taken  Septem- 
ber 19,  1896. 

A  claim  on  behalf  of  Martha  Schreve  as  minor  child  of  said  Theodore 
Schreve,  under  the  general  law,  was  filed  on  the  21st  of  November,  1890. 
A  claim  under  the  act  of  June  27, 1890,  was  filed  at  the  same  time. 
These  claims  were  rejected  August  19, 1896,  on  the  ground  that  claim- 
ants were  unable  to  prove  that  the  marriage  of  Theodore  Schreve  and 
the  person  claiming  as  his  widow,  who  is  the  mother  of  the  person 
claiming  as  minor  child,  was  legal.  From  this  action  appeal  was  taken, 
September  19, 1896. 

The  facts  of  the  case  are  as  foMows: 

The  records  of  the  city  of  St.  Louis  set  forth  that  Theodore  Schreve 
and  Theresia  Becker  were  married  on  the  26th  of  May,  1875,  in  said 
city,  by  Louis  A.  Eaum,  a  justice  of  the  peace.  There  is  one  child,  the 
offspring  of  this  marriage,  Martha  Schreve,  who  was  born  on  the  6th 


DECISIONS   RELATING   TO   PENSIONS.  79 

of  November,  1876,  in.  the  city  of  St.  Louis,  Mo.  It  i^  shown  that  the 
claimant,  Tberesia  Schreve,  had  been  married  twice  before  her  marriage 
to  Schreve,  but  from  both  marriages  had  been  divorced.  She  is  not 
now  living  with  her  present  husband. 

The  ground  upon  which  her  claim  was  rejected  is  that  it  is  not  shown 
that  the  marriage  of  claimant  to  Schreve  was  legal,  for  the  reason  that 
it  does  not  appear  that  he  was  free  to  marry,  there  being  some  evidence 
showing  that  he  had  a  wife  living  at  the  time  of  her  marriage  to  him. 
The  evidence  on  this  point  is  as  follows: 

Frederick  W.  Lohman  testified,  July  29, 1896,  before  a  special  exam- 
iner, that  he  was  adjutant  of  the  Fourth  Missouri  Cavalry ;  that  he 
enlisted  in  the  Fifth  Missouri  Cavalry,  which  by  consolidation  became 
the  Fourth  Missouri  Cavalry.  AflSant  became  acquainted  with  Theodore 
Srhreve  at  enlistment  in  1861.  He  had  not  been  in  the  country  long, 
and  could  not  speak  a  word  of  English.  •  •  •  Schreve  was  dis- 
charged in  1864,  and  came  to  St.  Louis.  When  afliant  came  home  in 
1805  Schreve  was  engaged  as  a  porter  in  a  grocery  store,  and  affiant 
was  engaged  as  a  bookkeeper  by  the  same  employer,  and  they  were 
thrown  together  again  for  (^uite  a  number  of  years.  Affiant  learned 
something  about  Schreve's  past  history  from  talks  with  him.  Affiant 
also  learned  about  Schreve's  past  life  from  the  proprietor  of  '^The  Rhine 
Weiu  Halle,''  a  favorite  resort  for  officers  during  the  war,  and  a  popu- 
lar place  in  St.  Louis  for  yeiirs.  The  proprietor  of  said  establishment 
was  from  the  same  place  in  Germany  as  Schreve ;  that  is,  Miinster,  West- 
phalia. Schreve  went  to  his  place  a  good  deal.  What  affiant  learned 
was  that  Schreve  was  of  good  family  in  the  old  country,  might  have 
done  well,  but  went  wrong.  He  deserted  a  wife  and  children  in  Miien. 
ster,  and  came  to  this  country.  Affiant  understood  that  his  wife  in 
Germany  was  living  when  he  was  married  to  the  claimant.  There  is 
no  doubt  about  the  correctness  of  this  statement,  but  affiant  can  not 
refer  to  anyone  to  substantiate  it. 

Claimant  in  an  affidavit  made  July  31, 1896,  before  a  special  examiner, 
stated  that  she  understood  from  her  husband  that  he  came  from  West- 
phalia in  1859,  and  that  he  learned  brewing  and  baking  in  the  city  of 
Miinster.  He  never  told  affiant  that  he  had  been  married  in  the  old 
country.  After  her  marriage  to  him  affiant  heard  a  good  deal  of  talk 
about  such  a  marriage,  but  does  not  know  anything  about  it.  When 
he  was  unkind  to  affiant  others  threw  that  in  his  face.  They  lived  for 
years  in  a  six-family  tenement  on  Wyoming  avenue,  St.  Louis.  When 
Theodore  would  act  mean,  tlie  tenants  would  twit  him  of  a  family  in 
Germany.    Affiant  never  found  out  whether  it  was  so. 

The  contention  of  the  attorney  that  the  validity  of  the  marriage 
should  be  presumed  can  not  be  conceded  in  the  face  of  the  evidence 
that  the  husband  wa^s  not  free  to  contract  a  marriage.  His  contention 
that  the  party  charged  with  a  matrimonial  offense  must  be  presumed 
to  be  innocent  until  proved  guilty,  has  no  application  to  this  case,  as 
the  inquiry  in  this  claim  is  not  as  to  the  criminality  of  the  applicant, 
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but  as  to  lier  right  to  a  pension,  which  under  the  law  it  is  incumbent 
upon  her  to  prove.  It  is  not  presumed  that  she  has  been  guilty  of  any 
offense.  There  are  not  two  parties  having  dissimilar  interests  with 
respect  to  this  case  or  to  any  pension  claim.  The  interests  of  all  con- 
cerned are  presumed  to  be  identical.  The  efforts  of  all  having  auytbing 
to  do  with  the  pension  claim  are  presumed  to  be  directed  to  ascertain- 
ing whether  the  claimant  is  entitled  to  the  i)ension  provided  by  law. 
There  is  not  a  party  for  and  a  party  against  the  case,  as  in  a  suit  at  law. 
The  burden  of  proof  of  all  facts  necessary  to  establish  a  pension  claim 
rests  upon  the  claimant. 

The  claim  of  the  widow  is  not  established.  It  will  be  necessary  for 
her,  in  order  to  establish  the  same,  to  show  that  at  the  time  when  she 
went  through  the  ceremony  of  marriage  to  the  soldier  there  was  no 
impediment  on  either  side  to  their  lawful  marriage.  Whatever  pre- 
sumptions might  ordinarily  arise  in  favor  of  the  legality  of  her  marriage 
to  tbe  soldier  are  overcome  by  the  uncontro verted  facts  in  this  case  that 
the  soldier,  at  the  time  of  his  alleged  marriage  to  Theresia  Becker,  bad 
a  living  wife  in  Miinster,  Westphalia,  and  between  the  date  of  tbe 
alleged  marriage  in  1875  and  the  date  of  the  soldiei-'s  death  in  1883 
there  is  no  evidence  that  there  was  ever  any  point  of  time  during  wbich 
Theresia  Hecker  could  be  regarded  as  his  lawful  wife,  by  reason  of  tbe 
removal  of  the  impediment  and  the  formation  of  a  new  contract  between 
Theresia  and  the  soldier. 

The  question  then  turns  upon  the  validity  of  the  title  of  Martba 
Schreve  to  x)ension  as  the  minor  child  of  the  soldier,  and  this  question 
must  turn  upon  the  legitimacy  of  the  child. 

Congress  has,  from  time  to  time,  provided  pension  for  the  widow  and 
child  or  chihiren  under  16  years  of  age  of  the  soldier.  It  has  been 
uniformly  held  that  the  "children"  referred  to  are  the  legitimate  cbil 
dren  of  the  soldier.  These  children  are  plainly  indicated  in  the  statutes 
as  the  fruits  of  a  marriage  or  marriages  of  the  soldier.  (See  sees.  4702, 
4703,  and  4706,  R.  S.) 

Section  4702  confers  pension  on  the  soldier's  widow  and,  conditionally, 
upon  his  children  (all  his  children)  under  16  years  of  age. 

Section  4703,  K.  S.,  provides  the  conditions  of  payment  of  additional 
pension  granted  to  the  widow  on  account  of  the  child  or  children  of  tbe 
husband  by  a  former  wife. 

Section  4706,  K.  S.,  provivesfor  the  payment,  under  certain  conditions, 
of  pension  when  the  soldier  leaves  a  widow  entitled  to  pension  by  rea- 
son of  his  death  and  a  child  or  children  under  16  years  of  age  by  sucb 
widow. 

In  every  instance  it  is  plain  that  the  children  intended  are  the  legiti- 
mate offspring  of  some  marriage  which  is  recognized  as  sufficient  in  law 
to  confer  i)ensionable  title  on  a  surviving  widow.  It  is  true  that  in  a 
few  instances  it  has  been  held  that  the  lex  loci  fixing  legitimacy  of 
children  shall  prevail  to  establish  the  pensionable  rights  of  such  as 
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claim  as  children  of  the  soldier.  Case  of  widow  and  minors  of  Gris- 
wold  (3  P.  D.  (o.  s.),  492);  minors  of  Henry  M.  Wilkerson  (2  P.  D.,  251). 
These  cases  are  based  expressly  upon  the  statutes  of  Ohio,  Kew  Hamp- 
shire,  and  Kentucky,  respectively,  the  rule  in  Ohio  and  Kentucky 
providing  that  the  issue  of  an  illegal  or  void  marriage  shall  be  legiti- 
mate. In  New  Hampshire^  however,  the  rule  is  almost  identical  with 
the  provisions  of  section  4704,  K.  S.,  and  provides  that  where  parents 
of  children  born  before  marriage  afterwards 

iDtermarry,  and  recognize  such  children  aa  their  own,  snch  children  shaU  inherit 
etiually  with  the  children  under  the  statute  of  distrihutioni  and  shall  bo  deemed 
legitimate. 

Otherwise  the  holdings  of  the  Department  have  been  uniformly  to  the 
effect  that  minor  children  born  out  of  lawful  wedlock,  and  not  Hubse- 
quently  legitimated  by  the  contraction  of  lawftil  marriage,  are  excluded 
from  the  benefit  of  the  pension  laws.  J.  F.  Kinney  (4  P.  D.,  132) ;  Eliza- 
beth Felber  (4  P.  D.,  329) ;  George  and  Albert  Koler  (5  P.  D.,  99) ;  John 
Pendleton  (5  P.  D.,  217);  Emma  Gierhart  (6  P.  D.,  165),-  Ida  M.  Down- 
ard  (7  P.  D.,  290),  and  Hartwell  Trickey  (8  P.  D.,  84). 

In  the  last-named  case  it  was  held  that,  legitimacy  being  a  prerequi- 
site to  the  legal  title  to  pension  of  minor  children,  the  fact  that  the 
parents  of  the  children  were  never  lawfully  married  bars  them  from 
receiving  any  pension,  except  by  special  act  of  Congress  for  their 
benefit. 

Title  to  x>en8ion  is  made  to  depend  not  upon  the  local  enactments  of 
States  touching  domestic  relations,  but  upon  the  statutes  of  the  United 
States  as  the  sovereign  power.  Tbe  Congress  as  the  original  donor  of 
the  pension  has  the  power  to  afBx  whatever  conditions  it  sees  fit  to  the 
gift.  It  alone  has  the  power  to  define  the  bounty  and  to  describe  the 
beneficiaries,  and  no  enactment  of  any  State  could  avail  to  confer  a  title 
to  pension,  because  the  State  had  no  jurisdiction  over  the  subject- 
matter.    (United  States  v.  Hall,  98  U.  S.,  343.) 

The  general  statutes  declare  that  under  certain  conditions  the  widows 
of  soldiers  shall  be  pensioned.  The  beneficiaries  being  described  the 
next  thing  is  to  determine  who  are  such  widows.  To  be  such  widows 
the  parties  must  have  been  the  lawful  wives  of  the  soldiers  tbrough 
whom  title  is  traced.  The  Federal  statute  is  silent  as  to  how  this  shall 
be  proved.  It  only  presupposes  lawful  marriage,  whether  by  ceremony 
or  by  the  course  of  the  common  law.  For  purposes  of  convenience  in 
making  the  necessary  proof  Congress  has  provided  that  marriages, 
except  such  as  are  mentioned  in  section  4705,  R.  S.,  shall  be  proven  in 
pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  the  marriage  or  at  the  time 
when  the  right  to  pension  accrued.  (Act  of  August  7, 1882.)  The  bene- 
ficiaries who  are  thus  identified  are  pensioned  not  by  virtue  of  the  lex 
loci,  but  by  virtue  of  the  statute  of  the  United  States,  which  is  permis- 
sive in  its  character  as  to  the  use  of  the  lex  loci  as  a  vehicle  of  proof, 
p.  D.— VOL.  9 6 
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and  in  this  the  United  States  has  simply  adopted  the  role  of  the  civ- 
Oized  world  as  a  safeguard  of  society  and  the  conservator  of  pubhc 
policy.  Different  States  have  different  laws  regulating  proof  of  mar- 
riage, which  of  itself  is  a  thing  of  common  right.  (Meister  v.  Moore, 
96  V.  S,y  76.)  But  all  re(iuire  proof,  of  whatever  kind,  that  a  lawful 
marriage  subsisted  between  the  parties. 

In  like  manner  title  to  minor  children  descends  not  by  reason  of  any 
State  enactments,  but  by  reason  of  the  pension  laws  themselves,  origi- 
nally enacted  by  the  United  States  through  the  Congress.  The  con 
struction  and  frame  of  the  Federal  statutes  plainly  point  to  the  fact 
that  the  children  must  be  legitimate.  But,  in  the  absence  of  any 
statute  permitting  resort  to  the  State  codes  for  a  definition  of  legiti- 
macy, it  is  obvious  that  such  definition  must  be  sought  in  the  Federal 
statutes  conferring  the  rights.  An  examination  of  these  leads  me  to 
the  belief  that,  in  order  to  confer  title  on  minors,  there  must  at  some 
time  have  been  a  lawful  mother  for  the  minors  whose  antecedent 
rights  would  be  recognized  by  the  pension  laws.  There  must  have 
been,  at  some  time,  a  relation  between  tlie  mother  of  the  soldier^s  chil- 
dren and  the  soldier  which  was  sufficient  to  confer  title  on  her  as  his 
widow  in  case  he  had  died  while  that  relation  remained  unchanged. 
The  relation  necessary  is  that  she  shall  have  been  his  lawful  wife,  and 
the  children  who  are  pensionable  are  only  such  as  may  be  legally 
accepted  as  legitimate  offsx)ring  of  the  soldier  by  such  lawful  wife;  for 
marriage  is  the  vehicle,  both  of  nature  and  of  law,  to  distinguisli 
between  filius  uuUius  and  that  legitimate  ofispring  which  affixes  legal 
responsibility  to  the  parental  relation.  But  we  are  not  without  assist- 
ance from  the  courts  of  the  United  States  in  determining  this  point. 
In  the  case  of  United  States  v,  Skam  (5  Cr.,  C.  C,  367)  we  find  an 
interesting  study  of  the  question.  This  was  an  indictment  for  perjury. 
The  perjury  was  assigned  in  a  joint  affidavit  made  by  the  defendant 
and  one  Jane  Berkemer,  who,  in  order  to  obtain  from  the  United  States 
a  pension  for  one  Mary  Ann  Thomas,  as  the  child  of  Orral  T.  Thomas 
(a  marine  who  died  in  the  service  of  the  United  States),  made  oath 
before  a  justice  of  the  peace  in  Washington,  D.  C,  that  they  are  well 
acquainted  with  Mary  Ann  Thomas  and  know  her  to  be  the  legitimate 
heir  and  only  child  left  by  the  said  Thomas,  whereas  the  defendant 
then  and  there  knew  and  believed  that  the  said  Mary  Ann  Thomas  was 
not  the  child  of  the  said  Orral  T,  Thomas. 

By  the  Maryland  law  of  1786,  chapter  46,  section  7 — 
if  any  man  shaU  have  one  or  more  children  by  any  woman  whom  he  shaU  afterwards 
marry,  such  child  or  children,  if  acknowledged  by  the  man,  shall,  in  virtue  of  Ka<*h 
marriage  and  acknowledgment,  be  hereby  legitimated  and  capable  in  law  to  inherit 
and  transmit  inheritance  as  if  bom  in  wedlock. 

Evidence  was  procured  by  the  defendant  that  the  said  Orral  T. 
Thomas  married  the  mother  about  a  year  after  the  birth  of  the  child, 
and  called  her  his  child,  and  suffered  her  to  call  him  father  and  to  be 
called  by  his  name,  Mary  Ann  Thomas.  The  court  upon  the  trial 
instructed  the  jury  that  the  facts  that  the  said  Orral  T.  Thomas  mar- 
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lied  the  mother  of  the  said  Mary  Ann  after  the  birth  of  the  latter, 
and  received  and  maintained  the  child  as  his  own,  and  called  her  his 
child  and  suffered  her  to  call  him  father  and  to  be  called  by  his  name,  if 
believed  by  the  jury,  were  evidences  from  which,  if  not  contradicted  by 
other  evidence,  the  jury  may  infer  that  she  was  begotten  by  the  said 
Orral  T.  Thomas,  and  such  child  becomes  legitimated  by  the  law  of 
Maryland  and  is  entitled  to  a  i)ension,  etc. 

Reference  is  made  to  this  case,  because  in  it,  as  in  the  New  Hamp- 
shire case  cited  herein,  the  child  was  declared  to  be  legitimate  by 
virtue  of  the  State  law,  and  because  the  condition  on  which  legitimacy 
was  founded  was  in  virtue  of  an  actual  legal  subsequent  marriage 
between  the  parties  and  acknowlegment  of  the  offspring  as  his  own. 

Section  4704,  R.  S.,  is  legislative  adoption  by  the  Federal  Congress 
of  a  rule  of  law  adopted  in  some  of  the  States,  in  which,  as  well  as  in 
it,  legitimacy  is  made  to  dei)end  after  all  upon  legal  marriage  of  the 
parents  of  the  child.  The  States  may  adopt  such  rules  as  public  policy 
may  dictate  to  prevent  escheat  of  estates,  of  for  such  ]>olitical  reasons 
as  may  exist,  but  if  such  enactments  contravene  the  spirit  or  the  letter 
of  the  ])ension  laws  they  are  of  no  effect  whatever  to  change  the 
oi)eration  of  the  latter. 

In  my  opinion  the  soldier's  children  referred  to  in  the  pension  laws 
who  may  be  pensioned  are  tlie  legitimate  children  of  the  soldier;  by 
which  I  understand  is  meant  the  soldier's  children  by  a  lawful  mar- 
riage, by  virtue  of  which  the  mother  of  the  children  might,  if  living  at 
the  time  of  the  soldier's  death,  first  be  pensioned  as  his  widow.  It  is 
true  that  section  4475,  R.  8.  of  Missouri,  the  State  in  which  the  minor 
resides,  provides  that — 

che  iflsne  of  aU  marriages  decreed  null  in  law,  or  dissolved  by  divorce,  BhaU  be 
deemed  legitimate. 

But  we  are  to  try  the  pensionable  rights  of  this  minor  not  by  the  law 
of  Missouri  but  by  the  pension  laws  of  the  United  States. 

In  the  case  at  bar  it  is  not  shown  that  the  child's  mother  was  ever 
the  legal  wife  of  the  soldier.  On  the  contrary,  it  appears  that  there 
was  an  effective  bar  to  their  legal  union,  and  until  that  fact  can  be 
overturned  by  proof  I  must  hold  that  the  child  in  question,  not  being 
the  offspring  of  a  legal  marriage,  does  not  come  within  the  beneficial 
operation  of  the  pension  laws  granting  pensions  to  minor  children. 

Your  action  rejecting  the  claims  is  hereby  ufiirmed. 


IIEDUCTION-RER^VTING. 

Gottlieb  Spitzer,  alias  Gottpresd  Brunner. 

Where  the  allowance  of  a  certain  rate  of  pension  was  directed  by  a  decision  of  the 
Department,  and  subsequently  tho  Comuiissionor  of  Pensions  ordered  a  medical 
examination  of  the  pensioner  by  a  specialist  and  u])on  the  report  of  such  exam- 
ination proceeded  to  rc>duce  the  rate  of  pension,  it  is 

Held,  That  such  action  was  not  ultra  vires,  but  was  within  the  scope  of  the  authority 
given  him  by  the  proviso  to  section  3,  act  of  June  21, 1879. 
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The  rate  allowed  under  departmental  decittiou  of  June  13, 1894,  not  bein^  niaDlfestly 
erroncoas,  but  the  question  as  t<>  its  correctneM  being  ono  of  judgment  merely, 
it  will  not  bo  di8turb<'d.  (Citing  decision  of  Secretary  Teller  in  case  of  James 
S.  Coleman,  Digest  of  18&5,  p.  422.) 

Assistatit  Secretary   Webster  Darin  to   the  Commissioner  of  Pensions, 

July  10, 18i)7. 

This  soldier  was  orif^iiially  pensioued  at  the  rate  of  $4  per  month 
from  Juue  0, 1805,  for  disease  of  eyes.  The  pension  was  increased  to 
$50  ])er  month  from  April  22, 1884,  and  to  $72  per  month  from  March  4^ 
.1890.  It  was  reiluced  to  $30  per  month  from  June  4,  1891,  upon  evi- 
dence obtained  through  a  special  examination.  Ui)on  appeal  the  action 
reducing  the  pension  to  $30  per  mouth  was  approved  by  the  Depart- 
ment August  27, 1891.  On  a  motion  for  reconsideration  further  s|)ecial 
examination  was  ordered,  and  upon  a  review  of  the  evidence,  after  such 
special  examination,  the  motion  was  granted,  and  the  Pension  Bureau 
was  directed  to  restore  the  $72  rate  from  the  date  of  reduction,  June  4, 
1891. 

The  case  was  opened  up  by  the  Pension  Bureau  in  July,  1893,  and 
was  referred  to  the  medical  referee  for  an  opinion  as  to  the  extent  of 
the  pensioner's  disability.  A  medical  examination  by  a  specialist  in 
diseases  of  the  eye  was  had,  and  upon  the  report  of  such  examination 
the  medical  referee  recommended  the  reduction  of  the  rate  to  $30  per 
month.  After  notice  to  the  pensioner  the  rate  was  reduced  in  accord- 
ance with  that  recommendation,  to  take  effect  from  September  4,  1893. 
An  appeal  from  that  action  was  taken  January  22, 1894. 

In  a  decision  rendered  June  13,  1894,  the  Department  hold  that  the 
pensioner  was  not  entitled  to  $72  per  month,  but  was  entitled  to  $50 
per  month  under  the  act  of  July  14, 1892.  Under  this  decision  a  certifi- 
cate was  issued  allowing  the  $50  rate  from  September  4,  1893. 

On  May  20,  1897,  the  claimant  filed  a  motion  for  reconsideration  of 
the  decision  of  June  13,  1894,  contending  that  he  is  entitled  to  a 
restoration  of  the  $72  rate  and  that  in  accepting  the  $50  rate  under  the 
aforesaid  decision  of  Assistant  Secretary  Reynolds  he  did  not  waive 
his  right  to  subsequently  appeal  for  restoration  of  the  $72  rate. 

In  the  appeal  of  January  22,  1894,  it  was  contended  that  it  was  not 
within  the  authority  of  the  ('oramissioner  of  Pensions  to  reduce  the 
rate  to  $30  per  month  alter  the  Department  had,  upon  practically  the 
same  state  of  facts,  held  that  the  pensioner  was  entitled  to  $72.  This 
contention  was  discussed  by  Assistant  Secretary  Reynolds  in  his  deci- 
sion of  June  13,  1894,  but  as  the  question  is  one  of  considerable  impor- 
tance, as  afl'ecting  the  practice  of  your  Bureau,  and  is  of  vital 
importance  in  this  case  (since,  if  the  action  of  the  Commissioner  was 
illegal,  restoration  of  the  $72  rate  must  follow  as  a  matter  of  course),  I 
deem  it  i)roper  to  touch  upon  it  again,  although  it  is  not  distinctly 
raised  in  the  pending  motion. 

It  may  be  stated  as  a  general  proposition  that  the  Commissioner  of 
Pensions  has  no  authority  to  change  the  action  of  the  Department  in  a 
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given  case,  by  reduction  or  increase  of  rate,  upon  the  same  evidence. 
Any  other  or  different  rule  would  be  subversive  of  all  proper  order. 

But  in  the  case  now  under  consideration  the  reduction  in  the  rate  of 
pension  was  based,  ostensibly  at  least,  upon  new  evidence,  to  wit,  the 
report  of  a  medical  examination.  The  right  of  the  Commissioner  to 
order  such  examination  is,  I  think,  unquestionable.  The  act  of  June 
21,  1879,  declares  that  he  shall  have  power — 

*     •     *    to  order  special  examinations  whenever,  in  hia  judgment,  the  same  may  be 
necessary,  and  to  increase  or  reduce  the  pension  according  to  right  an<l  Justice. 

There  is  no  limitation  in  the  act  upon  his  power  ba«ed  upon  any 
former  holding  of  the  head  of  the  Department.    Aside  from  the  fact 
that  the  doctrine  of  res  adjudicata  or  stare  decisis  is  plainly  inapplica- 
ble to  i)enTjion  cases,  and  that  title  is  always  contingent  upon  the  exist- 
ence of  facts  that  beget  it  and  keep  it  alive,  the  very  object  of  the 
bestowal  of  iwwer  upon  the  Commissioner  to  inquire  and  increase  or 
reduce  is  that  he  may  be  enabled  to  so  carry  into  effect  the  pension 
laws  as  at  the  same  time  to  do  justice  to  the  pensioner  and  to  protect 
the  interests  of  the  United  States.    It  is  as  much  his  duty  to  see  that 
the  bounties  of  the  Government  are  not  squandered  or  improperly  dis- 
bursed as  it  is  to  see  that  the  beneficiaries  receive  their  just  share 
under  the  law.     If  the  Commissioner  may  not,  in  a  case  where  the  rate 
has  been  fixed  by  a  departmental  decision,  order  a  medical  or  special 
examination  and,  upon  the  evidence  thus  obtained,  reduce  the  pension, 
it  would  logically  follow  that  he  is  prohibited  from  taking  similar  action 
looking  to  an  increase  of  pension.    The  effect  of  such  a  rule  would  be 
to  compel  applicants  for  increase  in  all  such  cases  to  apply  to  the  appel- 
late i)Ower  rather  than  to  the  Bureau  of  original  jurisdiction  which  is 
charged  with  first  considering  and  passing  upon  pension  claims.    I  am 
convinced  that  such  a  rule,  besides  being  contrary  to  ordinary  methods 
of  procedure,  would  not  operate  beneficially  either  to  claimants  or  to 
the  Government.    It  is  better  that  the  duty  of  initiating  action  should 
rest  with  the  Commissioner  of  Pensions,  leaving  to  the  claimant  or 
pensioner  his  right  of  appeal  to  the  Secretary  of  the  Interior  for  correc- 
tion of  any  injustice. 

I  find,  moreover,  that  the  right  of  the  Commissioner  to  investigate 
and  re<luce  pension  in  such  a  case  as  this,  where  the  rating  of  the  pen- 
sioner had  been  directed  by  a  decision  of  the  Department,  was  dis- 
tinctly afiirmed  by  Assistant  Secretary  Hawkins  in  the  case  of  Wallace 
G.  Bone  (2  P.  D.,  310)  and  subsequently,  in  connection  with  the  same 
case,  by  Assistant  Secretary  Reynolds,  whose  letter  on  the  subject  I  quote : 

Commissioner  of  Pensions. 

Sir  :  The  attention  of  the  Department  has  been  again  called,  by  yonr  commnnica- 
tion  of  May  19,  1893,  to  the  invalid  pension  claim,  certificato  No.  24155,  of  Wallace 
G.  Bone,  late  corporal,  Company  D,  Seventh  Illinois  Cavalry. 

Ton  transmit  the  papers  in  said  claim,  with  a  brief  of  the  evidence,  and  snbmit 
to  the  Department  the  question  whether  8n8j)ension  of  payment  under  this  certifi- 
cate should  be  directed  by  you  pending?  further  action  tr>nchin^  the  proper  rate  of 
pension  to  be  allowed  in  this  caso. 
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Yon  state  that  tho  claim  is  Biibmitted  by  yon  directly  to  the  Department  for 
decision  of  this  question  for  tho  reason  that  the  present  rating  of  the  pensioner  was 
directed  by  a  decision  of  this  Department  rendered  in  1885,  and  therefore  any 
action  taken  or  contemplated  would  possibly  necessitate  a  review  of  said  decision. 

This  identical  question  was  submitted  to  the  Department,  in  this  claim,  by  your 
predecessor  in  oftice  on  March  23,  1888,  an<l  on  December  29,  1888,  the  Departmoot 
rendered  a  decision  thereon  which  fully  and  exhaustively  discussed,  the  subject 
This  decision  will  be  found  attached  to  the  ''  brief  face''  in  this  claim,  and  is  aImi 
reported  in  volume  2,  Pension  Decisions,  at  page  310.  The  position  taken  by  the 
Department  in  said  decision  is  believed  to  bo  sound,  and  the  law  governing  the  case 
is  therein  fully,  clearly,  and  correctly  stated.  Said  decision  has  never  been  chan^, 
modified,  or  overruled  by  the  Department,  and  it  is  not  considered  necessary  to  add 
anything  then^to  at  the  present  time,  the  views  therein  expressed  fully  covering  the 
case  and  completely  answering  tho  question  submitted  by  yon. 

As  was  stated  in  said  opinion,  you  have  a  clear  and  unquestionablo  right,  within 
the  jurisdiction  given  you  expressly  by  law,  to  adjust  the  rate  of  pension  to  W 
received  by  this  pensioner  in  accordance  with  his  actual  pensionable  disability  as 
shown  to  exist  at  the  present  time,  and  the  former  departmental  decision  of  1885,  to 
which  you  refer,  does  not  ox)erat«  to  prevent  such  action  as  you  may,  in  your  dis- 
cretion, see  fit  to  take  at  the  present  time. 

You  are  accordingly  directed  to  proceed  with  the  adjustment  of  this  pensioner's 
rate  as  may  be  deemed  by  you  just  and  proper  under  tlie  evidence  in  the  ease,  and 
in  accordance  with  the  law  and  the  views  of  the  Department  as  set  forth  in  said 
decision  of  December  29,  1888. 

Very  respectfully,  Jno.  M.  Reynolds,  Assistant  Secretary. 

The  above  letter  was  an  instruction  which,  though  elicited  in  a  par- 
ticular case,  was  general  in  its  character.  It  was  given  anterior  to  the 
action  in  this  case,  and  fully  advised  the  Commissioner  of  his  right 
under  the  law  and  under  the  sanction  of  the  Department  to  do  the 
very  thing  he  did  do,  and  that,  too,  notwithstanding  a  former  depart- 
mental holding  in  the  case.  The  rule  therein  stated  is  hereby  reaf 
firmed  and  will  govern  in  all  similar  cases. 

It  is  hardly  necessary  to  say  that  the  authority  vested  in  the  Com- 
missioner extends  only  to  adjustment  of  rates  for  future  payment.  He 
has  no  right  to  change  rates  fixed  by  the  Department  for  any  past 
period. 

I  may  add  that  so  far  as  this  case  is  concerned,  even  if  it  be  conceded 
that  the  action  of  tho  Commissioner  in  reducing  the  pension  was  unau- 
thorized, the  fact  that  the  Department  subsequently  took  cognizance  of 
the  case  on  ai)peal  and,  after  weighing  the  whole  case  on  its  merits, 
decided  that  the  Commissioner  had  properly  proceeded  to  reduce  the 
rate  and  had  erred  only  in  the  amount  of  the  reduction,  must  be  held 
to  have  cured  any  defect  that  may  have  attended  the  action. 

The  only  question  remaining  to  be  considered  is  whether,  on  the  evi- 
dence in  the  case,  the  appellant  is  entitled  to  receive  $72  per  month,  in 
lieu  of  $50,  from  September  4, 1893. 

It  is  admitted  that  he  was  not,  at  the  date  named,  totally  blind.  He 
is  entitled  to  the  $72  rate,  if  at  all,  only  on  the  ground  that  he  was,  at 
said  date — 

so  peminncntly  and  totally  disabled  as  to  require  the  regular  personal  aid  and 
attendance  of  another  person. 
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The  rate  he  is  now  receiving  is  that  provided  by  law  for  those  soldiers 
and  sailors  who  are  shown  to  be — 

totally  incapacitated  for  performing  mannal  labor  by  reason  of  injaries  received  or 
disease  contracted  in  the  service  of  the  United  States  and  in  lioe  of  duty,  and  who 
are  thereby  disabled  to  sach  a  degn^e  as  to  require  frequent  and  periodical,  though 
not  reji^lar  and  constant,  personal  aid  and  attendance  of  another  person. 

There  has  always  been  some  doubt  as  to  whether  the  degree  of  dis- 
ability shown  in  his  case  quite  reached  the  standard  prescribed  by  law 
for  the  allowance  of  the  $72  rate.  Secretary  Bussey  concluded,  how- 
ever, that  it  was  more  in  accord  with  justice  to  give  him  the  benefit  of 
that  doubt  than  to  cut  him  down  to  the  $30  rate,  which  was  concede<l 
to  be  greatly  disproportionate  to  the  degree  of  his  disability.  At  that 
time  there  was  no  intermediate  rate  between  $30  and  $72.  In  June, 
1894,  Assistant  Secretary  Beynolds,  after  careful  consideration  of  all  the 
evidence,  was  of  the  opinion  that  his  disability  most  nearly  approaches 
that  for  which  the  rate  of  $50  per  month  is  prescribed  by  law. 

It  is  a  well-settled  rule  that  rates  allowed  by  former  administrations 
will  not  be  disturbed  where  it  is  merely  a  question  of  judgment  as  to 
whether  the  rate  was  or  was  not  fully  proportionate  to  the  degree  of 
disability.  Berating  will  be  made  only  where  manifest  error,  either 
of  law  or  fact,  is  shown.  (See  decision  of  Secretary  Teller  in  case  of 
James  S.  Coleman,  Digest  of  1885,  p.  422.)  It  can  not  be  said  that  the 
allowance  of  $50  per  month,  in  this  case,  from  September  4, 1893,  was 
a  manifest  error  or  mistake.  The  making  of  a  change  in  the  rate,  to 
take  effect  from  that  date,  would  be  but  the  substitution  of  one  opinion 
for  another,  and  would  inaugurate  a  practice  in  contravention  of  long- 
existing  rules  and  decisions  on  that  subject.  If  the  applicant  believes 
that  he  is  now  entitled  to  the  rate  of  $72  per  month  his  remedy  consists 
in  filing  an  application  for  increase  of  pension,  under  which,  if  the 
evidence  should  justify  such  action,  the  rate  can  be  increased.  The 
pending  motion  is  overrule<l. 


SBnviCE-.jijiiisDicnox-nEconi>. 
DAVIT)  H.  Dyeb. 

The  amended  record  of  the  War  Department  shows  claimant  accepted  into  service 
on  December  20,  1864;  paid  as  private  np  to  and  discharged  on  April  13,1865. 
He  was  forlonghed  on  January  14,  1865;  availed  himself  of  said  fnrlongh  on 
Febmary  2,  1865;  held  himself  nnder  militcary  orders,  and  obeyed  the  order  of 
the  military  authorities  requiring  him  to  report  at  Indianapolis.  His  discharge 
was  delivered  on  May  29, 1865.  He  had  no  knowledge,  neither  did  he  receive 
any  intimation  of  any  kind,  previous  to  April  13, 1865,  that  he  had  been  or  was 
to  be  discharged. 

Heldf  1.  On  the  record,  corroborated  by  reliable  evidence,  soldier  was  in  the  service 
of  the  IJnited  States  during  the  war  of  the  rebeUiou  for  more  than  ninety  days. 
(Poland's  Appeal,  8  V.  D.,  266,  foUowed.) 


88  DECISIONS   RELATING   TO   PENSIONS. 

2.  This  Department  is  l>onnd  to  accept  as  true  the  unimpeacbod  record  of  tkeWar 
Department,  but  it  alone  has  power  to  determine  what  eftect  sach  record  shall 
have  on  a  claimant's  pensionable  rights. 

Assistant   Secretary    Webster  Davis  to  the  Commissioner  of  Pensiom, 

July  lOj  1897. 

This  ca«e  came  before  the  Secretary  on  a  motion  for  reconsideration 
on  February  20,  1807,  and  it  was  referred  back  in  order  that  further 
information  mi^ht  be  obtained  from  the  War  Department  (See  case  of 
David  fl.  Dyer,  8  P.  D.,  401).  That  information  having  been  received, 
the  motion  was  duly  considered  and  granted,  and  as  the  decision 
granting  the  motion  recited  certain  iacts  and  principles  which  pertain 
vitally  to  the  question  now  before  me,  it  is  incorporated  herein,  and  is 
hereby  made  part  of  this  opinion.    That  decision  is  as  follows : 

In  the  within  claim,  declaration  under  the  act  of  Jnne  27,  1890,  was  filed  on  Jan- 
uary 31, 18J»6.  Rejection  was  had  June  16, 1896,  and  the  same  was  affirmed  by  me,  on 
appeal,  August  29,  189(i,  on  the  ground  that  the  War  Department  reported  claimant's 
military  service  as  commencing  December  20,  1864,  and  ending  February  2,  1865. 
On  December  9,  1896,  a  motion  for  reconsideration  was  filed,  and  1  found,  upon  a 
careful  review,  the  following  facts:  Claimant  was  drafted  Deceml>er  12,  1864; 
examined  and  held  to  service  December  20,  18&1;  received  at  draft  rendezvous 
December  30,  1864;  admitted  to  post  hospital,  Camp  Carrington,  Indiana,  Janu:iry 
8,  18()5;  rejected  by  board  of  inspectors  January  10, 1865;  papers  sent  to  department 
headquarters  January  20,  1805;  ordered  to  be  discharged  by  Major-Cieneral  Hooker, 
said  order  being  dated  January  27,  1865;  said  order  received  on  January  30, 1865: 
discharged  on  April  13,  1865,  by  Alvin  P.  Hovey,  brevet  major-general,  commacding 
draft  rendezvous ;  paid,  by  the  record  in  the  Treasury  Department,  from  December 
12,  1864,  to  April  13,  1865.  The  foregoing  was  the  record,  and  it  was  apparent 
that  the  conclusion  of  the  War  Department  was  totally  at  variance  with  such  record. 
I  held,  therefore,  on  February  20,  1897,  on  the  motion  for  reconsideration,  that  it 
was  error  to  reject  a  claim  upon  a  conclusion  based  upon  evidence  not  in  the  case, 
which  alleged  evidence  was  contrary  to  the  record  on  file.  I  further  requested  you 
to  obtain  from  the  War  Department  a  summary  of  claimant's  service  de  novo,  and 
more  e8)>ecially  a  copy  of  the  record  whereon  was  bsised  the  holding  of  the  War 
Department,  vix,  ''that  he  was  furloughed  to  await  discharge  on  or  about  February 
2,  1865;  that  he  was  discharged  from  service  February  2,  1865,  on  surgeon 's  certifi- 
cate of  disability."  The  amended  record  of  the  War  Dei^artment  is  now  before 
me,  and  tho  following  facts  are  shown: 

Drafted  December  12,  1864;  examined  and  held  to  service  December  20,  1864; 
received  at  general  draft  rendezvous  December  30,  1864 ;  admitted  to  post  hospital 
January  8,  1865,  with  erysipelas;  rejected  by  Imard  of  inspectors  January  10,  1865, 
on  account  of  general  feebleness  of  constitution  existing  at  time  of  enlistment; 
furloughed  home  to  White  Hall,  Owen  County,  Ind.,  January  14,  1865;  papers 
recommending  discharge  sent  to  headquarters  January  20, 1865 ;  papers  indorsed  for 
discharge  January  27, 1865 ;  papers  received  back  January  27, 1865 ;  soldier  returned 
to  duty  February  2,  1865;  notified  to  report  for  discharge  May  19,  1865;  dischar^re 
delivered  May  29,  1865.  The  War  Department  also  states  that  no  record  has  been 
found  of  his  presence  at  the  general  rendezvous  after  February  2, 1865,  and  that  the 
conclusion  is  that  on  February  2, 1865,  the  date  at  which  he  was  returned  from 
hospital  to  duty,  he  availed  himself  of  the  furlough  granted  on  January  14, 1865. 
and  that  it  is  believed  ''that  he  received  ]>roper  notice  of  his  discharge  at  the  time 
he  was  released  from  control  of  the  military  authorities,  February  2,  1865." 

The  gist  of  the  issue  lies  in  the  last  quotation,  which  is  a  conclusion  based  npou 
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a  record  recited.  I  stated  in  my  former  holding,  in  substance,  that  this  Department 
is  bound  by  the  record  of  the  War  Department  nntil  that  record  is  snccessfnlly 
impeached,  bnt  that  it  is  not  boand  by  the  conclnsion  of  the  War  Department  when 
snch  conclusion  is  contrary  to  facts  set  oat  in  the  record,  which  record  is  famished 
by  the  War  Department. 

The  fallacy  of  the  War  Department's  conclnsion  is  plainly  apparent  in  viow  of  the 
following:  It  conclndes  that  on  February  2,  1S<V),  Dyer  was  fnrloagbed  to  await 
discharo^e;  the  record  shows  that  he  was  fnrloughod  on  January  li,  1865,  and  the 
War  Department  admits  that  on  that  date  he  was  in  the  hospital,  and  concludes 
that  "February  2,  1865,  is  the  date  he  availed  himself  of  the  furlough  granted  him 
January  14, 1865."    There  is  no  record,  and  no  contention  made  by  the  War  Depart- 
ment, tliat  thefnrlongh  of  January  1-1, 1865,  was  superneded  or  modified  on  February 
2, 1865,  and  it  needs  no  argument  to  prove  that  the  aforesaid  conclusion  of  the  War 
Department  is  sqnarely  against  its  amended  record.    There  is  nothing  whatever  in 
the  record  to  show  that  Dyer  was  ever  at  any  date  **  fu ploughed  to  await  discharge." 
And  again :  The  War  Department  states,  as  heretofore  rt^cited,  that  it  lielieves  'Hhat 
he  received  proper  notice  of  his  discharge  at  the  time  he  was  released  from  control 
of  the  military  authorities,  February  2, 1865."    Wjis  ho  released  from  the  control  of 
the  military  authorities  on  that  datof    The  record  not  only  shows  that  he  was  on  a 
furlough  at  that  date,  but  it  also  shows  that  ho  was  on  May  19,  1865.  ordered  to 
report  for  discharge,  which  discharge  was  completed,  by  manual  delivery,  on  May 
29,  1865;  and  still  farther,  the  War  Department  concludes  that  **he  was  discharged 
from  the  service  February  2, 1865,  on  surgeon^s  certificate  of  disability,  and  that  so 
much  of  the  riM'ord  (surgeon's  certificate  of  disability)  as  shows  him  <lischargod 
on  April  13,  1865,  is  erroneous."    This  conclusion  is  somewhat  startling,  in  view  of 
the  fact  that  there  is  no  record  in  evidence  of  any  snrgcon's  certificate  of  disability 
for  discharge,  bnt  that  there  is  on  file  with  the  papers  his  original  discharge  certifi- 
cate, which  states  that  he  "is  hereby  discharged  from  the  service  of  the  United 
States  this  13th  day  of  April,  1865,  at  Indianapolis.   *   *    *   (livcn  at  Indianapolis,  Ind., 
this  13th  day  of  April,  1865.     (Signed)  Alvin  P.  Hovey,  brevet  major-general,  United 
States  Volunteers,  commanding  draft  rende/.vons,  Indiana.''    It  is  m:inifest  that  this 
discharge  certificate  can  not  be  summarily  thrown  out  of  the  evidence  npon  a  <*on- 
clnsinn  of  the  War  Department  based  upon  facts  not  in  evidence.     It  is  worthy  of 
note  that  this  certificate  is  not  a  '* surgeon's  certificate  of  disability;"  it  is  the 
actual  discharge  certificate,  signed  by  the  general  commanding  the  rendo/vons,  and 
whose  authority  for  such  pro<'edure  is  evidenced  by  an  indorsement  upon  the  back 
of  the  document,  viz:  "To  be  discharged  by  command  of  Maj.  (renl.  Hooker.    P.  von 
Radowitz,A.A.A.G." 

I  held  in  my  previous  consideration  of  this  motion,  which  holding  is  based  upon 
the  decision  of  the  Jndge-Advocate-Cieneral  of  the  Army  in  the  Poland  a])i)eal,  that 
the  fact  of  payment  up  to  a  certain  date,  or  the  date  of  discharge,  as  shown  by  his 
discharge  certificate,  was  not  conclusive  evidence  that  a  soldier  remained  m  the 
service  up  to  those  d.ites,  f<ir  a  soldier  is  held  to  be  discharged  when  "  he  is  released 
from  his  contract  to  serve  and  the  control  of  his  officers,  and  is  a  civilian,  and  at 
liberty  to  act  jwjcordingly."  (Poland  Appeal,  8  P.  I).,  266.)  And  it  is  upon  this 
principle  that  the  War  Department  holds  that  claimant  was  "discharged"  on 
Februarj'2, 18^55.  Unfortunately,  however,  for  the  argnment,  the  record  (and  that  is 
all  that  we  are  bound  by,  as  far  as  the  War  Department  holding  in  this  particular 
ciise  is  concerned)  absolutely  ncgntives  the  War  Department's  conclusion,  aud  I 
again  repeat,  that  there  is  nothing  in  the  record,  as  originally  filed,  or  as  amended 
by  the  War  Department,  that  warrants  any  such  conclusion. 

lam  not,  however,  satisfied  but  that  claimant  was  notified  earlier  than  the  record 
shows  that  he  was  relciused  from  his  contract  t«»  service,  and  wns  rologatetl  by  the 
proper  authorities  into  a  civilian's  status.  It  is  apparent  that  the  record  can  fur- 
nish nothing  further  as  to  this  p<iint,  and  this  being  true,  verbal  te«Lim<»ny  may  he 
resorted  to  to  fix,  if  possible,  the  date  on  which  he  was  "released  from  his  contract 
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to  serve  and  the  control  of  his  officers,  and  ia  (was)  a  civilian^  and  at  liberty  to  act 
accordingly." 

The  qnestion  then  is,  Was  soldier  informed,  npon  his  release  from  the  hospital, 
that  he  had  been  ordered  by  the  proper  authorities  to  be  discharged,  and  did  he  gu 
to  his  home  with  the  knowledge  that  he  was  released  from  the  service,  althongh  his 
discharge  papers  were  not  at  that  time  made  outf  A  vital  principle  is  involved  in 
this  ctise,  and  a  special  examination  is  ordered,  to  determine  with  great  thorough- 
ness and  care,  and  the  dati*  that  the  knowledge  of  release  from  service  was  actnaliy 
received  by  claimant  should  be  aetiially  or  approximately  fixed. 

The  actitm  appealed  from  is  reversed  and  special  examinatitm  ordered. 

The  examination  ordered  by  my  immediate  predecessor  has  been 
held  and  the  case  is  again  before  the  Secret^iry.  Tecbiiically  speaking, 
the  proper  practice  would  be  for  you  to  take  action  npon  the  new  evi- 
dence, leaving  claimant,  if  said  action  was  against  him,  to  appeal  if  he 
so  desired;  but  inasmuch  as  such  procedure  would  tend  to  delay  any 
rights  that  claimant  might  have,  and  for  the  further  and  good  reason 
that  in  your  return  of  the  files  to  me  you  request  a  ruling  upon  the 
important  point  involved,  it  is  deemed  that  justice  will  be  better  con- 
served by  an  immediate  review  of  the  case. 

As  stated  in  the  above  (juoted  opinion,  the  only  question  now  involved 
is  as  to  the  date,  actual  or  approximate,  that  knowledge  was  brought 
home  to  this  soldier  that  he  was  released  from  his  contract  to  serve, 
and  the  control  of  his  officers,  and  was  a  civilian  and  at  liberty  to 
act  as  such.  (See  Judge- Advocate-General's  ruling  embodied  in  the 
Poland  appeal,  8  l\  I).,  L>(>6.) 

Claimant  testifies  that  while  he  was  in  the  hospital  at  Camp  Carring- 
ton,  Indiana,  with  a  severe  case  of  erysipelas,  the  surgeon  at  said  hos- 
pital, sometime  during  P'ebruary,  1805,  told  him  that  he  could  go  home 
if  he  so  desired  and  stay  until  he  was  ordered  back,  because  he  could 
have  better  care  at  his  home  than  at  the  hospital.  He  believes  that  he 
had  some  kind  of  a  written  leave  of  absence,  but  is  positive  that  said 
writing,  if  he  ever  had  one,  was  of  the  nature  of  a  "sick  furlough.*" 
He  states  that  he  did  not  receive,  at  or  about  that  time,  any  intimation 
that  he  had  been,  or  was  about  to  be,  discharged,  but  that  he  went 
home  with  the  clear  conviction  that  he  was  under  military  orders,  and 
was  only  on  sick  leave.  He  has  been  subjected  to  a  close  cross- 
examination,  and  he  tells  his  story  in  a  straightforward  way,  and 
clearly  and  unequivocally  narrates  all  of  the  circumstances,  steadfastly 
denying  that  he  was  ever  informed,  or  had  any  reason  to  believe,  that 
he  was  furioughed  to  await  discharge,  or  that  he  was  to  be  discharged, 
until  he  reached  Indianapolis  in  pursuance  to  an  order  of  the  military 
authorities  to  report  at  that  city.  The  special  examiner  who  took  his 
testimony  states  that  his  reputation  for  veracity  is  good,  and  that  he 
gave  his  testimony  with  an  openness  that  impressed  him  with  the 
soldier's  honesty  of  purpose  and  truthfulness. 

His  brother  testifies  that  while  soldier  was  sick  in  hospital,  he, 
affiant,  received  word  that  his  brother  was  dangerously  ill.  He  went 
to  see  him  and  returned  home  without  making  any  arrangements  for 


DECISIONS   RELATING   TO   PENSIONS.  91 

soldier's  retarn.  He  saw  soldier  tbe  day  after  soldier  reached  liome 
and  states  that  he,  affiant,  thought  he  was  discharged.  Upon  being 
qaestioned  he  states  that  his  reason  for  such  belief  was  that  <Hhere 
was  no  call  for  him  after  that."  This  affiant  further  states  that  he  did 
not  know  that  soldier  ever  returned  to  Indianapolis,  when  the  record 
shows  that  he  did.  Affiant  says  his  memory  is  not  of  the  best,  and  has 
no  knowledge  or  reason  for  his  belief  that  soldier  was  discharged,  except 
as  above  stated. 

William  H.  Medaris,  a  neighbor,  remembers  the  drafting  of  soldier, 

but  does  not  recall  his  return  in  February,  and  does  not  remember  that 

he  was  sick.    Isaac  lilown  (aged  39  years  in  1897)  thinks  soldier  did 

not  come  homo  until  the  war  ended,  but  on  reflection  thinks  he  was 

home  on  a  sick  furlough,  but  is  not  positive.     If  affiant's  age  is  correctly 

stated  lie  probably  remembers  but  little  about  it.    Henry  H.  McIIur- 

ley,  a  neighbor,  recalls  the  visit  of  soldier's  brother  to  Indianapolis, 

and  thinks  soldier  returned  home  with  him.     He  further  states  that 

he  did  not  see  soldier  at  the  time,  and  did  not  go  to  his  house  until 

s^)metime  "inside  of  a  month  and  a  half"  or  "inside  of  two  months" 

after  his  return.    He  thinks  soldier  was  discharged,  but  has  no  reason 

for  this  belief,  save  that  he  thinks  he  heai*d  so;  he,  however,  recalls  no 

such  fact  as  having  been  told  him  by  soldier,  but  has  the  impression 

.  that  he  was  told  so  by  "  neighbors  in  passing."    All  of  the  above  affiants 

are  rated  as  men  of  veracity  and  are  entitled  to  full  credit.    S.  T.  Isom, 

evidently  a  neighbor,  reported  as  unreliable  generally,  but  as  perhaps 

worthy  of  belief  in  this  case,  testifies  that  he  was  at  soldier's  home 

when  he  returned  sick;  that  affiant  understood  soldier  was  at  home  on 

"a  discharge  furlough,"  but  that  afterwards  this  discharge  furlough 

was  revoked;  that  soldier  did  not  understand  the  letter  which  called 

him  back  to  Indianapolis,  but  that  when  soldier  returned  again  from 

that  city  he  told  affiant  that  he  was  "released."    On  being  questioned 

as  to  what  soldier  "thought"  about  the  nature  of  his  furlough,  he  says 

first  one  thing  and  then  another,  but  finally  states  he  does  not  think 

soldier  made  any  arrangement  to  "put  in  a  crop"  until  he  was  finally 

discharged.    The  testimony  of  affiant  Isom  is  the  only  testimony  that 

militates  against  claimant's  testimony,  and  it  is  very  evident  that 

Isom's  evidence,  in  material  particulars,  is  based- tipon  a  very  vague  and 

misty  recollection.    He  does  not  pretend  to  testify  as  to  anything  that 

soldier  told  him,  his  statements  going  to  what  he  supposed  soldier 

"thought."    Such  evidence,  from  such  a  source,  can  have  but  little 

weight,  and  can  not  be  received  as  sufficient  to  explain  any  material 

fact,  much  less  to  overthrow  the  record  or  claimant's  own  positive 

statements  as  to  facts  and  his  own  belief. 

I  have  carefully  considered  the  issues  involved  herein,  and,  after 
mature  deliberation,  I  believe  the  principle  laid  down  by  my  immediate 
predecessor  in  the  decision  quoted  herein  is  sound  and  just,  and  is 
founded  upon  both  law  and  equity.    It  is  of  the  greatest  importance 
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that  on8  Department  of  the  Goyernment  shall  not  usurp  the  fanction<i, 
rights,  and  powers  of  another  Department  of  the  Government.  The 
War  Department  is,  by  law,  the  proper  repository  of  the  military 
archives  of  the  Government,  and  therein,  of  the  records  showing  the 
personal  military  history  of  its  soldiers.  A  transcript  of  the  record  in 
any  given  case,  properly  attested  by  the  legal  custodian  of  the  military 
records  aforesaid,  is  competent  and  sufficient  proof,  if  unrebutted,  of 
the  facts  therein  recited. 

This  Department  is  likewise  charged  by  law  with  a  specinl  fdnction, 
as  the  court  of  last  resort  in  such  cases,  to  wit,  to  determine  whetlier, 
upon  all  the  proofs  adduced,  a  given  claimant  has  made  out  such  title 
as  gives  him  an  acknowledged  right  to  the  benefits  contained  within 
the  pension  laws.  Among  the  kinds  of  evidence  adduced  for  the  trial 
of  this  issue  is  the  record  in  possession  of  the  Government  showing  the 
military  history  of  the  soldier  in  question.  This  Department,  in  the 
final  adjudication  of  the  question  in  issue,  is  bound  by  the  record.  Bnt 
the  record  can  only  be  conclusive  of  the  facts  which  it  contains,  and  is 
to  be  weighed,  in  so  far  as  its  effects  on  the  pensionable  rights  of  Ji 
claimant  is  concerned,  precisely  like  any  and  all  other  evidence  admitted 
in  the  hearing.  This  Department  is  bound  to  accept  as  tnie  the  niiira 
peached  record  which  the  War  Department  shall  supply  in  any  given 
case,  but  this  Department  alone  has  the  power  under  the  law,  in  the 
absence  of  any  statutory  direction  or  restriction,  to  determine  what 
effect  such  record  shall  have  ui>on  the  pensionable  rights  sued  for. 

The  record  in  this  case  shows  the  Government  to  have  accepts  claim 
ant  into  the  United  States  service,  and  to  have  held  him  to  such  service, 
on  December  20,  1864;  he  was  sent  to  the  post  hospital  on  January  8, 
1865;  furloughed  home  January  14,1865;  he  was  returned  to  duty,  and 
availed  himself  of  his  furlough  home,  on  February  2, 1865;  discharged 
on  April  13, 1865;  notified  to  report  for  discharge  on  May  19,  1865;  and 
discharge  certificate  delivered  May  29, 1865;  he  was  paid  by  the  United 
States  Government  to  include  the  period  between  the  date  he  was 
drafted,  viz,  December  12,  1864,  and  the  date  of  his  discharge,  viz, 
April  13, 1865,  and  there  being  no  evidence  of  any  kind  to  show  that 
this  soldier,  previous  to  April  13,  1865,  was  ever  advised,  or  received 
any  intimation  from  any  one,  that  he  "  was  relieved  from  his  contract 
to  serve,  and  the  control  of  his  officers,  and  was  a  civilian  and  at  liberty 
to  act  accordingly,"  I  hold  that  for  pensionable  purposes  it  is  shown 
that  claimant  served  more  than  ninety  days  in  the  military  service  of 
the  United  States  during  the  late  war  of  the  rebellion. 

You  will  therefore  reopen  this  case  and  readjudicate  it  under  the 
above  holding. 
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deci-aration8  uniieu  act  of  june  s7,  1800. 
Instructions. 

1.  Erory  application  for  pensiou  under  the  second  section  of  the  aot  of  June  27, 

1^*J0,  Hboald  state  that  the  same  is  made  under  said  act,  the  dates  of  enlistment 
and  discharge,  the  name  or  nature  of  the  diseases,  wounds',  or  injuries  by  which 
the  claimant  is  disablcMl,  and  that  they  are  not  due  to  vicious  habits:  Pro- 
riiletl,  hoictviTf  That  tho  omission  of  any  of  thest'  averments  shall  not  invalidate 
the  application  (the  intent  to  claim  pension  being  manifest  and  tho  declaration 
being  executed  in  accordance  with  law),  but  such  application  shall  be  subject 
to  amendment  by  means  of  a  supplemental  aOidavit,  in  tho  particulars  wherein 
it  is  defective;  said  supplemental  affidavit  or  affidavits  to  be  read  in  connection 
with  and  as  a  part  of  tho  application  itself:  And  provided  further ,  That  a  declara- 
tion in  the  terms  of  the  act  shall  be  sufficient. 

2.  Should  the  ])aper  filed  fail  to  show  upon  its  face,  with  certainty,  that  it  is 

intended  as  a  claim  for  the  benefits  of  the  act  of  Jnno  27, 18{M),  t lie  claimant  may 
make  it  certain,  by  moans  of  a  supplemental  affidavit,  which  shall  be  read  in 
connection  with  and  as  a  part  of  the  original  application. 

3.  Should  the  medical  examination  disclose 4ihe  existence  of  any  disease,  wound,  or 

injury  not  alleged  in  the  original  or  amendatory  application,  which  is  a  factor 
in  the  applicant's  inability  to  earn  a  Hupport  by  manual  labor,  the  claimant 
shall  be  called  npon  to  state,  under  oath,  the  time,  place,  and  circumstance, 
when,  where,  and  under  which  such  wound  or  injury  was  received  or  disease 
contracted,  and  whether  it  was  in  any  manner  caused  by  vicious  habits. 

4.  Should  the  wound,  injury,  or  disease  not  specified  in  the  original  or  amendatory 

declaration,  but  discovered  on  medical  examination,  be  shown  to  have  existed 
at  the  time  when  the  original  declaration  was  filed,  and  it  is  found  not  to  be 
due  to  vicious  habits,  it  shall  be  taken  into  account,  the  same  as  if  formally 
specified  in  the  original  application,  in  estimating  the  degree  of  the  permanent 
mental  or  physical  disability  to  which  it  contributes. 

Should  it  be  found,  however,  not  to  have  existed  at  the  time  when  tho  orif^inal 
application  was  filed,  but  from  a  subseciucnt  date  prior  to  medical  examinatitm, 
tho  degrees  of  the  disability  of  the  applicant  1>eing  below  tho  maximum  rating, 
pension  may  be  increased  accordingly  from  the  date  when  such  wound  or  injury 
was  incurred  or  disease  contracted,  provided  the  do«;ree  of  disability  from  all  con- 
tributory causesis  thereby  enhance<l  to  a  sufficient  extent  to  justify  a  higher  rating. 

Should  it  be  found  impossible  to  fix  tho  exact  date  when  such  wound  or  injnry  was 
received  or  disease  contracted,  the  higher  rating  shall  commence  from  the  date 
of  the  certificate  of  medical  examination  showing  itH  existence. 

5.  Vicious  habits, — A  liberal  and  reasonable  rule  in  regard  to  the  proof  as  to  "  vicious 

habits''  was  laid  down  by  the  Department  in  the  case  of  .John  Martin  (7  P.  D., 
578),  and  the  same  is  hereby  affirmed:  Provided^  hotcerer,  That  whore  the  nature 
of  the  disease,  wound,  or  injury  is  such  as  to  show  that  it  is  not  due  to  vicious 
habits,  the  Commissioner  of  Pensions  may,  in  his  discretion,  accept  the  sworn 
statement  of  tho  applicant  as  sufficient. 

6.  Original  pension  having  been  allowed,  any  subsequent  increase  of  pension  must 

be  based  on  the  fact  that  there  is  increased  incapacitation  for  earning  a  support  by 
manual  labor,  and  must  be  ac\judicated,  so  far  as  conmiencement  of  the  increased 
rate  is  concerned,  nnder  section  4698 .J,  Revised  Statutes  of  the  United  States. 

7.  All  former  rules  and  decisions  in  conflict  herewith  are  hereby  set  aside. 

Assistant  Secretary  Webster  Davis  to  the  Coinmissianer  of  FensionSj  July 

28, 1897. 

I  have  considered  your  RUffgestious  relative  to  a  modification  of  tbe 
rules  governing  the  adjudication  of  claims  arising  under  the  second 
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sectiou  of  the  act  of  Juue  27,  1890.  It  is  represented  to  me  tbat  the 
present  rules,  by  reason  of  technicalities,  necessitate  an  uneconomical 
distribution  of  the  clerical  force  at  your  command,  and  in  other  ways 
render  the  administration  of  the  law  difficult  and  embarrassing. 

After  a  careful  examination  of  the  various  enactments  of  law  that  gti 
to  make  up  the  i)ension  system,  I  can  not  think  it  was  the  intention  of 
Congress  to  hedge  their  a<lministration  with  the  difficulties  and  pitfalls 
of  any  system  of  special  pleading,  the  technicalties  and  refinements  of 
which  may  tend  to  a  practical  defeat  of  the  benevolent  aid  intended  to 
be  extended  to  the  soldiers  of  the  Republic. 

The  pension  law  is  essentially  a  law  sui  generis;  and  while  a  proceed- 
ing had  thereunder,  when  not  expressly  regulated  by  statute,  may  draw 
to  itself  the  aid  of  certain  canons  of  law  and  rules  of  evidence,  yet  the 
very  nature  of  cases  arising  under  this  law  forbids  that  strictness  and 
technicality  that  attend  upon  regular  court  proceedings. 

Here,  the  will  of  the  legislature  being  ascertained,  the  attendant  pro 
ceedings  should  be  as  simple  as  possible.  A  nmltitude  of  roles  tends 
to  confusion ;  and  the  way  of  the  claimant  should  not  be  hedged  about 
with  any  difficulty  that  can  be  avoided. 

The  act  of  June  27, 1890,  provides  that  pension  thereunder — 

shaU  commence  from  the  date  of  the  filing  of  the  application  in  the  Pension  Office 
after  the  passaj^e  of  this  act,  upon  proof  that  the  dinahility  then  existed. 

So  tliat  application  must  be  made  in  order  to  receive  a  pension  under 
this  act. 
In  its  terms  this  law  declares  that — 

all  personB  who  served  ninety  dayR  or  more  in  the  military  or  naval  service  of  the 
Unite<l  States  during  the  late  war  of  the  rebellion,  and  who  have  been  houorably 
discharged  therefrom,  and  who  aro  now,  or  who  may  hereafter  be,  suiiering  from  a 
mental  or  physical  disability  of  a  permanent  character,  not  the  resnlt  of  their  owd 
vicious  habits,  which  incapacitates  them  for  the  performanct'  of  manual  labor  in 
such  a  degree  as  to  render  them  nnable  to  earn  a  sup|iort,  shall,  upon  making  due 
proof  of  the  fact,  according  to  such  rules  and  regulations  as  the  Secretary  of  ihe 
Interior  may  provide,  be  placed  upon  the  list  of  invalid  jtensioners,  etc. 

Although  the  statute  has  clearly  indicated  the  conditions  precedent 
to  title  under  this  law,  yet  it  is  silent  as  to  the  form  of  application.  It 
has,  however,  conferred  uj)on  the  Secretary  of  the  Interior  the  power 
to  make  rules  by  which  ^'due  proof"  shall  be  made  of  the  facts  rec^uired 
to  be  established,  in  order  to  draw  to  the  applicant  the  benefits  of  the 
statute,  and  this  power,  I  take  it,  includes  authority  to  prescribe  what 
shall  constitute  an  "application"  within  the  meaning  and  intent  of 
the  law. 

After  a  careful  consideration  of  the  whole  matter,  I  have  concluded 
that  a  faithful  compliance  with  the  following  "rules"  will  obviate  the 
difficulties  complained  of  and  furnish  a  safe,  speedy,  and  uniform  sys- 
tem of  adjudicating  claims  that  arise  under  the  second  section  of  the 
act  of  June  27, 1890,  viz: 

1.  Every  application  for  pension  under  the  second  section  of  the  act 
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of  June  27, 1890,  should  state  that  the  same  is  made  under  said  act, 
the  dates  of  enlistment  and  discharge,  the  name  or  nature  of  the  dis- 
eases, wounds,  or  injuries  by  which  the  claimant  is  disabled,  and  that 
they  are  not  due  to  vicious  habits:  Provided,  however ,  That  the  omis- 
sion of  any  of  these  averments  shall  not  invalidate  the  application  (the 
intent  to  claim  pension  being  manifest  and  the  declaration  being  exe- 
cuted in  accordance  with  law),  but  such  application  shall  be  subject  to 
amendment  by  means  of  a  supplemental  affidavit  in  the  particulars 
wherein  it  is  defective;  said  supplemental  affidavit  or  affidavits  to  be 
read  in  connection  with  and  as  a  part  of  the  application  itself:  And  pro- 
mded  further y  That  a  declaration  in  the  terms  of  the  act  shall  be  sufficient. 

2.  Should  the  paper  filed  fail  to  show  upon  its  face  with  certainty 
that  it  is  intendeil  as  a  claim  for  the  benefits  of  the  act  of  June  27, 1890, 
the  claimant  may  make  it  certain  by  means  of  a  supplemental  affidavit, 
which  shall  be  read  in  connection  with  and  as  a  part  of  the  original 
application. 

3.  Should  the  me<lical  examination  disclose  the  existence  of  any  dis- 
ease, wound,  or  injury  not  alleged  in  the  original  or  amendatory  appli- 
cation, which  is  a  factor  in  the  applicant's  inability  to  earn  a  support 
by  manual  labor,  the  claimant  shall  be  called  upon  to  state,  under  oath, 
the  time,  place,  and  circumstance,  when,  where,  and  under  which  such 
wound  or  injury  was  received  or  disease  contracted,  and  whether  it  was 
in  any  manner  caused  by  vicious  habits. 

4.  Should  the  wound,  injury,  or  disease  not  specified  in  the  original 
or  amendatory  declaration,  but  discovered  on  medical  examination,  be 
shown  to  have  existed  at  the  time  when  the  original  declaration  was 
filed,  and  it  is  found  not  to  be  due  to  vicious  habits,  it  shall  be  taken 
into  account  the  same  as  if  formally  specified  in  the  original  application 
in  estimating  the  degree  of  the  permanent  mental  or  physical  disability 
to  which  it  contributes. 

Should  it  be  found,  however,  not  to  have  existed  at  the  time  when 
the  original  application  was  filed,  but  from  a  subsequent  date  prior  to 
medical  examination,  the  degrees  of  the  disability  of  the  applicant  being 
below  the  maximum  rating,  pension  may  be  increased  accordingly  from 
the  date  when  such  wound  or  injury  was  incurred  or  disease  contracted, 
provided  the  degree  of  disability  from  all  contributory  causes  is  thereby 
enhanced  to  a  sufficient  extent  to  justify  a  higher  rating. 

Should  it  be  found  impossible  to  iix  the  exact  date  when  such  wound 
or  injury  was  received  or  disease  contracted,  the  higher  rating  shall 
commence  from  the  date  of  the  certificate  of  medical  examination 
showing  its  existence. 

5.  Vicious  habits. — A  liberal  and  reasonable  rule  in  regard  to  the 
l>roof  as  to  "vicious  habits"  was  laid  down  by  the  Department  in  the 
case  of  John  Martin  (7  P.  D.,  578),  and  the  same  is  hereby  affirmed: 
Provided,  however,  That  where  the  nature  of  the  disease,  wound,  or 
injury  Is  such  as  to  show  that  it  is  not  <hie  to  vicious  habits,  the  Com- 
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miBsioiier  of  Peusioim  may,  in  his  discretion,  accept  the  sworn  statement 
of  the  applicant  as  sufficient. 

6.  Original  i>ension  having  been  allowed,  any  subsequent  increase  of 
pension  must  be  based  on  the  fact  that  there  is  increased  incapacitatiou 
for  earning  a  support  by  manual  labor,  and  must  be  adjudicated,  so  far 
as  commencement  of  the  increased  rate  is  concerned,  under  section 
4698i  Revised  Statutes  of  the  United  States. 

7.  All  former  rules  and  decisions  in  conflict  herewith  are  hereby  set 
aside. 


seuvice-ue\ti:xuk  c'lttteu— mexican  war. 
William  F.  Rogers. 

Under  tho  jict  of  Marcli  2, 1799  (86ction  2757,  Revised  Statutes),  the  reTenne-cutter 
Forward  was  embraced  within  and  constituted  a  part  of  the  naval  eBtablishment 
of  the  United  States  for  more  than  sixty  days  in  the  war  with  Mexico,  and  claim- 
ant, beiii^  an  officer  on  said  revenue  cutter  and  serving  with  the  Navy  of  the 
United  States  in  Mexico  or  on  the  coasts  thereof  during  the  war  with  that  nation 
for  more  tliau  sixty  days  and  having  engaged  in  battle  in  said  war^  he  has  title  to 
pension  under  act  of  January  29,  1887. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

August  2j  1897. 

I  have  the  honor  to  state  that  I  am  in  receipt  of  the  following  com- 
mnnication,  addressed  by  you  to  the  Hon.  Thomas  Kyan,  First  Assistant 
Secretary  of  the  Interior,  of  date  July  16, 1897,  in  reply  to  a  letter  of 
inquiry  made  by  him  of  date  July  15, 1897,  concerning  dropping  from 
the  rolls  the  name  of  Oapt.  W.  F,  Rogers,  a  pensioner  under  act  of  Jan- 
uary 29, 1887  (Mexican  war),  certificate  No.  6641,  which  communication 
has  been  referred  to  me  for  consideration  and  appropriate  action: 

Sir  :  In  reply  to  the  inclosed  letter,  I  have  the  honor  to  state  that  William  F.  Roger* 
was  pensioned  Juno  27,  1887,  for  service  as  lieutenant  on  the  United  States  revenue- 
cutter  Forward  from  June  30,  1846,  to  April  30,  1847,  the  said  vessel  having  heen  ia 
active  cooperation  with  the  Navy,  by  order  of  the  President  of  the  United  States, 
in  prosecuting  the  war  with  Mexico.  The  claim  was  allowed,  under  the  practice  then 
existing  in  this  Bureau,  that  all  persons  who  rendered  the  necessary  service  on  1»oard 
of  revenue  cutters  while  cooperating  with  the  Navy  in  the  war  with  Mexico  had  title 
under  tho  act  of  January  29,  1887.  His  name  was  dropped  from  the  pension  roll  on 
tho  ground  that  he  was  not  legally  enlisted  into  the  military  or  naval  service  of  the 
United  States. 

In  a  decision,  dated  June  22, 1895,  by  the  Hon.  John  M.  Reynolds,  Assistant  Secre- 
tary of  the  Interior,  in  the  case  of  David  Oliver,  Navy  certificate  15069,  act  of  June 
27,  1890,  he  held  ''  that  those  who  served  in  the  revenue  marine  on  vessels  which 
cooperated,  by  direction  of  the  President,  with  the  Navy,  as  provided  in  section 
2757,  R.  S.,  were  not  in  the  Navy  or  the  naval  establishment  of  the  United  States, 
and  are  not  pensionable  under  said  act,  nor  their  widows  or  minor  children.'' 

It  is  true  that  the  decision  referred  to  was  made  in  a  claim  under  the  act  of  June 
27,  1890,  for  service  which  was  alleged  to  have  been  rendered  during  the  war  of  the 
rebellion.  That  decision  held,  however^  that  the  revenue  marine  is  not  a  part  of  or 
included  in  the  regular  naval  service.  It  ia  a  civil  branch  only  of  service  which  is, 
in  a  popular  and  general  sense,  naval  because  on  the  water,  but  is  wholly  separate 
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and  distinct  from  the  organized  goverumental  military  and  naval  forces,  and  is  bo 
recognized  hy  the  law,  which  provides  that  ^'the  revenue  cotters  shall,  when  the 
President  so  directs,  cooperate  with  the  Navy.'' 

It  was  further  held  that  those  persons  in  the  revenne-uiarine  service  were  in  the 
civil  employment,  and  not  in  either  the  military  or  naval  branches  of  the  Govern- 
menty  and  that  their  status  as  civilian  employees  was  not  changed  by  reason  of  the 
fact  that  the  vessels  on  which  they  served  cooperated  with  the  Navy  by  order  of  the 
President,  as  provided  by  law. 

The  conditions  as  to  the  nature  of  service  in  the  act  of  Jannary  29,  1887,  being 
identical  with  those  iu  the  act  of  June  27,  1890,  viz,  **  in  military  or  naval  service  of 
the  United  8tate«." 

It  is  believed  that  this  decision  is  adverse  to  the  rights  of  this  pensioner  and  all 
other  persons  who  have  been  pensioned  for  service  while  attached  to  revenue  cut- 
ters, and  who  were  not  regularly  enlisted  in  the  military  or  naval  service  of  the 
Unite<l  States. 

Very  respectfully, 

H.  Clay  Evans. 

Hon.  Thomas  Rtan, 

Firat  A»$isiant  Secretary  of  ike  Interior. 

The  navai  history  of  Lieutenant  Kogers,  as  certiiied  by  the  honora- 
ble Secretary  of  the  Treasury  of  date  March  19,  1807,  shows  that  he 
was  api)ointed  third  lieutenant  in  the  revenue-cutter  service  June  30, 
1846,  was  promoted  successively  to  the  grades  of  second  and  first  lieu- 
tenant, and  tendered  his  resignation  March  1%  1861.  Upon  his  appoint- 
ment in  1846  he  was  assigned  to  duty  on  the  revenue-cutter  Forirard, 
then  in  active  cooperation,  by  order  of  the  President,  with  the  Navy, 
in  the  prosecution  of  the  war  with  Mexico,  and  served  tliereon  until 
subsequent  to  April  30,  1847,  the  date  of  her  withdrawal  from  said 
cooperation. 

The  record  shows  that  on  February  4,  1887,  this  officer  filed  declara- 
tion for  Mexican-war  pension  under  act  of  January  29, 1887,  and  on 
June  27, 1889,  he  was  pensioned  under  said  act  at  $8  per  month  from 
January  29, 188  <. 

On  April  21, 1897,  steps  were  taken  by  your  Bureau  by  notice  to  drop 
the  pensioner's  name  from  the  roll,  and  on  June  4,  1897,  the  dropping 
was  approved  by  your  Bureau  on  the  ground — 

that  pensioner  had  no  title  to  pensiou  under  act  of  January  29,  1887;  as  he  was  not 
an  officer  or  enlisted  man  iu  the  United  States  Army  or  Navy  as  required  hy  said 
act,  but  served  on  a  United  States  revenue  cutter,  which  service  does  not  coufer  title 
to  pension  except  for  disabilities  incurred  or  contracted  while  cooperating  with  the 
Navy.  Evidence  filed  in  rebuttal  is  not  deemed  sufficient  to  warrant  change  of 
action. 

Accordingly,  on  June  16, 1897,  the  United  States  pension  agent  was 
notified  to  drop  x>cnsioner's  name  from  the  rolls. 

It  appears  that  this  officer's  claim  was  allowed  under  the  practice 
then  existing  in  your  Bureau,  that  all  persons  who  rendered  the  neces- 
sary service  on  board  of  revenue  cutters  while  cooperating  with  the 
Navy,  in  the  war  with  Mexico,  had  title  thereto  under  the  act  of 
January  20, 1887. 

It  also  appears  that  pensioner's  name  was  dropped  from  the  rolls, 
p.  D.— VOL.  9 7 
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consequent  npou  tlie  decision  of  Assistant  Secretary  Reynolds,  in  the 
case  of  David  Oliver  (7  P.  D.,  597),  of  date  June  22,  1895,  a  claim 
under  act  of  June  27, 1890,  wherein  it  was  held  as  follows: 

1.  Those  only  are  penBionable  ander  section  2  of  the  act  of  Jane  27,  or  their  widows 
and  minor  children  auder  section  3,  thereof,  who  were  regnlarly  enlisted  men  or 
oflScers  in  the  military  or  nuval  establishment  of  the  United  States. 

2.  Those  who  served  in  the  revenne  marine  on  vessels  which  cooperated,  by  direc- 
tion of  the  President,  with  the  Navy,  as  provided  in  section  2757  R.  S.,  were  Dot  in 
the  Navy  or  the  naval  establishment  of  the  United  States,  and  are  not  pensionable 
nnder  said  act,  nor  their  widows  or  minor  children.  Case  of  Louis  Schaffer  (6  P.  D., 
l37),  overruled  in  part. 

In  the  case  of  Louis  Schaffer  (6  P.  D.,  137),  thus  overruled  in  part, 
Assistant  Secretary  Bussey,  by  opinion  of  date  December  6, 1892,  held 
as  follows: 

1.  Actual  cooperation  with  the  Navy  by  revenue  cutters  duriug  the  war  of  the 
rebellion  must  be  shown  to  entitle  those  serving  thereon  to  i>en8ion  under  section 
4741  R.  8. 

2.  Persons  serving  on  revenue  cutters  under  like  conditions  would  also  be  entitled 
to  pension  under  the  second  paragraph  of  section  4693  R.  S. 

3.  Ninety  days  of  actual  cooperation  with  the  Navy  must  be  shown  to  entitle 
officers  and  seamen  of  the  revenue-marine  service  to  pension  under  section  2,  act  of 
June  27,  1890. 

4.  The  widows,  minors  or  dependent  relatives  of  such  officers  and  seamen,  would 
not  be  entitled  to  pension  under  section  4741  K.  S. 

5.  They  would  be  entitled  under  the  second  paragraph  of  section  4693  and  sections 
4702  and  4707  K.  8. 

6.  The  widows  and  minors  of  such  officers  and  seamen  would  be  entitled  to  peusioD 
nnder  the  provisions  of  section  3  of  the  act  of  June  27,  1890< 

Section  4741  of  the  Revised  Statutes  provides  as  follows: 

The  officers  and  seamen  of  the  revenue  cutters  of  the  United  States,  who  have 
been  or  may  be  wounded  or  disabled  iu  the  discharge  of  their  duty  while  cooperat- 
ing with  the  Navy  by  order  of  the  President,  shall  be  entitled  to  be  placed  on  the 
Navy  pension  list  at  the  same  rate  of  pension  and  under  the  same  regulations  and 
restrictions  as  are  provided  by  law  for  the  officers  and  seamen  of  the  Navy. 

The  second  paragraph  of  -section  4693  of  the  Revised  Statutes  con- 
fers title  to  pension  under  the  general  law  to  the  following-described 
persons : 

Any  master  serving  on  a  gunboat,  or  any  pilot,  engineer,  sailor,  or  other  person  not 
regularly  mustered  serving  upon  any  gunboat  or  war  vessel  of  the  United  States, 
disabled  by  any  wound  or  injury  received  or  otherwise  incapacitated,  while  in  the 
line  of  duty,  for  procuring  his  subsistence  by  manual  labor. 

It  will  be  observed  that  the  foregoing  citations  from  the  Revised 
Statutes  expressly  confer  title  to  a  disability  pension  to  the  beneficiaries 
named  therein. 

The  act  of  January  29,  1887,  granting  pensions  to  the  soldiers  and 
sailors  of  the  Mexican  war,  provides,  inter  alia,  as  follows : 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men, 
including  marines,  militia,  and  volunteers,  of  the  military  and  naval  services  of  the 
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United  States  who,  being  duly  enlisted,  actually  served  sixty  days  with  the  Army 
or  Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en 
route  thereto,  in  the  war  with  that  nation,  or  were  actually  engaged  in  a  hattio  in 
said  war,  and  were  honorably  discharged,  and  to  such  other  officers  and  soldiers  and 
sailors  aa  may  have  been  personally  named  in  any  resolution  of  CongresH  for  any 
specific  service  in  said  war,  and  the  surviving  widows  of  such  officers  and  enlisted 
men:  Proridedf  That  such  widows  have  not  remarried:  Provided^  That  every  such 
officer,  enlisted  man,  or  widow  who  is  or  may  become  sixty-two  years  of  age,  or  who 
is  or  may  become  subject  to  any  disability  or  dependency  equivalent  to  some  cause 
prescribed  or  recognized  by  the  pension  laws  of  the  United  States  as  a  sufficient 
reason  for  the  allowance  of  a  pension,  shall  be  entitled  to  tbe  benefits  of  this  act; 
but  it  shall  not  be  held  to  include  any  person  not  within  the  rule  of  age  or  disability 
or  dependence  herein  defined,  or  who  incurred  such  disability  while  in  any  manner 
volantarily  engaged  in  or  aiding  or  abetting  the  late  rebellion  against  the  authority 
of  the  United  States.     *     *     * 

That  the  pension  laws  now  in  force  which  are  not  inconsistent  or  in  conflict  with 
this  act  are  hereby  made  a  part  of  this  act,  so  far  as  they  may  be  applicuble  thereto 

The  dropping  of  penBioner's  name  from  the  roll  appears  to  have  been 
actuated  or  directed  by  the  conclusion  of  your  Bureau  that,  as  tbe  act 
of  June  *2ly  1890,  as  construed  by  Assistant  Secretary  Reynolds  in  the 
case  of  David  Oliver,  herein  cited,  is  identical  in  conditions  touching 
the  nature  of  service  specified  in  the  act  of  January  29,  1887,  for  sur- 
vivors of  the  Mexican  war,  namely,  ^^in  the  military  or  naval  service  of 
the  United  States,"  and  hence  the  pensioner  had  no  title  to  the  pension 
granted  him.    Therefore,  as  you  suggest  in  your  communication — 

it  is  believed  by  your  Bareau  that  this  decision  is  adverse  to  the  rights  of  this  pen- 
sioner and  all  other  persons  who  have  been  pensioned  for  service  while  attached  to 
revenue  cutters,  and  who  were  not  regularly  enlisted  in  the  military  or  naval  service 
of  the  United  States. 

The  legal  question,  therefore,  is  whether  the  rulings  of  the  Depart- 
ment as  laid  down  in  the  case  of  David  Oliver  (7  P.  D.,  597),  in  con- 
struing the  provisions  of  the  act  of  June  27,  1890,  touching  title  to 
pension  under  said  act  of  those  who  served  during  tbe  late  rebellion 
in  the  Revenue- Marine  Service,  cooperating  with  the  Navy  by  direction 
of  the  President,  and  overruling  in  part  tbe  adverse  previous  decision 
of  the  Department  in  tbe  case  of  Louis  Scbaff'er  (6  P.  D.,  137),  operate 
to  deny  title  to  pension,  under  tbe  Mexican  war  survivors  act  of  Jan- 
uary 29, 1887,  to  those  who  served  during  said  war  on  revenue  cutters 
and  were  engaged  sixty  days  or  more,  under  order  of  the  President, 
in  active  cooperation  with  the  Navy  in  the  prosecution  of  the  war  in 
Mexico. 

The  act*  of  January  29, 1887,  and  June  27,  1890,  both  provide  a  ser- 
vice  pension,  but  are  essentially  at  variance  in  respect  to  tbe  terms  and 
conditions  by  which  title  tbereto  is  created  and  conferred.  These  acts 
are  of  similar  import  in  that  the  beneficiaries  are  relieved  from  the  ope- 
ration of  the  general  law  which  requires  the  disability  to  have  been 
incurred,  either  directly  or  by  result,  in  the  service  and  line  of  duty. 

The  act  of  January  29, 1887,  confers  title  to  pension  upon  the  surviv- 
ing officers  and  enlisted  men,  including  marines,  militia,  and  volunteers, 
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of  the  military  and  naval  service  of  the  United  States  wbo,  being  doly 
enlisted,  actually  served  sixty  days  with  the  Army  or  Navy  of  the  United 
States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto 
in  the  war  with  that  nation,  etc.,  with  the  proviso  only  that  every  such 
officer  or  enlisted  man  or  widow  who  is  or  may  become  C2  years  of  age 
or  who  is  or  may  become  subject  to  any  disability  or  dependency  eqni  v 
aleiit  to  some  cause  prescribed  by  the  pension  laws  of  the  United  States 
as  a  sufficient  reason  for  the  allowance  of  a  pension,  etc.,  shall  be  entitled 
to  the  benefit  of  the  act. 

The  act  of  «Iune  27,  1890,  requires  as  condition  precedent  to  pension 
service  of  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States  during  the  war  of  the  rebellion;  honorable  discharge 
therefroui,  and  the  existence  of  permanent  mental  or  physical  disability, 
not  the  result  of  vicious  habits,  to  a  degree  which  incapacitates  for 
earning  a  support  by  the  performance  of  manual  labor. 

The  cases  of  Schaft'er  and  Oliver  were  both  claims  under  the  act  of 
June  27, 1890.  The  case  at  bar  is  a  claim  under  the  act  of  January  29, 
1887. 

In  the  Schaff'er  case  Assistant  Secretary  Bussey  held,  as  claimant 
had  not  proved  that  during  the  time  he  served  on  the  revenue  eutter 
Miami,  from  April  14  to  July  2i5,  18(55,  said  vessel  was  engaged  in 
"cooperation  with  the  Navy  by  order  of  the  President,"  in  arresting 
rebel  depredations  on  American  commerce  and  transportation,  etc.,  but 
on  the  contrary  that  said  cutter  was  not  employed  in  any  such  duty 
during  the  period  of  claimant's  service  on  board,  he  had  no  title  to  pen- 
sion under  either  section  4741  of  the  Revised  Statutes  or  the  second 
paragraph  of  section  46!)3  of  the  Revised  Statutes,  and  consequently 
no  title  under  act  of  June  27, 1890. 

In  the  case  of  Oliver,  Assistant  Secretary  Reynolds  held  that  even 
though  the  revenue  marine  vessel  on  which  claimant  served  was  "coop- 
erating, by  order  of  the  President,"'  with  the  Navy  in  the  war  of  the 
rebellion,  yet  he  was  not  in  the  Navy  or  naval  establishment  of  the 
United  States  and  hence  not  pensionable  under  act  of  June  27, 1890. 

It  will  be  observed  that  these  contrary  decisions  were  not  made  upon 
any  claim  under  the  act  of  January  29,  1887. 

Section  2757  of  the  Revised  Statutes  (act  of  March  2, 1799)  provides 
as  follows: 

The  revenue  cutters  shall,  whenever  the  President  so  directs,  cooperate  with  the 
Navy,  during  which  time  they  shall  be  under  direction  of  the  Secretary  of  the  Navy, 
and  the  expense  thereof  shall  be  defrayed  by  the  Navy  Department. 

Section  2,  paragraph  1,  of  Article  II  of  the  Constitution  of  the 
United  States,  provides,  inter  alia,  as  follows: 

The  President  shall  bo  commander  in  chief  of  the  Army  and  Navy  of  the  United 
States  and  of  the  militia  of  the  several  States  when  called  into  the  actual  service  of 
the  United  States. 

The  record  shows  that  the  revenue  cutter  on  which  this  oflBcer  served 
was,  by  order  of  the  President,  the  constitutional  commander  in  chief 
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of  the  Army  and  Navy  of  the  United  States,  and  under  the  power  spe- 
cially conferred  upon  him  by  the  act  of  March  2, 1799  (section  2767, 
R.  S.)j  in  active  cooperation  with  the  Navy  of  the  United  States  in  the 
prosecution  of  the  war  with  Mexico  from  June  30, 1846,  to  April  30, 
1847,  the  date  of  withdrawal  of  said  revenue  cutter  from  said  coopera- 
tion. The  record  also  shows  that  the  officers  and  enlisted  men  of  tbis 
cutter,  including  the  pensioner,  were  repeatedly  in  action  with  the 
enemy  under  the  immediate  direction  and  orders  of  officers  of  the 
Navy  and  performed  gallant  and  important  eervice.  The  following  is 
extracted  from  the  report  of  Commodore  M.  0.  Perry  to  Commodore 
Conner,  United  States  Navy: 

It  seema  to  be  just  and  proper,  and  it  is  certainly  a  gratifying  task^  to  make  known 
to  you,  for  the  information  of  the  Department,  the  excellent  conduct  of  the  officers 
and  men  who  served  under  my  command  in  the  late  expedition  to  Tobasco.  The 
enterprise  and  spirit  displayed  by  them  on  every  occasion  gave  sufficient  evidence 
that  in  scenes  more  sangninar^  they  would  do  full  honor  to  the  corps.  •  »  «  i 
am  gratified  to  bear  witness  also  to  the  valuable  services  of  the  revenue  schooner 
Forward,  in  command  of  Captain  Nones,  and  to  the  skill  and  gallantry  of  her  officers 
and  men. 

It  is  beyond  dispute  that  from  June  30,  1846,  to  April  30, 1847,  the 
revenue  cutter  Forward^  not  in  contemplation  of  law,  but  under  actual 
provision  and  mandate  of  law,  and  by  virtue  of  the  order  of  the  Presi- 
dent, became  part  and  parcel  of  tlie  naval  establishment  of  the  United 
States,  under  direction  of  the  Secretary  of  the  Navy,  and  hence  during 
that  periotl  ceased  to  be  part  and  parcel  of  the  Treasury  establishment, 
the  jurisdiction  of  the  Secretary  of  the  Treasury  over  that  vessel  and  her 
officers  and  men  having  been  temporarily  ousted  by  operation  of  the 
act  of  March  2, 1799. 

The  officers  and  enlisted  men  of  that  cutter  thereby  became,  by 
merger,  subject,  and  were  subjected,  to  the  orders  of  the  commodore 
commanding  the  navy  on  that  station  and  amenable  to  the  Eules  and 
Articles  of  War  in  the  practice  then  in  operation. 

If,  then,  the  revenue  cutter  Forward  be(;anie  part  of  the  naval  estab- 
lishment of  the  United  States  from  June  30, 1846,  to  April  30, 1847,  it 
necessarily  follows  that  the  pensioner  had  title  to  pension  under  the  act 
of  January  21),  1887,  having  actually  served  more  tlian  sixty  days  with 
the  Navy  of  the  United  States  in  Mexico,  he  not  being  barred  by  the 
proviso  to  that  act. 

To  hold  otherwise,  by  the  severe  and  technical  construction  that  under 
no  circumstances  nor  operation  of  law  can  a  revenue  marine  vessel,  tem- 
porarily or  otherwise,  be  transferred  to  the  naval  establishment  so  as 
to  confer  title  to  pension  thereunder,  would  operate  to  wrest  from  this 
officer  in  his  old  age  and  advancing  infirmities  that  measure  of  honor, 
credit,  and  recognition  provided  by  the  lawmaking  power  for  those 
who  imperil  life  in  the  war  service  of  the  country. 

The  Acting  Secretary  of  the  Treasury,  in  a  communication  on  this 
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subject  addressed  to  the  Secretary  of  the  Interior  of  date  Febraary  11, 
1891,  states  as  follows: 

Tlie  revenue  cotters  were,  at  the  opening  of  hostilities,  armed,  manned,  and 
equipped  in  the  same  manner  as  natal  vesselH  of  like  size  and  were  maintained  upon 
that  footini;  throughont  tlie  wnr,  and  from  the  nature  of  their  regular  duties  were 
always  in  roadineKs  for  any  duty  or  emergency,  even  to  the  extent  of  active  coop- 
eration with  the  Navy.  They  were  reganled  as  a  part  of  the  naval  force  of  the 
Government. 

I  can  not,  with  uiy  view  of  officnal  duty,  give  countenance  to  any 
action  which  would,  by  implication,  impair  or  deny  to  a  claimant  the 
just  and  liberal  interpretation  of  the  pension  laws. 

The  premises  considered,  I  am  of  opinion  that  this  officer  had  title 
to  the  pension  granted  him  under  the  act  of  January  29, 1887,  and  that 
the  action  of  your  Bureau,  dropping  his  name  from  the  rolls  for  the 
reasons  stated,  was  erroneous  and  is  disapproved.  Therefore  you  will 
please  direct  that  the  pensioner's  name  be  restored  to  the  rolls  and 
that  he  be  paid  the  accrued  i)ension. 


COMMKNC'KMKNT  UATK— KKlll^CTION— ACT  JITXK  87,  1890. 

Galen  Petbrs. 

The  evidence  in  this  case  fairly  shows  that  a  pensionable  degree  of  disability  enti- 
tling claimant  to  $12  per  month  under  the  act  of  .Inue  27,  1890,  and  on  account 
of  which  he  was  pensioned  at  such  rate  from  September  23. 1896.  existed  nt  the 
time  of  filing  his  first  application  July  9,  1890,  and  his  pension  should  have 
dated  from  said  lirst  application,  deducting  payments  made. 

Assifftant  Secretary    Webster  Davis  to  tlw  Gommissioner  of  Pensions^ 

August  8 J  1897. 

Claimant  on  April  5,  1897,  appealed  from  the  action  of  your  Bureau 
of  March  I),  1897,  dating  the- commencement  of  pension  (certificate  No. 
5501(»9)  at  $12  from  September  23, 1896. 

The  ex)ntention  is  that  claimant  should  have. been  paid  $12  per  month 
from  Decicniber  4,  1895,  to  September  23,  1890,  instead  of  $8. 

Claimant  on  July  9,  1890,  filed  his  declaration  under  the  act  of  June 
27, 1890,  i  I  wliich  he  alleged  as  causes  of  total  disability  to  obtain  his 
subsistence  by  manual  labor — 

loss  of  three  fingt>r8  and  thumb  on  left  hand  and  compound  fracture  of  left  leg, 
resulting  in  rheumatism  and  general  debility. 

lie  was  medically  examined  January  14,  1891,  and  pensioned  March 
14, 1892,  at  $12  from  July  9,  1890,  date  of  application,  for  loss  of  three 
fingers  and  distal  phalanx  of  thumb  of  left  hand. 

On  March  9,  1894,  the  medical  referee  approved  action  for  reducing 
his  rate  to  $8  per  month,  and  on  May  28, 1894,  claimant  filed  a  claim 
for  additional  pension  on  account  of  pensioned  causes,  and  also  frac- 
ture of  left  leg  received  in  a  railroad  accident  in  1879,  and  stating  that 
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he  had  received  notice  of  proposed  reduction,  and  instead  of  contesting 
the  matter  he  files  the  above  application ;  and  thereupon  your  Bareaa 
appears  to  have  delayed  action  on  the  proposed  reduction,  and  claimant 
was  again  medically  examined  September  4,  1895,  whereupon  your 
Bureau  on  November  14, 1895,  reduced  his  rate  for  loss  of  three  fingers 
and  distal  phalanx  of  left  thumb  to  $8  per  month  from  December  4, 1895, 
and  certificate  in  conformity  with  said  action  was  issued  in  lieu  of  cer- 
tificate dated  March  26, 1891.  This  action  appears  to  have  been  based 
on  the  medical  examination  of  September  4, 1895.  This  certificate,  how- 
ever, failed  to  make  any  mention  of  the  injury  to  the  right  forearm,  or  to 
the  injury  of  the  right  foot,  although  the  evidence  shows  that  both  said 
injuries  existed  at  tlie  date  of  said  medical  examination  and  long  prior 
thereto.    This  certificate  will  be  further  considerecl  later  on. 

On  July  11, 1896,  claimant  filed  a  declanition  for  increase  in  whioh 
he  alleged  that  he  was — 

crippled  in  the  left  leg  by  a  compoaud  fracture  of  both  bones  caused  by  an  i^Jnry 
received  by  having  three  freight  cars  ran  over  it  at  Fort  Wayne,  Ind.,  September  11, 
1878.  At  same  time  and  pliu:e  he  received  an  injury  to  the  left  knee  by  a  large 
piece  of  iron  running  through  and  dislocating  the  knee.  At  the  same  time  and 
place  the  right  foot  was  broken  in  two  places  and  never  was  set,  causing  it  to  be 
weak,  stiff,  and  painful  whon  he  walks  on  it  a  good  deal.  That  his  right  arm  was 
broken  at  Massillon,  Ohio,  in  October,  1870,  by  a  coupling  link  run  through  the  arm 
between  the  bones,  making  the  arm  weak  and  painful. 

Then  follows  the  formal  application  for  rerating  on  the  ground  that 
the  former  rate  was  too  low.  This  was  in  violation  of  Order  No.  143, 
of  August  15,  1889,  which  required  rerating  claims  to  be  separately 
made,  and  when  joined  in  a  claim  for  increase  the  claim  will  be  adjudi- 
cated as  a  claim  for  increase  only.  His  claim  filed  July  14, 1896,  was, 
therefore,  properly  adjudicated  as  a  claim  for  increase,  and  was  allowed, 
as  hereinbefore  stated,  at  $12  per  mouth  for  ^Moss  of  three  fingers  and 
distal  phalanx  of  left  thumb  and  injury  of  left  leg  and  right  foot." 

The  evidence  unquestionably  establishes  the  fact  that  all  of  the 
causes  of  disability  contributing  to  claimant's  incapacity  to  earn  a 
support  by  manual  labor  existed  prior  to  the  date  of  filing  his  first 
declaration  in  1890.  It  also  established  the  further  fact  that  said 
injuries  or  disabling  causes  were  of  a  permanent  character. 

The  ex  i)arte  testimony,  both  lay  and  medical,  filed  by  claimant  tends 
strongly  to  show  that  said  injuries  totally  incapacitated  claimant  for 
the  performance  of  manual  labor. 

The  board  of  surgeons  who  first  medically  examined  claimant  Jan- 
uary 14,  1891,  reported  his  physical  condition  as  follows: 

Pnlfie  rate,  70;  respiration,  16;  temperature,  98^ ;  height,  5  feet  ^  inches;  weight, 
124  pounds ;  age,  42  years. 

Has  lost  left  little  finger  with  the  whole  of  the  metacarpal  bone  of  same.  Has 
lost  the  ring  finger  of  left  hand  with  half  the  metacarpal  bone  of  same.  Has  lost 
the  distal  phalanx  of  the  thumb  on  left  hand  aud  most  of  the  distal  phalanx  of  index 
finger,  s.nme  hand.  Large  finger  of  left  hand  is  in  good  condition  though  it  has 
some  scars  and  turns  to  the  left  a  good  deal.    Left  leg  has  been  broken  at  its  lower 
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third,  both  bones  being  fractured.  The  result  of  treatment  was  not  satisfactory. 
At  point  of  injury  limb  is  bent  outward  markedly,  apposition  being  imperfect.  Tbe 
old  scar  at  point  of  fracture  he  says  breaks  open  occasionally.  The  appearance  of 
scar  would  indicate  that  his  statement  is  true,  though  it  is  not  open  to-day.  Left 
leg  is  1^  inches  shorter  than  right  one.  Over  inner  tuberosity  of  left  tibia  is  a  scar 
2  by  1  inches.  Right  foot  has  been  fractured  through  the  metatarsal  bones,  two 
of  these  being  broken.  Foot  is  tender  at  the  instep,  and  tbe  two  toes  adjoining  tbe 
great  one  are  stiffened  some.  Over  anterior  aspect  and  middle  third  of  right  arm  is 
a  scar  2^  by  1  inches.  On  back  of  same  arm  is  a  scar  5  by  1  inches  running  from  the 
upper  part  of  the  ulna  obliquely  down  toward  the  lower  end  of  the  radius.  Both 
of  these  scars  are  largely  adherent,  indurated,  and  contracted  and  sensitive.  They 
are  the  result  of  a  railroad  injury 

Muscles  not  sore.  Tendons  not  contracted.  Joints  not  enlarged  or  stiffened  from 
rheumatism.  No  calcareous  deposits.  Area  of  heart's  dullness  normal.  Heart's  rate 
action  and  sounds  normal.    Is  physically  frail.    Not  otherwise  debilitated. 

Dr.  Fisher  is  out  of  the  city  to-day,  and  for  this  reason  his  name  is  not  signed  to 
this  certificate. 

He  is,  in  our  opinion,  entitled  to  a  twelve-eighteenths  rating  for  the  disability 
caused  by  injury  to  left  hand;  six-eighteenths  for  that  caused  by  fracture  of  leftl^ 
and  nothing  for  that  caused  by  rheumatism. 

The  board  of  surgeons  who  examined  claimant  September  4, 1895, 
report  as  follows : 

Pulse  rate,  72;  respiration,  18;  temperature,  98.4;  height, 5  feet  2  inches;  weight, 
118  pouuds;  age,  46  years. 

We  find  upon  examination  entiro  loss  of  fourth  and  fifth  fingers  of  left  hand  at 
carpo-metacarpal  articulation.  Also  loss  of  thumb  of  left  hand  at  first  distal  joint. 
Rating,  six-eighteenths. 

Wo  also  find  evidence  of  an  old  compound  fracture  of  left  tibia  and  fibula  4  inches 
above  ankle  joint.  Union  complete,  but  bones  not  in  perfect  apposition.  Left  leg 
1^  inches  shorter  than  right  leg.  Movements  of  knee  and  ankle  joints  perfect.  Skis 
about  seat  of  fracture  adherent  and  dragging.  Rating,  six-eighteenths.  No  other 
disability  is  found  to  exist.  Claimant  is  a  laborer.  Muscles  fairly  well  developed. 
Palms  hard.    Nutrition  fair  and  general  physical  appearance  healthy. 

Claimant  was  last  medically  examined  September  23, 1890,  when  the 
Doard  reported  as  follows: 

Pulse  rate,  72;  respiration,  18;  temperature,  98.6;  height,  5  feet  3^  inches;  weight, 
120  pounds;  age,  49  years. 

Claimant  has  lost  the  two  outer  fingers  of  left  hand  and  a  large  part  of  the  meta- 
carpal  bono  of  tb(\se  finji^ers;  also  the  distal  extremity  of  left  thumb  and  part  of 
the  distal  extremity  of  left  forefinger,  which  is  also  stiffened  and  wanting  in  function 
and  power.     Rate,  $12. 

Claimant  has  also  sufiered  a  compound  fracture  of  the  left  leg,  both  bones,  lower 
third,  with  1^  inches  shortening  and  some  deformity.  There  are  two  eschars,  one  on 
inner  and  one  on  outer  side  of  left  knee  (said  to  be  from  an  iron  splinter  passing 
through  this  region  of  the  limb),  which  add  to  tbe  crippling  of  this  leg,  wliich  is 
deformed,  weak,  and  wanting  in  function  and  i)ower.  He  can  not  walk  well  nor 
stand  long  oh  tlio  limb.  Rate,  twelve-eighteenths.  There  has  been  an  injury  to 
right  tarsal  bones.  The  instep  is  raised  up  and  deformed.  The  injury  interferes 
witb  proper  use  of  tbe  foot  in  standing  or  walking.     Rate,  four -eighteenths. 

Hiere  has  been  an  injury  of  right  forearm,  middle  third,  an  eschar  on  outer  aide  of 
arm  3  inches  long  and  one  on  inner  side  1^  inches  long.  Eschars  are  attached  and 
intertero  with  the  strength  and  usefulness  of  the  arm.  Rate,  two-eighteentbs. 
Claimant  has  no  rheumatism ;  joints,  muscles,  and  tendons  aro  normal.    No  rate. 
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He  has  no  general  debility.    Natrition  aod  muscalar  condition  fair,  but  mnsclea  and 
hand  are  soft  and  bLow  no  signs  of  labor.    No  rate. 

Claimant  is,  by  reason  of  his  injuries  and  resulting  permanently  crippled  condition, 
totaUy  incapacitated  for  the  performance  of  any  manual  labor  and  is  entitled  to  a 
second-grade  rating,  $30.    There  is  no  other  disability  and  habits  are  good. 

On  April  27, 1897,  the  acting  chief  of  the  board  of  review  referred 
the  case  to  the  medical  referee  with  the  request  that— 

He  decide  whether  the  action  of  reduction  to  $8  should  not  be  reconsidered. 
Notice  was  served  of  reduction  in  April,  1894,  and  instead  of  filing  evidence  in 
rebuttal  pensioner  forwarded  a  formal  declaration  for  iucroase,  realleging  the  frac- 
ture of  left  leg  which  had  already  been  claimed  in  his  original  declaration.  He  was 
examined  in  September,  1895,  and  the  fracture  was  .described  und  rated,  but  in 
December,  1895,  the  reduction  took  effect. 

On  the  claim  filed  July  11,  1896,  increase  was  alltxnved  from  September  23, 1896, 
date  of  the  examination  thereunder,  at  $12,  the  disabilities  being  those  for  which 
originally  pensioned,  the  injury  (fracture)  of  left  leg,  and  an  injury  of  right  foot, 
alleged  for  tbe  first  time  in  declaration  of  July  11,  1896. 

It  seems  ihat  this  injury  of  right  foot  was  the  determining  factor  in  tbe  medical 
action,  for  tbe  condition  of  the  fractured  left;  leg  conld  not  have  changed  materially 
from  1895  to  1896,  nearly  ten  years  after  it  was  broken,  this  conclusion  boing  reached 
from  the  fact  that  the  reduction  was  efiectcd  after  the  injury  to  leg  had  been  alleged 
and  shown  and  before  the  injury  to  the  foot  had  been  shown,  while  the  increase  was 
granted  for  both. 

The  Inst  examination  does  not  Hcem  to  show  a  serious  disability  in  the  foot,  while 
the  leg  was  rated  $12. 

If  my  supposition  that  the  condition  of  the  leg  did  not  vary  materially  in  1896 
from  what  it  was  in  1895  has  a  basis  in  fact,  and  if  it  be  further  true  that  the  injury 
of  foot  was  and  is  comparatively  unimportant,  would  it  not  be  proper  to  restore  the 
$12  rate  from  December  4,  1895,  for  the  injuries  of  hand  and  legf 

If  not,  no  action  of  this  board  can  afford  relief,  as  the  declaration  of  July  11, 1896, 
is  not  a  claim  for  restoration,  but  for  simple  increase,  with  an  informal  and  inoper- 
ative clause  relating  to  a  rerating  added. 

To  this  slip  the  acting  medical  referee,  on  May  22, 1897,  expressed  the 
following  opinion  from  a  medical  standpoint: 

I  do  not  think  the  action  of  reduction  should  be  reconsidered.  The  reduction  was 
dne  to  the  change  of  practice  in  adjudicating  June  claims  which  was  inaugurated 
by  the  ''Bennett'' decision.  At  the  time  the  revision  was  made  it  was  distinctly 
stated  on  the  brief  face  that  the  injury  to  the  left  leg  was  considered  in  connection 
with  tbe  pensioned  cause  in  estimating  the  disability  existing  for  the  performance  of 
manual  labor  under  the  act.  No  manifcKt  injustice  appears  to  have  been  done  in  the 
revision,  and  an  examination  of  the  two  medical  ceitificates,  that  of  September  4, 
1895,  and  that  of  September  23,  1896,  indicates  that  the  disability  due  to  the  injury 
to  the  leg  has  actually  increased  since  September  4, 1895,  and  the  injury  to  the  right 
foot  does  add  to  the  claimant's  general  fnability  to  do  labor. 

It  is  to  be  noted,  however,  that  the  disability  due  to  the  injury  of 
right  foot  is  but  slight,  the  first  board  giving  him  no  rating,  although 
describing  more  fully  the  injury  and  results  than  the  last  board,  who 
rate  him  but  four  eighteenths  therefor. 

It  is  true  tliat  claimant  did  not  in  terms  allege  the  injury  to  his  right 
foot  and  ankle  in  the  first  or  second  declarations. 

1  am  of  the  opinion  that  the  evidence  in  this  case  fairly  shows  that  a 
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pensionable  degree  of  diBability  entitling  claimant  to  $12  per  month 
under  the  act  of  June  27, 1800,  and  on  accoant  of  which  he  was  pen- 
sioned at  $12  per  montli  from  September  23, 1896,  existed  at  the  time 
of  filing  liis  first  application,  Jnly  9,  1890,  and  his  pension  should  have 
dated  from  said  first  api^lication,  deducting  payments  made. 

The  action  appealed  from  is  accordingly  reversed  and  the  pai)er8  in 
the  case  are  herewith  returned. 

The  former  depiirtmental  decision  of  July  3,  1897,  in  this  case  is 
recalled  and  this  decision  is  substituted  in  lieu  thereof! 


DWyVBiLmr-Acrr  of  jttsir  «7,  i890. 
William  Fbatheely. 

The  claimant  is  by  trade  a  stone  mason.  The  condition  of  his  hand  being  snch  as  to 
prevent  his  working  at  his  trade,  and  being  too  old  to  learn  another,  it  is  held 
that  he  has  a  pensionable  status  under  the  act  of  June  27,  1890.  BeaflSiming 
departmental  derision  in  the  case  of  Charles  Rtone  (8  P.  D.,  477). 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  11, 1897. 

The  appellant  filed  a  claim  iii  your  Bureau  under  the  act  of  June  27, 
1890,  on  June  25, 1891,  alleging  loss  of  first  three  fingers  of  right  hand 
and  broken  thumb  of  same  hand,  loss  of  sense  of  smell,  and  heart 
trouble.  The  claim  was  rejected  July  14, 1893,  on  the  ground  that  no 
ra  ^^able  disability  is  shown  under  the  act  of  June  27, 1890. 

From  this  action  he  appealed  January  15, 1894,  contending  that  he 
is  entitled  to  a  rating  under  ruling  of  Commissioner  of  Pensions  of 
July  12, 1893. 

Under  date  of  August  18,  1894,  the  action  of  your  Bureau  was 
affirmed,  the  Department  holding  that  while  the  claimant  is  shown  to 
be  disabled  in  his  right  hand,  yet  the  evidence  in  the  case  fails  to  show 
that  he  is  thereby  incapacitated  for  earning  a  support  in  whole  or  in 
part  by  manual  labor. 

The  claimant  filed  this  appeal  April  1,  1897,  which  is,  however,  in 
fact  a  motion  for  reconsideration  of  the  departmental  decision  of 
August  18, 1894,  though  it  purports  also  to  be  an  appeal  from  rejection 
of  a  claim  filed  under  the  general  law  on  account  of  an  injury  to  right 
hand,  claimed  to  be  of  service  origin,  consisting  of  a  disabled  thumb 
and  the  loss  of  the  first  three  fingers  at  first  joint. 

So  far  as  the  appeal  relates  to  said  claim  under  the  general  law  it 
must  be  dismissed,  as  it  is  found,  on  inspection  of  the  papers,  that  that 
claim  is  still  pending  and  uiiadjudicated. 

That  part  of  the  appeal  which  relates  to  the  claim  under  the  act  of 
June  27,  1890,  is  evidently  based  upon  erroneous  action  on  the  part  of 
your  Bureau.  I  find  the  appeal  of  January  15, 1894  (which  was  filedin 
the  Pension  Bureau  January  8, 1894),  has,  since  the  decision  on  said 
appeal,  been  taken  out  of  its  appeal  jacket  and  filed  or  bound  in  tbe 
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brief  of  action  taken  July  14, 18d3  (from  which  that  appeal  was  taken), 
as  though  it  were  a  part  of  the  evidence,  or  of  the  claim,  then  finally 
adjudicated  upon.  This,  of  itself,  was  erroneous;  but  in  addition 
thereto  a  second  error,  and  one  inconsistent  with  the  former,  was  made, 
viz :  On  May  17, 1895,  the  claimant  was  notified  that  his  claim  under  said 
act  should  not  be  reopened  unless  a  new  declaration  should  be  filed, 
and  that  the  affidavit  filed  under  date  of  January  8, 1894,  can  not  be 
accepted  as  a  valid  declaration  under  the  act.  From  this  action,  evi- 
denced by  your  communication  to  the  claimant,  filed  with  the  apx)eal, 
the  present  apx)eal  is  filed. 

It  is  clear  the  claimant  has  been  misled  by  this  erroneous  action  of 
your  Bureau  into  filing  this  appeal;  as,  in  fact,  said  ''affidavit,^'  from 
your  action  on  which  this  appeal  was  filed,  is  the  original  appeal  which 
was  finally  acted  on  by  the  Department  on  August  18,  1894.  That 
"affidavit"  or  appeal,  as  it  should  properly  be  called,  should  have  been 
retained  within  its  appeal  jacket,  and  thus  the  present  misconceived 
appeal  would  have  been  avoided. 

That  part  of  the  api)eal,  however,  which  asks  a  reconsideration  of  the 
departmental  decision  of  August  18, 1894,  will  be  entertained,  the  ques- 
tion being  whether,  in  the  light  of  more  recent  decisions,  entertaining 
broader  views  as  to  the  intent  of  the  act  of  June  27, 1890,  the  Depart- 
ment should  adhere  thereto. 

In  the  case  of  Charles  Stone  (8  P.  D.,  477),  Assistant  Secretary 
Reynolds  states: 

Where  it  is  bIiowu  that  a  claimaut  for  invalid  pension  nmlcr  the  act  of  Jane  27, 
1890,  is  prevented  from  following  his  trade  »  *  ^  and  because  of  his  advanced 
age  it  is  not  probable  that  he  could  earn  a  support  by  any  other  occupation  tho  pro- 
Tifions  of  said  act  may  properly  be  held  to  apply.  The  reasonable  and  Just  interpre- 
tation of  said  act  is  not  whether  by  chance  or  charity  the  soldier  can  iind  some  means 
of  supplying  the  necessities  of  life,  but  whether  he  is  disabled  in  a  degree  prevent- 
ing him  from  following  his  trade  or  some  kindred  occupation  which  might  yield  him 
a  support. 

The  appellant  is  a  stone  mason  by  trade,  and  from  the  condition  of 
his  hand  it  is  evident  that  he  can  not  grasp  the  tools  of  his  trade,  and 
hence  can  not  support  himself  by  working  at  it.  In  view  of  the  fact 
that  he  is  about  60  years  old,  it  is  not  probable  that  he  could  learn 
8ome  other  trade  by  which  he  could  earn  a  support  at  his  time  of  life. 

Such  being  the  case,  under  a  just  and  reasonable  interpretation  of 
the  act  of  June  27, 1890,  the  claimant  is  entitled  to  a  rating  under  that 
act. 

The  departmental  action  of  August  18, 1894,  is  reconsidered,  and  the 
action  of  your  Bureau  rejecting  the  claim  for  the  reasons  stated  is 
reversed. 

The  papers  are  herewith  returned  for  readjudication  and  allowance 
of  the  claim  under  said  act,  on  account  of  said  injury  to  right  hand, 
reaffirming  departmental  decision  in  the  case  of  Charles  Stone  (8  P.  D., 
477). 
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SERVICE-MEXICAN  WAR— GIXPIN'S  BATTAI.ION. 

Martinbau  Winters  (widow). 

1.  Under  report  of  the  War  Department,  of  date  August  11,  1897,  the  organization 

known  ns  Gilpin's  Battalion  Missouri  Volunteers  has  service  title  to  pension 
under  act  of  Janaary  29,  1887,  and  therefore  the  widow's  title  follows. 

2.  Departmental  decision  of  August  29, 1896,  in  the  caHe  of  Anton  Brunz  (8  P.  D.,  3U), 

having  heen  rendered  under  misapprehension  of  facts,  is  recalled  and  annalled 

Assistant  Secretary   Webster  Davis  to  the  Cofnmissioner  of  Pensiom, 

August  IS,  1897, 

The  soldier,  William  McK.  Winters,  Company  A,  Gilpin's  battalion 
Missouri  Volunteers,  was  pensioned  March  22, 1889,  at  $8  per  montli, 
under  the  Mexican  war  survivors'  a<5t  of  January  29, 1887,  granting  pen- 
sions to  the  soldiers  and  sailors  of  the  Mexican  war.  This  pension  be 
enjoyed  until  his  death,  September  20, 1896,  and  the  accrued  pension 
was  paid  his  widow. 

The  widow,  Martineau  Winters,  filed  declaration,  December  26, 1896, 
for  widow's  pension  under  said  sict  of  January  29,  1887,  which  claim 
was  rejected  April  20, 1897 — 

on  the  ground  that  service  in  Gilpin's  battalion  Missouri  Volunteers  is  not  a  pen- 
sionable service  under  act  of  January  29,  1887.     Sec  decision  of  August  29,  1896. 

Appeal  from  this  action  of  rejection  was  received  July  23,  1897,  it 
being  contended  in  effect  that  as  the  soldier's  title  tx)  pension  under 
act  of  January  29,  1887,  for  service  in  Gilpin's  battalion  Missouri  Vol- 
unteers had  been  adjudicated  favorably  and  pension  granted,  therefore 
the  widow  had  title  under  said  act,  and  if  such  title  is  now  denied  by 
reason  of  a  departmental  decision  rendered  August  29, 1890,  as  stated, 
said  decision  should  be  reviewed. 

This  rejection  by  your  Bureau  was  based  upon  a  decision  rendered 
August  29, 1896,  by  Assistant  Secretary  lieynolds  (8  P.  D.,  344)  in  the 
case  of  Anton  Brunz,  in  which  it  was  held  as  follows : 

Claimaut's  ret^imeut  (Compauy  C,  Gilpiu's  battalion  Missouri  Infautry)  was  railed 
into  the  service  during  the  war  with  Mexico  for  the  purpose  of  protecting  the  Ijiited 
States  trains  on  the  Santa  Fe  route  and  to  punish  the  Indians  who  had  att-iicked 
those  trains,  and  claimant's  service  in  said  command  was  all  rendered  at  Fort  I^av- 
enwurth,  Independence,  Mo.,  on  the  Santa  Fe  road  near  Bent*H  Fort,  Fort  Mann  on 
the  Arkansas  Kiver,  Walnut  Creek,  and  Conucil  (vrove,  and  not  in  Mexico,  on  tbe 
coasts  or  frontier  thereof,  nor  en  route  thereto,  and  he  is  not,  therefore,  pensionahle 
as  a  survivor  of  the  Mexican  war  under  the  act  of  January  29,  1887. 

This  opinion  referred  to  departmental  decision  in  Brocknian's  case 
(1  P.  D.,  453).  Powell's  battalion  Missouri  Mounted  Volunteers,  its 
reaffirmance  on  motion  for  reconsideration,  2  P.  D.,  230;  also  to  deci- 
sions bearing  on  the  same  subject,  2  P.  D.,  2Go,  G  P.  D.,  149,  and  7  P. 
D.,  260.  The  cited  case  of  Brunz,  however,  is  the  only  decision  spe- 
cifically affecting  the  pensionable  status  of  Oilpin's  battalion  of  Mis- 
souri Infantry  Volunteers. 

The  military  history  of  the  soldier,  as  certified  by  the  War  Depart- 
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nieut  of  date  January  20, 1897,  simply  states  that  the  soldier,  of  Com- 
pany A,  Gilpin's  battalion  of  Missouri  Infautry,  Mexican  war,  was 
enit>lled  September  1,  1847,  mustered  in  September  3,  1847,  at  Fort 
Lestvenworth,  and  mustered  out  as  private  with  company  September  28, 
1848.  at  Independence,  Mo.;  that  the  stations  of  the  company  between 
mnster  in  and  the  last-named  date  were  as  follows:  April  30,  1848, 
Fort  Mann,  middle  Arkansas,  in  the  country  of  the  Comanche  Indians. 
Company  8tart©<l  for  seat  of  war  September,  1847. 

In  view  of  the  fact  that  this  history  failed  to  state  the  stations  of 
the  company  between  date  of  starting  for  the  seat  of  war  in  Sei)tember, 
1847,  and  the  date  of  station  at  Fort  Mann,  A[)ril  30,  1848,  middle 
Arkansas,  in  the  country  of  the  Comanches,  and  with  the  view  of  defi- 
nitely ascertaining  the  character  of  military  service  rendered  by  this 
organization,  and  whether  it  did  actually  serve  for  sixty  days  or  more 
with  the  Army  of  the  United  States  in  Mexico  or  on  the  coast  or  fron- 
tier thereof  or  en  route  thereto  in  the  war  with  that  iiaticm,  or  were 
actually  engaged  in  battle  in  said  war,  and  to  the  farther  essential  and 
end  that  the  Department  should  have  reliable  and  thorough  informa- 
tion before  definitely  pronouncing  upon  widows'  claims  rejected  after 
pensions  had  been  granted  their  husbands  for  such  Mexican  war  service, 
the  following  communication  was  addressed  to  the  honorable  the  Sec- 
retary of  War: 

Department  ok  the  Intekiok, 

jyaahingUm,  July  36,  tS97, 
The  Honorable  the  Secrktary  op  War. 

Sir  :  I  have  the  honor  to  request  that  you  wiU  cause  thiH  Department  to  be  advised 
touching  Gilpin's  battalion  Missouri  Infantry  (Mexican  wur  service),  in  respect  to 
the  following  issues  which  have  direct  bearing  upon  the  claim  for  pension  preferred 
by  Mrs.  Martinean  Winters,  widow  of  William  K.  Winters,  private  Com])uny  A,  Gil- 
pin's battalion  Missouri  Volunteers,  No.  13701,  now  before  this  Department  on  appeal 
from  the  action  of  the  Pension  liureau  rejecting  said  claim: 

1.  Was  this  battalion  organized  and  called  into  the  service  of  the  United  States 
during  the  war  with  Mexico  for  the  specific  purpose  of  protecting  the  Unite<l  States' 
trains  on  the/^anta  Fe  route,  and  to  punish  the  hostile  Indians  who  had  attacked 
those  trains  f 

2.  Was  this  military  service  duly  performed  by  naid  battalion;  and  if  so,  at  what 
stations  or  posts,  and  whether  in  the  Indian  country  en  route  to  Mexico? 

3.  Did  such  service  have  direct  connection  with  and  form  part  of  the  military 
operations  in  that  war,  with  the  Army  as  part  of  its  establishment  on  the  frontier 
in  belligerent  attitude^  other  than  that  of  performing  mere  garrison  duty? 

4.  In  what  military  status  is  the  said  (irilpin's  battalion  of  Missouri  Infantry  held 
and  esteemed  by  your  Department  in  connection  with  the  United  States  forces  serv- 
ing in  the  war  with  Mexico? 

5.  Was  the  duty  of  guarding  or  protecting  the  supply  trains  from  attack  of  hostile 
Indians,  and  punishing  them,  a  necessary  service  had  in  direct  connection  with  the 
military  operations  of  the  Army  of  the  United  States  in  the  war  with  Mexico? 

I  would  be  gratified  to  have  these  questions  answered  by  the  authorities  of  your 
Department  at  as  early  a  day  as  possible. 

Very  respectfully,  Webster  Davis, 

AB9i8tant  Secretary. 

The  Department  is  iu  receipt  ot  the  following  reply,  of  date  August 
11, 1897,  forwarded  by  the  honorable  Acting  Secretary  of  War. 
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Rkcord  and  Pxnsiok  Offick,  War  DBPARTMEirr, 

Washington y  Auguat  12, 1897. 

Baspeotfally  retarncd  to  tbo  honorable  the  Secretary  of  War. 

Ad  important  part  of  the  military  operations  of  tlio  Mexican  war  was  the  invasion 
and  subset! uent  occupation  by  anued  forces  of  tbe  United  States  of  portions  of  the 
territory  which  is  now  comprised  within  the  limits  of  northern  Mexico,  New  Mexico, 
Arizona,  and  California,  but  all  of  which  was  owned  or  claimed  by  Mexico  at  the 
time  of  the  war.  The  Santa  Fe  route  was  that  by  which  land  communicntiou  with 
the  troops  occupying  this  territory  was  principally  maintained,  and  over  which 
trains  carrying  snp])lies  and  munitions  of  war  were  frequently  sent.  Keeping  this 
route  open  by  an  armed  force,  against  the  attacks  of  hostile  Indians,  was  a  necessary 
and  extremely  important  military  operation  of  the  war. 

The  battalion  of  MiHsouri  Infantry  Volunteers,  commanded  b}'  Lieut.  Col.  W.  Gil- 
pin, was  called  into  the  service  of  the  United  States  by  the  President  under  the  .act 
of  Congress  approved  May  13,  1846,  which  authorized  the  President  to  accept  the 
services  of  not  exceeding  50,000  volunteers  for  the  purpose  of  prosecuting  the  war 
with  Mexico.  The  munter-in  rolls  do  not  show  that  the  battalion  was  mustered  in 
with  any  limitation  or  roHtriction  as  to  the  place  or  character  of  its  service,  bat 
oth«T  records  show  that  it  was  the  understanding  at  the  time  that  the  battalion 
should  be  used  ^'to  ])rotect  the  United  States  trains  on  the  Santa  Fe  route,  and  to 
punish  the  Indians  who  recently  attacked  those  trains.'^     •     *     • 

A  detailed  account  of  the  movements  of  this  command  and  the  actions  in  which 
it  was  engaged  with  hostile  Indians  is  to  be  found  in  the  reports  of  Lieutenant- 
Colonel  Gilpin  and  his  subordinate  ofticers,  which  were  printed  with  the  report  of 
the  Secretary  of  War  for  1848.  The^e  rei)ort8  show  that  the  battalion  took  an  active 
part  in  the  necessary  and  important  military  operations  of  keeping  open  the  Santa 
Fe  route,  and  in  protecting  the  Government  trains  thereon. 

Lieutenant-Colonel  Gilpin's  reyjort  also  shows  that  he  crossed  over  into  New 
Mexico  with  a  portion  of  his  command  and  marched  down  the  Canadian  River  for  a 
long  distance,  thus  actually  entering  and  marching  through  territory  which  was 
claimed  by  Mexico  at  the  time,  and  to  which  neither  Texas  nor  the  United  States 
acquired  an  undisputed  title  until  the  conclusion  of  the  war. 

The  military  status  of  this  battalion  diiiered  in  no  wise  from  that  of  any  other 
volunteer  organization  that  was  in  active  service  during  the  Mexican  war,  except, 
perhaps,  that  it  was  mustered  in  with  the  understanding  that  its  servico  should  be 
limited  to  that  which  it  afU^rwards  actually  rendered.  The  duty  upon  which  it  was 
engaged  was  that  of  keeping  0])en  a  line  of  communication  with  the  Army  of  the 
United  States  in  Mexican  territory,  and  this  duty  had  a  direct  and  important  con- 
nection with  the  military  operations  of  that  Army. 

Following  is  a  copy  of  a  letter  which  shows  the  views  of  this  Department,  in  1847, 
as  to  the  status  of  troops  serving  on  the  Indian  frontier,  as  regards  their  right  to 
bounty  land : 

**War  Dkpartmknt, 
"  Washington,  December  22,  1847. 
"James  L.  Edwards,  Esq., 

"  Commissioner  of  Pensions. 

"Sir:  The  question  has  been  presented  whether  such  volunteers  called  out  under 
the  act  of  Congress  of  the  13th  of  May,  1846,  authorizing  the  President  to  accept 
50,000  volunteers,  as  have  been  mustered  into  service  and  stationed  on  the  Indian 
frontier,  etc.,  are  entitled  to  bounty  land?  My  construction  of  that  law  is  that  the 
volunteers  who  were  mustered  into  service  under  that  act  and  who  went  to  the  place 
where  their  services  were  required  by  the  Government,  whether  it  was  in  Mexico  or 
on  the  Indian  frontier  or  in  Florida,  are  entitled  to  bounty  lands,  in  the  same  man- 
ner and  under  the  same  conditions  as  if  the  oom])any  to  which  they  belonged  bad 
been  ordered  to  service  in  Mexico. 

"  I  am,  with  great  respect,  your  obedient  servant, 

"W.  L.  Marcy, 

''  Secretary  of  WarJ' 
F.  C.  AiNSWORTH,  Colonel,  United  States  Army,  Chi^  of  Office. 
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War  Drpartmbnt, 
Wa9hingian,  Auguat  11,  1897. 
Bespeetfally  retnmed  to  the  Secretary  of  the  Interior^  inviting  attention  to  the 
preceding  indonemeut  of  the  chief  of  the  Record  and  Pension  Office  of  this  Depart- 
ment. 

6.  D.  Meiklkjoiin, 

Acting  JSecretaty  of  Jfar, 

It  is  apparent  from  tbis  exhaustive  and  intelligent  report  that  the 
Department  has  not  been  hitherto  correctly  or  fully  advised  touching 
the  nature  of  service  rendered  by  Gilpin's  battalion  of  Missouri  Volun- 
teers in  the  war  with  Mexico^  nor  yet  concerning  the  proper  status  of 
that  organization  as  recognized  by  the  military  authorities  of  the  Gov- 
ernment at  that  time  and  likewise  at  the  present  date.  Hence,  it  is 
equally  evident  that  the  Department  has  been  laboring  under  grave 
misapprehension  of  the  facts  in  considering  and  denying  the  pensionable 
status  of  those  officers  and  enlisted  men  who  served  in  said  battalion. 

I  am  therefore  impelled  to  hold,  in  view  of  the  present  report,  that 
the  officers  and  enlisted  men  of  Gilpin's  battalion  of  Missouri  Volun- 
teers, who  are  shown  by  the  record  to  have  served  with  that  organiza- 
tion for  sixty  days  or  more,  and  were  honorably  discharged,  actually 
served  with  the  Army  of  the  United  States  in  Mexico,  on  the  frontier 
thereof,  and  also  en  route  thereto,  in  the  war  with  that  nation,  and,  as 
inferentially  shown  in  said  report,  were  engaged  in  battle,  and  not 
being  obnoxious  to  the  other  provisions  and  limitations  of  the  act  of 
January  29, 1887,  they  have  title  to  pension  under  said  act. 

It  therefore  follows  that  claimant  in  the  case  at  bar  has  title  to 
widow's  pension  under  said  act,  and  the  action  of  your  Bureau,  reject- 
ing the  widow's  claim  for  the  reasons  stated,  is  reversed.  You  will 
please  direct  that  the  same  be  admitted  at  an  early  date  and  certificate 
issue. 

The  Departmental  decision  of  August  20, 18J)6,  in  the  case  of  Anton 
Bruuz  (8  P.  D.,  344),  having  been  rendered  under  misapprehension  of 
facts,  is  hereby  recalled  and  annulled. 


FKK-MATERIAL-SERVK^E. 
J.   H.   OEALLE   &   Co.   (ATTORNEYS). 

John  L.  Stafford  (claimant). 

Where  a  claim  for  original  penBioii  stands  rejected  and  a  duplicate  declaration  is 
filed  resulting  in  the  reopening  of  the  claim  the  filiu^  thereof  is  deemed 
material  service. 

AssMtant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensioiis^ 

August  IS,  1897. 

J.  B.  Cralle  &  Co.,  of  Washington,  D.  C,  June  10, 1897,  appealed  in 
the  matter  of  fee  on  the  issue  of  February  11,  1897,  in  the  claim,  under 
the  general  laws,  of  John  L.  Stafford. 
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The  claimant  was  pensioned  under  tbe  general  law  for  gunshot  wound 
of  right  hip,  when  on  March  16, 18S9,  J,  B.  C'ralle,  of  Washington,  D.  C, 
filed  an  application  for  additional  pension  in  wliich  gunshot  wound  of 
head  was  alleged.  He  filed  fee  agreements  for  $135.  In  accordance  with 
the  practice,  a  fee  was  denied  the  a]>i>ellunt8  upon  the  ground  that  they 
performed  no  material  service  in  securing  the  pension  allowed.  The 
question  involved  is  submitted  by  your  Bureau  for  the  opinion  of  the 
Department. 

Pension  was  claimed  for  disability  due  to  gunshot  wound  of  head  in 
the  original  declaration,  filed  April  27, 1870. 

The  records  of  the  War  Department  showed  the  incurrence  of  gun- 
shot wound  of  tlie  head  in  the  service.  The  original  claim  was  allowed 
June  11, 1878,  at  ^4  per  month  for  gunshot  wound  of  right  hip.  The 
brief  face  shows  action  as  follows : 

Wound  of  head  established  but  not  rated. 

As  pension  for  wound  of  head  was  not  allowed  and  final  action  was 
had,  the  logical  conclusion  from  the  record  is  that  so  much  of  the  claim 
as  was  based  on  said  wound  was  rejected. 

The  appellants  filed  no  evidence.  The  declaration  filed  by  them  does 
not  constitute  the  basis  of  the  claim  on  account  of  said  wound,  for  it  is 
duplicative  to  that  extent  of  the  original  declaration. 

But  in  my  opinion  the  filing  of  the  said  declaration  by  the  ai>pel- 
lants  must  be  deemed  material  service,  in  view  of  the  fact  that  the 
claim  for  gunshot  wound  stood  rejected  when  the  appellants  appeared 
in  the  case,  for  the  rules  of  practice  before  the  Commissioner  of  Pen- 
sions (Rule  13)  provide  for  and  specify  the  steps  to  be  taken  in  the 
prosecution  of  a  case  when  it  stands  rejected  in  the  Bureau.  It  can 
not  be  consistently  maintained  that  an  attorney  has  not  rendered  mate- 
rial service  when  he  has  taken  the  steps  provided  and  specified  by 
the  rules  of  practice  for  the  further  prosecution  of  a  case. 

The  declaration  filed  by  Mr.  Cralle  was  treated  as  a  motion  for  recon- 
sideration. The  filing  of  such  a  motion  is  one  of  the  steps  provided 
by  rules  in  that  stage  of  the  proceedings  met  with  in  this  case.  Fur- 
ther steps  were  not  required,  for  the  evidence  already  on  file  was 
deemed  sufficient  to  allow  the  claim. 

In  the  report  of  the  Bureau  it  is  suggested  that — 

there  is  no  doubt  their  (appellants')  coming  into  the  case,  filing  a  declaration  and 
pressing  the  claim,  was  what  caused  the  Bureau  to  take  favorable  action,  and  was 
therefore  of  benefit  to  the  claimant.     *     *     • 

As  I  have  manifested,  I  concur  in  the  foregoing  and  am  of  the  opin- 
ion that  the  appellant  should  be  allowed  a  fee.  But  in  addition  I 
would  add  that  the  cases  coming  within  the  rule  here  laid  down  should 
be  carefully  distinguished  from  those  cases  in  which  a  duplicate  decla- 
ration is  filed  that  do  not  stand  rejected,  but  on  the  contrary  are 
awaiting  action. 

So  where  a  claim  for  original  pension  or  additional  pension  stands 
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rejected  and  a  daplicate  declaration  is  filed  resulting  in  the  reopening 
of  the  claim  the  filing  thereof  will  be  deemed  material  service. 

You  will  please  decide  the  appellants'  title  to  fee  in  accordance 
herewith.  In  case  a  fee  is  allowed  yon  will  please  so  report  to  this 
Department,  that  the  appeal  may  be  dismissed. 


death  cause. 
Napoleon  B.  Tbask. 

The  rule  laid  down  in  deoisiou  in  the  ca^e  of  Mary  A.  Cox  (3  P.  D.,  313),  that "  where 
the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which  pension 
was  granted  to  soldier  was  complicated  with  a  disease  which  was  the  immediate 
canse  of  his  death,  the  Department  will  sustain  the  widow's  claim/' has  not  been 
amended,  qualified,  recalled,  or  annulled,  and  the  same  is  reaffirmed. 

A88i8tant  Secretary   Webster  Davis  to  the  Cammissiofier  of  Pensions^ 

August  21, 1897. 

'  In  the  matter  of  the  appeal  of  the  uiinors  of  Napoleon  B.  Trask,  Com- 
pany B,  Thirty-second  Missouri  Volunteer  Infantry,  No.  347354,  the 
action  of  your  Bureau  rejecting  the  claim  was  affirmed  by  tbe  Depart- 
ment by  opinion  of  date  October  6, 1894,  by  which  it  was  held  that  the 
evidence  was  insufficient  to  show  that  the  soldier's  death  was  due  to 
bis  military  service. 

By  communication  of  July  10, 1897,  it  was  represented  to  the  Depart- 
ment that  your  office  entertained  the  opiuion  that  this  claim  should  be 
reopened  for  further  adjudication  upon  additional  information  adduced 
in  support  thereof  since  date  of  affirmance  by  the  Department  on  the 
action  of  rejection,  and  the  papers  were  transmitted  for  consideration 
and  approval  of  your  recommendation  for  reopening  under  Bule  8. 

By  departmental  communication  of  July  17, 1897,  the  papers  were 
returned  with  advice  that  your  recommendation  of  July  10, 1897,  that 
the  claim  be  reopened  for  further  adjudication  was  approved,  it  appear- 
ing that  new  and  material  evidence  had  been  filed  since  the  rejection 
of  said  claim  was  affirmed  by  opinion  of  date  October  5, 1894. 

It  appears,  however,  that  the  papers  now  contain  a  communication 
irom  the  medical  referee,  addressed  to  the  chief  of  the  board  of  review^ 
of  date  August  16, 1897,  of  which  the  following  is  a  copy: 

No.  347344. 

Minors  of  Napoleon  B.  Trask,  £,  32  Mo.  Inf. 

Medical  Division,  August  16, 1897. 

RespectfnUy  returned  to  the  chief  of  the  board  of  review. 

By  reference  to  the  slip  of  medical  referee,  dated  July  7,  1897,  it  will  be  seen  that 
the  obstacle  to  favorable  action  was  the  fi&ct  that  a  strictly  pathological  relation  did 
not  exist  between  the  fatal  disease  and  disabilities  of  service  origin ;  but  the  afore- 
said opinion  presents  other  and  apparently  anflficient  grounds  for  admission  of  the 
oUim,  provided  the  Department  would  approve  the  action  proposed. 
P.  D^-VOL.  9 8 
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It  doM  not  appear  that  the  honorable  Seotetary  hae  aathorized  the  change  sug- 
gested, or  passed  upon  the  qneetion  at  Issue.  It  is,  therefons,  requeeted  that  his 
decision  be  had. 

The  chief  of  the  board  of  review,  by  oommimioatioii  of  date  Aagnst 
17, 1897,  retarned  the  oommanicatioo  of  the  medical  referee  with  the 
following  remarks: 

RespeotAilly  returned  to  the  medical  referee  for  action  on  the  brief  face.  I  do  not 
feel  Justified  in  sending  this  cuse  to  the  honorable  Assistant  Secretary  on  the  ques- 
tion suggested  in  your  slip  of  July  7,  1897. 

This  complication  having  been  brought  to  the  attention  of  the 
Department,  and  it  appearing  that  a  very  important  issae  had  been 
raised  by  the  medical  referee  which  had  not  received  the  attention  o( 
the  Department  in  considering  your  recommendation  for  reopening  the 
claim  for  further  adjudication,  the  papers  were  recalled  with  the  view 
to  fhrtber  inquiry  and  consideration  of  the  question  in  conformity  with 
the  suggestion  of  the  medical  referee. 

The  record  shows  that,  on  June  10, 1897,  the  assistant  chief  of  the 
southern  division  forwarded  the  papers  to  the  medical  referee  under 
the  following  communication: 

Respectfully  referred  to  the  medical  referee,  inviting  attention  to  the  testimonr 
herewith,  and  requeittiiig  that  he  state  whether  the  same,  in  conneotion  withtbst 
in  the  case,  will  Justify  HuhmiHsiou  to  the  honorable  Secretary  with  reference  to 
reopening  the  cas«)  fur  further  conHideration.  Please  see  special  examiner's  report 
at  pages  16, 17, 19,  aud  29,  passages  checked  in  the  margin,  which  appear  to  contsin 
all  the  evidence  tending  to  show  the  heredity  of  consumption. 

On  July  7, 1897,  the  medical  referee  replied  as  follows  to  the  inquiry 
of  the  chief  of  tbesoutliem  division: 

Respectfully  returned  to  the  chief  of  the  southern  division.  All  the  testimony 
fhrnished  in  this  case  has  been  carefully  considered  in  connection  with  the  papers 
heretofore  filed,  including  evidence  obtained  by  special  examination. 

The  soldier  was  pensioned  tor  rheoniatism  and  resulting  disease  of  heart.  It 
appears  that  death  was  due  to  suppurative  disease  of  lungs,  and  that  disease  of  heart 
was  also  present. 

It  is  not  medically  established  thnt  there  was  a  pnthological  connection  between 
the  lung  lesion  and  the  heart  affection,  althongh  it  may  be  admitted  that  both  were 
factors  in  the  death  cause,  yet  tlie  fonuer..  disease  of  Inngs,  was  the  most  prominent. 

It  is  a  well-e8t<abli8hed  theory  that  the  existence  of  disease  of  heart  seriously  com- 
plicates any  lung  lesion,  and  if  we  can  be  authorized  to  admit  this  class  of  cnsesit 
is  believed  that  justice  will  br  done  to  many  claimants,  whose  oases  would  bs 
rejected  if  we  adhere  to  the  reqiiiremeut  of  a  strictly  pathological  connection 
between  the  fatal  disease  and  the  disability  of  service  origin. 

The  record  further  shows  tliat  on  July  10, 1897,  the  papers  in  the 
case  were  forwarded  by  tlie  .acting  chief  of  the  Southern  Division  to 
the  chief  of  the  board  of  review  by  communication  as  follows : 

Respectfully  referred  to  the  chief  of  the  board  of  review  for  transmission  to  the 
honorable  Secretary  of  the  Interior. 

This  case,  with  the  new  evidence,  has  been  submitted  to  the  medical  referee,  who 
returns  an  opinion  that  would  seem  to  justify  and  require  a  reconsideration  of  the 
case. 

Independently  of  that  opinion,  the  affidavit  of  the  Hon.  B.  F.  Rnssell  seems  to  be  a 
very  complete  rebuttal  of  the  testimony  npon  which  was  based  a  theory  of  hereditary 
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tendflDcy  to  lung  diaeaaey  mad  it  also  liM  an  important  bearing  npon  the  question  as 
to  inteinpttranoe  being  a  factor  of  the  causes  which  led  to  death  of  the  soldier.  This 
and  other  testimony  so  changes  the  aspect  of  the  case  as  to  indicate  the  Jostioe  of  a 
reconsideration.    For  these  reasons,  therefore,  reopening  is  recommended. 

In  the  case  of  Mary  A.  Cox  (3  P.  D.,  313),  Assistant  Secretary  Bossey 
held  as  follows : 

Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  caase  for  which  pen- 
sion was  granted  to  a  soldier  was  complicated  with  a  disease  which  was  the  immedi- 
ate  canse  of  his  death,  the  Department  will  sustain  the  widow's  claim  for  pension  on 
account  of  the  soldier's  death  from  said  complication  of  causes,  holding  the  same,  for 
pensionable  purposes,  to  be  due  to  the  line  of  duty  in  the  service. 

This  decision,  in  my  opinion,  fully  meets  the  issue  presented  by  the 
medical  referee  and  lays  down  a  proper  rule  for  the  guidance  of  yoor 
Bureau  in  the  adjudication  of  kindred  cases. 

In  the  case  of  widow  of  Ernest  Bierbaum  (4  P.  D.,  172),  Assistant 
Secretary  Bussey  held  as  follows: 

The  true  rule  would  seem  to  be  that  the  case  should  hinge  upon  the  predominating 
cause  of  death,  provided  the  question  as  to  what  was  the  predominating  cause  is 
susceptible  of  proof;  but  if  several  causes  combine  to  produce  death,  only  a  part  of 
which  are  due  to  service  and  none  to  fault  of  the  soldier,  and  firom  the  obscure 
character  and  effect  of  the  diseases,  the  extent  to  which  each  contributed  toward 
producing  death  can  not  be  determined,  the  question  should  be.  Would  the  disability 
not  due  to  the  service  have  probably  produced  death  independently  of  the  disability 
of  army  origin?    If  not,  the  claimant  should  be  given  the  benefit  of  the  doubt. 

In  the  case  of  Alma  Niedhammer  (8  P.  D.,  276),  Assistant  Secretary 
Seynolds  held  as  follows: 

Soldier,  during  his  fatal  illness,  suffered  ftom  disease  of  heart,  for  which  he  was 
pensioned,  and  also  from  disease  of  lungs,  which  is  not  conclusively  shown  to  be 
due  to  the  service,  though  the  evidence  strongly  tends  to  establish  the  same.  Both 
disease  of  lungs  and  disease  of  heart  were  factors  in  causing  death,  but  it  can  not 
be  determined  with  any  degree  of  certainty  which  of  the  two  diseases  was  the  pre- 
dominating cause  or  contributed  most  toward  producing  death;  and  it  is  held  that, 
from  the  evidence,  it  is  more  reasonable  to  assume  that  death  was  due  to  soldier's 
military  service  than  to  assume  that  it  was  not,  and  the  doubts  in  the  case  will  be 
resolved  in  favor  of  the  claimant. 

Careful  analysis  of  the  departmental  decisions  in  the  cited  cases  of 
Bierbaum  and  Niedhammer  aud  the  underlying  principles  of  the  same 
does  not  disclose  any  material  conflict  with  the  decision  in  the  cited 
case  of  Cox  or  its  underlying  principles.  The  conclusions  attending 
these  cases  all  depend  upon  and  are  characterized  by  different  state  of 
facts,  and  it  does  not  appear  that  the  decision  in  the  cited  case  of  Mary 
A.  Cox  has  been  in  any  wise  amended,  qualified,  questioned,  recalled, 
or  annulled  by  other  or  contrary  decisions. 

I  am  of  the  opinion  that  the  rule  laid  down  by  Assistant  Secretary 
Bussey  in  the  case  of  Mary  A.  Cox  is  based  upon  reason  and  good 
Indgment  and  is  in  accord  with  that  long  and  unvaried  holding  of  the 
Department  that — 

the  pension  laws  should  be  construed  in  the  liberal  and  generons  spirit  which 
prompted  their  enactment,  and  where  doubts  can  not  be  resolved  by  evidence  pre- 
sumption should  incline  toward  claimant. 
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If  it  be  necessary,  therefore,  to  reaffirm  the  departmental  decision  in 
the  cited  case  of  Mary  A.  Cox  (3  P.  D.,  313)  and  the  rule  laid  down 
therein  by  Assistant  Secretary  Bussey,  the  same  is  hereby  reaffirmed, 
and  the  action  of  your  Bureau  should  be  governed  accordingly  in  cog- 
nate cases. 


adulterous  c  oiiabitation. 
Matilda  Bakek  (widow). 

The  open  and  notorioas  adulterous  cohabitation  of  a  widow  ban  her  right  to  pension 
under  the  act  of  June  27,  1890,  on  account  of  her  husband's  death. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PemionSj 

August  28^  1897. 

The  appellant  filed  a  claim  for  pension  under  the  act  of  June  27, 1890, 
on  the  9th  day  of  February,  1893,  as  widow  of  Esau  Baker,  late  of 
U.  S.  S.  8t.  Lawrence^  alleging,  among  other  things,  that  her  said  hus- 
band died  in  September,  1889,  and  that  she  is  without  other  means  of 
support  than  her  daily  labor. 

Her  claim  was  rejected  October  19, 1893,  on  the  ground  that  she  has 
been  living  in  open  and  notorious  adulterous  cohabitation  with  one 
Armsiead  Johnson. 

From  said  action  this  appeal  was  entered  May  19, 1897,  the  appellant, 
by  her  attorney,  contending  that  the  evidence  filed  since  the  rejection 
is  sufficient  to  rebut  the  evidence  obtained  on  special  examination,  and 
that  the  action  of  rejection  was  error. 

Peter  Ames  testified  as  follows  before  the  special  examiner  Septem- 
ber 20, 1890: 

I  do  know  that  she  (appellant)  lived  with  one  Armstead  Johnson  aa  hia  wife  after 
£8au  Baker  died^  but  I  can*t  give  the  dates  when  they  began  to  cohabit  together. 
She  told  me  that  they  were  married  by  Rev.  M.  King  in  Norfolk.  The  way  I  came 
to  know  of  this  is  as  follows : 

She  and  I  were  members  of  the  same  lodge  of  Good  Samaritans,  and  when  she 
took  np  with  Armstead  Johnson,  not  being  married  to  him,  we  tried  her  and  expelled 
her  from  the  lodge.  Then  she  and  the  said  Johnson  came  to  Norfolk  to  live,  and  she 
again  returned  to  Bayside  and  made  application  to  be  reinstated,  saying  that  she 
and  Armstead  Johnson  had  been  regularly  married  in  Norfolk  by  Rev.  King,  and  on 
the  strength  of  that  we  took  her  back  into  the  lodge. 

After  she  came  to  Norfolk  to  live  she  severed  her  connection  with  our  lodge  at 
Bayside,  so  that  I  do  not  know  whether  she  is  a  member  of  that  order. 

William  Joyner  made  the  following  statement: 

Claimant  has  not  remarried  since  Esau  Baker's  death,  but  she  has  lived  and  cohab- 
ited with  one  Armstead  Johnson.  They  commenced  to  live  together  in  about  a  year 
after  Esau  Baker  died,  and  they  lived  together  as  husband  and  wife  until  about  two 
years  ago,  when  they  separated. 

Eliza  Joyner,  a  sister  of  the  appellant,  says: 

My  sister,  the  claimant,  has  not  remarried  since  her  said  husband's  death,  but  she 
began  to  live  and  cohabit  with  one  Armstead  Johnson  in  about  a  year  after  Esau 
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Baker  died,  and  they  sastained  the  relation  of  husband  and  wife  up  to  within  the 
paat  two  years. 

Henry  Nimmer,  Samuel  TV  hiteharst,  and  Reuben  White  have  testified 
that  to  their  knowledge  the  appellant  lived  and  cohabited  with  Ami- 
stead  Johnson. 

Americus  Petty  made  the  followiug  statement  May  12, 1890: 

Yea,  bir;  she  took  np  and  lived  with  Armstead  Johnson  as  his  wife  for  abont  two 
years,  to  my  knowledf(e.  Daring  that  period  they  lived  within  about  a  half  mile  of 
me.  I  have  frequently  seen  them  together  in  the  same  one*room  cabin,  and  have 
seen  them  eat  together  at  the  same  table  in  their  house,  and  they -looked  upon  each 
other  as  hnsband  and  wife,  although  it  was  generally  andcrstood  that  they  were  not 
married.     He  provided  for  her  and  her  children  the  same  as  a  husband  generally  does. 

This  cohabiting  commenced  in  a  little  less  than  four  years  after  Esau  Baker  died. 
They  moved  from  my  neighborhood  together,  and  came  here  to  Norfolk,  since  when 
I  have  not  visited  them.  Some  time  ago  I  asked  her  where  the  man  was  that  she  had 
with  her,  and  she  told  me  that  he  had  left  her. 

The  testimony  in  the  case  clearly  establishes  the  fact  that  the  appel- 
lant  has  been  living  in  open  notorious  adulteroas  cohabitation  with 
Armstead  Johnson,  and  that  they  claimed  each  other  at  times  as  hus- 
band and  wife. 

The  testimony  filed  in  rebuttal  is  merely  negative  in  charaeter^  and 
is  wholly  insufficient  to  contradict  the  testimony  obtained  on  special 
examination. 

Therefore,  after  a  careful  review  of  the  evidence  on  file  in  the  case,  I 
am  clearly  of  the  opinion  that  your  action  in  the  premises  was  correct. 

Rejection  affirmed. 


FEE— ONE  CLAIM  ONE  FEE— rXCREASE. 

Elizabeth  M.  Williams  (widow). 

Where  a  declaration  filed  in  a  widow's  original  claim  for  pension  sets  forth  that  the 
claimant  is  entitled  to  increase  on  account  of  helpless  condition  of  a  minor 
child  of  the  soldier,  the  attorney  who  is  authorized  to  prosecute  said  claims  by 
a  power  of  attorney  contained  in  said  declaration  is  not  entitled  to  an  addi- 
tional fee  for  securing  such  increase  upon  the  child  attaining  its  sixteenth  year. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  P,  1897. 

C.  B.  Foote,  of  Kalamazoo,  Mich.,  July  10,  1897,  appealed  in  the 
matter  ot*  fee  on  the  supplemental  issue  of  June  21, 1897,  in  the  claim 
nnder  the  act  of  June  27,  1890,  of  Eliza  M.  Williams,  as  widow  of 
Andrew  H.  Williams,  late  of  Company  F,  First  Battalion,  Sixteenth 
United  States  Infantry. 

The  declaration  in  the  widow's  claim  was  filed  by  the  appellant  April 
23, 1894.  It  was  substantially  alleged  therein  that  she  was  entitled  to 
pension  on  account  of  the  soldier's  minor  child,  Earl  V.  Williams,  imbe- 
cile, born  November  28, 1879.    Said  declaration  contained  a  power  of 
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attorney  in  favor  of  the  appellant,  antboriziug  him  to  prosecnte  the 
claim,  and  stipulated  for  a  fee  of  910.  The  appellant  filed  medical  and 
lay  evidence  tending  to  establish  the  helplessness  of  said  minor. 

Angnst  11, 1804,  certificate  issued  to  allow  the  claimant  pension  at 
the  rate  of  $8  per  month,  and  the  additional  snm  of  $2  on  account  of 
said  minor,  the  latter  sum  to  terminate  upon  the  minor  attaining  his 
sixteenth  year,  November  28, 1895. 

The  appellant,  October  10, 1895,  on  behalf  of  the  widow,  filed  a  claim 
for  continuance  of  pension  for  said  child,  on  the  ground  of  his  helpless- 
ness. In  the  declaration  filed  herein,  the  power  of  attorney  to  the 
appellant  was  renewed. 

June  21, 1897,  there  was  a  supplemental  issue  to  allow  increa9e  on 
account  of  said  helpless  minor,  but  an  additional  fee  was  refused  the 
appellant  upon  the  ground  that  he  was  obligated  by  the  terms  of  his 
contract  to  prosecute  the  claim  for  increase  on  account  of  said  helpless 
minor,  as  well  as  the  original  claim,  and  all  for  one  fee. 

The  action  of  the  Bureau  in  denying  the  appellant  a  fee  upon  said 
issue,  and  under  the  foregoing  conditionS|  is  based  upon  the  ruling  of  the 
Department  in  the  case  Elizabeth  Lohr,  widow,  certificate  No.  304,175 
(13  Fee  P.  L.  Bk.,  144), 

In  that  case,  as  in  this,  claim  for  pension  on  account  of  the  helpless- 
ness of  the  minor  was  made  in  the  widow's  original  declaration. 

The  power  of  attorney  contained  in  the  original  declaration,  which 
also  set  up  the  widow's  future  contingent  right  to  pension  on  account 
of  the  helplessness  of  a  minor,  may  properly  be  construed  as  relating 
to  said  contingent  claim  and  as  applicable  tliereto.  Furthermore,  said 
power  would  become  operative  when  proper  proceedings  were  insti- 
tuted, and  at  the  proper  time,  to  secure  pension  in  behalf  of  the  widow 
on  account  of  the  permanent  helplessness  of  a  soldier's  child.  Such  is 
the  purport  of  the  decision  of  the  Department  in  the  case  of  Sarah 
Miznerr  (7  P.  D.,  62).  The  facts  in  that  case  and  those  in  the  case  under 
consideration  are  analogous,  and  are  substantially  set  forth,  together 
with  the  rule  there  laid  down,  in  the  syllabus  of  the  case  cited,  as 
follows: 

Where  an  attorney  commences  and  prosecutes  a  claim  for  widow's  pension  to  a 
snocessfal  issue,  he  is  not  bound  to  prosecute  a  subsequent  claim  for  additional  pen- 
sion for  a  posthumous  child  bom  after  making  the  contract  for  the  prosecution  of 
the  widow*8  claim ;  such  claim  is  a  new  claim,  and  the  attorney  prosecuting  is  enti- 
tled to  a  fee  of  $10  under  the  act  of  June  27.  1890. 

The  following  is  from  the  text  of  said  decision  (7  P.  D.,  63). 

At  the  time  that  claim  (the  original  claim)  was  filed  the  child  was  not  bom,  and 
consequently  the  widow  had  and  could  have  no  title  to  pension  on  Its  account.  If, 
in  anticipation  of  the  birth  of  a  posthumous  child,  she  and  her  attorney  had  exe- 
cuted a  contract  in  which  the  latter  undertook,  among  other  things,  to  prosecute  a 
claim  for  increase  to  which  she  would  become  entitled  immediately  u]>on  such  birth, 
though  a  new  declaration  claiming  for  said  child  would  have  been  necessary,  said 
attorney  should  have  prosecutt^d  the  new  claim,  and  without  additional  conipensa- 
tiouj  for  in  so  doing  he  would  but  have  executed  an  essential  part  of  said  contract. 
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It  ai^ears  that  in  the  case  under  consideration  the  appellant  and  the 
claimant,  in  anticipation  of  the  continued  helplessuess  of  the  minor 
child,  executed  a  contract  (the  declaration)  whereby  the  appellant 
agreed  to  prosecute  her  claim  for  increase  on  account  of  said  helpless 
minor,  to  which  she  would  become  entitled  upon  the  child  attaining  its 
sixteenth  year;  and  although  the  filing  of  a  new  application  became 
necessary,  the  attorney,  in  prosecuting  said  claim,  simply  carried  out 
an  essential  part  of  his  original  contract. 

It  follows,  therefore,  that,  as  the  appellant  received  the  full  fee  to 
which  be  was  entitled  under  his  original  contract,  he  is  not  entitled  to 
any  additional  fee  on  the  supplemental  issue  to  allow  increase  on  account 
of  said  helpless  minor. 

For  the  foregoing  reasons  the  action  of  the  Bureau  from  which  this 
appeal  is  entered  is  affirmed. 


SEBVICE-WAB  OP  THE  REBELLION- ACT  JTJXE  «T,  1890. 

Charles  E.  Shinguin. 

1.  PenBioner'a  servioe,  extending  from  December  5,  1805,  to  December  5, 1S68,  is  not 

shown  to  have  bad  any  connection  with  the  war  of  the  rebellion,  and  he  can 
not,  therefore,  be  held  to  haveeerved  in  or  during  said  war,  and  ie  not  iiensiona- 
ble  under  the  second  section  of  said  act.  The  dropping  of  his  name  &om  the 
rolls  was  proper. 

2.  This  holding  is  in  accordance  with  the  decisions  in  the  oases  of  Barleyunng  and 

Edward  FarreH  et  al.  (7  P.  D.,  453  and  532),  which  are  indorsed  as  being  sus- 
tained by  the  law. 

Assistant  Secretary  Webgt&r  Davis  to  the  Commissioner  of  Pensions^ 

September  9, 1697. 

This  appellant,  Charles  E.  Shingain,  late  of  Company  E,  Fifteenth 
United  States  Infantry,  was  pensioned  in  1892  at  $12  per  month,  under 
section  2,  act  of  June  27, 1890.  His  service  was  from  December  5^ 
1865,  to  December  5, 1868. 

Assistant  Secretary  Eeynolds  rendered  a  decision  December  8, 1894, 
in  the  case  of  John  Barleyoung  (7  P.  D.,  453),  in  which,  among  other 
things,  it  was  held  that — 

1.  The  technical  legal  termination  of  the  war  of  the  rebellion  was  August  20, 1866. 

2.  Under  section  2  of  the  act  of  June  27, 1890,  service  must  have  been  rendered 
both  during  and  in  some  necessary  connection  with  the  war  of  the  rebellion,  as  a 
part  of  its  belligerent  operations. 

3.  Service  rendered  after  July,  1865,  will  be  presumed  to  have  not  been  in  said 
war;  and  the  burden  of  proof  will  be  upon  claimants  to  show,  by  positive  and  sat- 
isfactory evidence,  that  such  service  was  in  some  actual  connection  with  the  war  as 
sxisting  at  the  time  the  service  was  rendered. 

In  pursuance  of  these  rulings,  notice  was  sent,  March  6, 1895,  to  the 
pensioner  to  show  that  his  service  had  some  necessary  connection  with 
the  war  of  the  rebellion;  otherwise  his  name  would  be  dropped  from 
the  pension  rolls.    In  the  meantime  a  report  was  received  from  the 
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REDrCTlON-NOTICE. 

William  Hulse. 

Pensioner's  rating  haying  been  reduced  from  $12  to  $8  per  month  nnder  the  act  of 
June  27y  1890,  after  dae  notice  in  accordance  with  the  provisions  of  the  act  of 
I>ecember  21,  1893,  he  appealed,  and  such  action  was  set  aside  for  the  purpose  of 
according  him  another  medical  examination,  it  having  been  three  years  since  bin 
last  examination.  Such  examination  having  been  made,  and  it  appearing  there- 
from that  snch  reduction  was  Justly  and  properly  made,  pensioner  is  not  entitled 
to  a  new  notice  to  rednce  nor  additional  payment  at  a  higher  rate  for  the  period 
from  date  of  original  reduction  and  the  date  of  tho  action  had  on  the  last 
medical  examination. 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  9,  1897. 

In  a  decision  rendered  August  22, 1896,  by  my  predecessor,  Assistant 
Secretary  Reynolds,  upon  the  appeal  of  William  L.  Hulse,  late  of  the 
Fifth  Battery,  Indiana  Light  Artillery,  it  was  held  that  the  reduction 
of  his  rate  of  pension  under  the  act  of  June  27, 1890,  from  $12  to  $8 
per  month,  without  a  medical  examination  having  been  held  for  more 
than  three  years,  was  error,  and  the  case  was  ordered  reopened  in  order 
that  such  an  examination  might  be  held.  The  decision  referred  to  sets 
forth  the  history  of  the  case  in  full. 

A  new  medical  examination  being  held  October  21, 1896,  in  pursu- 
ance of  said  decision,  the  medical  referee  rendered  the  following  opinion, 
dated  February  4, 1897 : 

The  certificate  of  medical  examination  made  October  21,  1896,  under  decision  of 
the  honorable  Assistant  Secretary ,  on  appeal,  does  not  show,  under  preuent  practice 
of  this  Bnrean,  a  pensionable  degree  of  disability  nnder  net  of  June  27, 1890;  but  m 
Tiew  of  the  evidence  filed  in  the  case  July  9,  1895,  the  action  of  reduction  to  $8  is 
deemed  proper,  and  is  adhered  to. 

Thereux>on,  the  pensioner's  attorney,  N.  C.  Miller,  was  informed 
April  6, 1897,  that  the  reduction  of  the  rate  of  pension  to  $8  per  month 
was  proper,  as  the  disabilities  for  which  pension  was  allowed  did  not 
incapacitate  the  pensioner  for  earning  his  support  by  manual  labor  in 
such  a  degree  as  to  warrant  the  continuance  of  the  rate  of  $12  per 
month.  Also,  that  the  certificate  of  medical  examination,  held  after 
the  rendition  of  the  decision  upon  pensioner's  appeal,  did  not  show  him 
entitled  to  the  higher  rating,  but  the  rate  of  $8  per  month  appeared 
proportionate  to  the  degree  of  disability  described  and  shown.  From 
this  action  another  appeal  has  been  filed,  April  17,  1897,  by  said 
attorney,  in  which  it  is  insisted  that  in  view  of  the  decision  rendered 
August  22, 1896,  the  claim  should  have  been  reopened  to  the  extent  of 
having  a  new  notice  of  proposed  reduction  served  upon  pensioner,  thus 
requiring  payment  of  his  original  rate  in  full  until  reduction  was 
ordered  in  pursuance  of  the  last  medical  examination ;  and  then  no 
reduction  at  all  should  be  made,  because  the  evidence  justifies  continu- 
ance of  the  maximum  rate. 

The  last  of  these  contentions  will  be  disposed  of  first.    In  the  former 
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decision  it  was  shown  tliat  a  portion  of  tlie  basis  of  the  pension  as  first 
allowed  was  deafhess,  which  under  later  rulings  was  not  considered  a 
cause  of  incapacity  for  manual  labor,  so  that,  if  the  deafness  and  rheu- 
matism were  still  the  only  disabilities  existing,  and  in  the  same  degree, 
the  reduction  from  $12  to  $8  per  month  wonld  not  have  been  erroneoos. 
But,  as  that  decision  points  out,  other  disabilities  had  been  alleged, 
and  pensioner's  exact  condition  had  not  been  ascertained  for  three 
years.  In  such  case  therefore  it  was  held  that  he  was  entitled  to  have 
his  condition  made  manifest  at  the  time  of  the  proposed  reduction.  The 
medical  examination  held  October  21,  1896^  shows  his  condition  as 
follows: 

Poorly  nouriBhed;  muscles  flabby;  skin  healthy,  tongue  coated  heavily;  disabil- 
ity ft'om  general  debility  two-eighteenths.  Crepitation  in  right  aboulder;  com- 
plains of  pain  in  left  hip;  no  joiut,  tendon,  or  muscle  changes.  Disability  from 
rheumatism  one-eighteenth.  Says  used  to  have  neuralgia  over  lower  part  of  right 
chest;  not  troubling  him  now;  no  disability.  Apex  beat  of  heart  diffused  but  not 
strong;  apex  2  inches  within  and  3  inches  below  nipple.  Sounds  and  size  normal. 
No  cyanosis  or  oedema;  no  disability  from  heart  disease.  Rectum  normal  now,  bat 
has  scar  of  old  (1878)  operation  for  fistula;  no  disability.  Can't  hear  ordinary  tones 
with  right  ear.  Hears  ordinary  tones  with  left  ear  at  6  inches;  no  physical  changes 
in  ears.  Disability  from  deafness  twenty-thirtieths.  Considerable  cough ;  aoscul- 
tation  and  percussion  of  lungs  sbow  nothing.  Naso-pharynx  normal.  Disability 
from  bronchitis  one-eighteenth.  No  bad  habits.  No  venereal  disease.  No  other 
diseases. 

From  this  showing  it  will  be  seen  that  the  opinion  of  the  medical 
referee,  already  quoted,  is  sustained,  no  ratable  disability  under  the  act 
being  here  described,  and  the  only  real  basis  for  continuance  of  any 
rating  is  the  testimony  of  Drs.  Heaton  and  McGullough,  referred  to  in 
the  former  decision.  Thus,  as  a  matter  of  fact,  the  rating  of  $8  per 
month  is  all  that  is  justified  by  the  evidence. 

But,  as  to  the  first  ground  of  contention,  that  even  if  a  reduction  is 
warranted  by  the  evidence  as  now  on  file,  such  reduction  should  com- 
mence from  a  date  subsequent  to  the  last  examination,  and  after  another 
notice  to  x>ensioner,  as  required  by  the  act  of  December  21, 1893.  There 
is  little  force  in  this  contention.  It  is  not  claimed  that  the  former 
notice  of  reduction  was  not  ample  and  regular  in  all  respects  or  that 
pensioner  did  not  have  the  opportunity  to  furnish  all  rebutting  testi- 
mony he  desired.  As  already  seen,  he  did  furnish  such  testimony,  and 
this,  with  all  other  evidence  before  and  since,  shows  that  he  is  not 
entitled  to  more  tlian  the  $8  per  month,  and  has  not  been  since  the 
notice  was  sent  him.  To  pay  him  now  the  higher  rate  of  $12  per  month 
for  all  the  period  since  August,  1895,  when  reduction  was  made,  simplj 
on  the  plea  of  technical  failure  to  comply  with  the  law,  or  rather  because 
all  necessary  evidence  was  not  obtained  before  action  was  taken,  would 
be  to  give  pensioner  an  amount  to  which  he  is  not  entitled. 

Proper  notice  was  sent  and  received,  there  was  no  suspensiou  of 
payment,  and  payment  at  the  maximum  rate  was  made  to  the  date 
of  the  actual  decision  to  reduce. 
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In  the  decision  of  Assistant  Secretary  Eeynolds,  May  9, 1895,  in  the 
case  of  Mary  J.  Rice  (7  P.  D.,  569),  it  was  held— 

The  act  of  December  21, 1893,  relievee  the  Commiaaioner  of  PensiODS  of  the  power 
theretofore  exeroised  of  suspending  the  payment  of  a  pension  pending  the  proceed- 
ing to  annul  or  reduce  it,  leaving  the  pension  to  accrue  during  that  period,  and  to 
the  pensioner  the  right  to  demand  and  receive  payment  at  the  times  fixed  for  pay- 
ments under  the  law.  But  when  the  decision  of  the  Commissioner  of  Pensions  is 
rendered  the  effect  thereof  under  the  act  of  December  21, 1893,  is  to  authorize  a  with- 
drawal of  payment,  not  only  as  to  snch  illegal  part  which,  but  for  the  decision, 
might  thereafter  have  accrued,  but  as  to  all  unpaid  pension  adjudged  illegal  under 
that  decision. 

This  raling  is  in  accordance  with  law,  and  as  applied  to  the  present 
case  no  payment  can  be  made  to  pensioner  as  contended  for,  he  having 
received  all  he  is  entitled  to  nnder  the  evidence  on  file.  The  action 
appealed  from  is  therefore  correct,  and  the  same  is  affirmed. 


HONORABLJC  DISCHARGE—ACT  JTTNE  97,  1800. 

Dennis  Murphy. 

Soldier  was  dishonorably  discharged  from  the  Regular  Army  March  19, 1861,  having 
been  in  arrest  for  more  than  a  year  prior  to  that  date.  He  enliated  March  22, 
1862,  and  aerved  in  the  Fourth  California  Volunteers  nntil  March  31, 1866,  when 
he  was  mustered  out.  It  is  held  that  he  was  honorably  discharged  within  the 
meaning  and  intent  of  the  act  of  June  27,  1890. 

As9i9iant  Secretary  Webster  BavU  to  the  Commissioner  of  Pensions^ 

September  9, 1897. 

The  appellant,  Dennis  Mnrphy,  was  enrolled  on  the  22d  of  March, 
1862,  and  was  a  private  in  Company  O,  Fonrth  California  Infantry,  until 
the  Slst  of  March,  1866,  when  he  was  mastered  oat  with  his  company. 

On  the  3d  of  July,  1890,  Mr.  Murphy  filed  an  application  for  pension 
under  the  act  of  June  27, 1890.  A  certificate  was  issued  on  the  23d  of 
May,  1891,  to  allow  pension  under  said  act  at  the  rate  of  $8  per  month. 

After  this  certificate  was  issnod  it  was  found  that  Mr.  Marphy  had 
served  in  the  Begalar  Army  before  the  enlistment  under  which  he 
served  in  the  Fourth  California  Volunteers  and  was  dishonorably  dis- 
charged from  the  Regular  Army  March  19,  1861.  The  War  Depart- 
ment reported,  under  date  of  May  18, 1896,  that  Dennis  Murphy  enlisted 
on  the  23d  of  February,  1857,  and  was  assigned  to  Company  D,  Ninth 
Regiment  of  United  States  Infantry.  He  deserted  September  15, 1858, 
and  was  apprehended  February  2,  1869.  He  again  deserted  July  3, 
1859.  The  muster  rolls  from  March  and  April,  1860,  to  January  and 
February,  1861,  show  him  absent  in  confinement  at  Benicia  Barracks, 
Cal.,  since  March  9, 1860.  Date  of  apprehension  not  stated.  He  was 
tried  for  repeated  desertions,  found  guilty,  and  duly  sentenced.  Muster 
roll  for  March  and  April,  1861,  reports  him  dishonorably  discharged  at 
Benicia  Barracks,  Cal.,  by  sentence  of  general  court-martial,  Special 
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Orders,  No.  28,  Headquarters  Departmeut of  California,  March  19, 1861. 

Upon  this  evidence  the  name  of  the  pensioner  was,  after  legal  notice 
to  him,  dropped  from  the  pension  roll  by  an  order,  dated  September  26, 
1896,  on  the  view  that  he  was  not  honorably  discharged  from  the  whole 
period  of  his  service  during  the  war  of  the  rebellion. 

From  this  action  an  appeal  was  taken,  June  3, 1897,  the  contention 
being  that  soldier  was  discharged  from  the  Ninth  United  States 
Infantry  before  the  war  of  the  rebellion  commenced  and  at  a  place 
3,000  miles  distant  from  what  was  afterwards  the  seat  of  war;  that  his 
service  in  said  organization  had  no  connection  whatever  with  the  war 
of  the  rebellion ;  that  he  was  honorably  discharged  from  the  organiza- 
tion in  which  he  served  for  four  years  during  the  war  of  the  rebellion. 

It  is  held  that  it  was  the  intention  of  Congress  in  the  act  of  July  14, 
1862,  to  designate  the  4th  of  March,  1861,  as  the  commencement  of  the 
war  of  the  rebellion.    (Case  of  Ellen  Pearson,  5  P.  D.,  258.) 

It  is  also  held  that  to  entitle  to  pension  under  the  act  of  June  21, 
1890,  the  soldier  must  have  been  discharged  from  all  service  contracted 
to  be  rendered  by  him  in  the  war  of  the  rebellion,  whether  under  one 
enlistment  or  more  than  one,  and  whether  it  continued  for  but  ninety 
days  or  the  whole  period  of  the  war. 

The  question  to  be  determined  in  this  case  is,  therefore,  whether 
applicant  was  honorably  discharged  from  the  whole  period  of  his  service 
in  the  war  of  the  rebellion. 

The  honorable  discharge  required  by  the  act  of  June  27, 1890,  is  an 
honorable  discharge  from  the  organization  or  organizations  in  which 
service  was  rendered  duriug  the  war  of  the  rebellion.  The  applicant 
in  this  case  can  not  be  regarded  as  having  served  during  the  war  of  the 
rebellion  in  the  Ninth  United  States  Infantry.  He  was  absent  in  con- 
finement during  the  period  from  March  9, 18G0,  until  his  discharge  by 
sentence  of  a  general  court-martials  March  19, 1861. 

It  has  been  held  that  the  period  during  which  a  soldier  was  in  con- 
finement at  hard  labor  under  the  sentence  of  a  general  court-martial, 
with  loss  of  all  pay  and  allowances,  due  and  to  become  due,  could  not 
be  taken  into  calculation  in  determiuing  the  period  of  his  service  under 
the  act  of  June  27, 1890.    (Claim  of  George  W.  Fleck,  7  P.  D.,  343.) 

The  soldier  in  the  case  under  consideration  was  in  confinement  from 
March  4, 1861,  to  March  19,  1861.  He  was  in  circumstances  duriug 
said  period  under  which  he  was  not  required  to  render  any  military  serv- 
ice. It  can  not  be  held  that  as  a  member  of  Company  D,  Ninth  United 
States  Infantry,  he  '^ served"  during  the  war  of  the  rebellion. 

If  he  had  been  dishonorably  discharged  from  the  Kegular  Army  on 
or  before  March  3, 1861,  no  question  in  regard  to  his  right  to  pension 
under  the  act  of  June  27, 1890,  would  have  arisen.  He  had,  however, 
as  little  connection,  under  his  enlistment  in  the  Regular  Army,  with 
the  war  of  the  rebellion  as  if  he  had  been  discharged  before  the  4tb 
of  March,  1861. 
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The  soldier  served  more  than  four  years  in  the  Fourth  Begiment  of 
California  Infantry,  and  was  honorably  discharged  after  the  close  of 
active  hostilities.  He  was  houorably  discharged  from  the  organization 
iu  which  he  rendered  all  the  service  rendered  by  him  daring  the  war  of 
the  rebellion.  The  conditions  giving  title  to  pension  under  the  act  of 
June  27, 1890,  were  fulfilled  in  his  case.  The  action  rejecting  his  claim 
for  pension  under  said  act  ia,  therefore,  set  aside. 

You  will  please  adjudicate  his  claim  upon  the  views  herein  set  forth. 


ratin6-gra1>e  kates,  act  mabcii  8,  issa-instructions. 
Gboboe  W.  Baker. 

1.  The  act  of  March  S,  1883,  increased  the  amount  of  pension  for  third-grade  rating 

from  $18  to  $24  per  month,  and  since  that  date  there  has  been  no  $18  rate,  and 
any  allowance  of  $18  as  a  third-grade  rating  or  otherwise  is  erroneous. 

2.  The  basis  of  rating  above  $17  per  month  (aside  from  total  of  rank)  is  that  the 

disability  shall  produce  inability  to  perform  manual  labor  equivalent  to  the  loss 
of  a  hand  or  a  foot. 

Assistant  Secretary  Webster  Davis  to  the   Commissioner  of  Pen»ionSj 

October  2^  1897. 

I  return  herewith  your  letter  of  the  1st  instant,  together  with 
Departmental  call  of  the  9th  ultimo,  for  an  advisory  opinion  of  the 
medical  referee  of  your  Bureau,  in  the  case  of  George  W.  Baker,  Com- 
pany 6,  Eighteenth  Michigan  Volunteers,  certificate  No.  388,725. 

Replying  to  the  inquiry  contained  in  your  letter  I  have  to  state  as 
follows,  viz: 

The  act  of  Congress  approved  June  6, 1866,  in  its  first  section  pro- 
vided a  rate  of  $15  per  month  for  such  disability  (incurred  in  the  serv- 
ice of  the  United  States  and  in  line  of  duty)  as  is  "equivalent  to  the 
loss  of  a  hand  or  a  foot,"  and  this  rate  was  designated  as  a  third-grade 
rating.  The  act  of  March  3, 1873,  by  its  fourth  section  increased  this 
rate  to  $18  from  and  after  June  4, 1872,  and  provided,  in  section  5,  that 
the  rate  of  $18  per  month  may  be  proportionately  divided  for  any 
degree  of  disability  established,  for  which  the  second  section  of  the  act 
(now  seetion  4695,  Revised  Statutes)  makes  no  provision. 

Section  4695,  Bevised  Statutes,  declares  the  pecuniary  value  of  a 
pension  for  total  disability  according  to  rank. 

The  act  of  March  3, 1883,  increased  the  rate  for  the  same  disability 
to  $24  per  month  from  and  after  the  passage  of  the  act. 

Up  to  March  3, 1883,  by  virtue  of  the  proviso  contained  in  the  fifth 
section  of  the  act  of  March  3,  1873,  it  was  legally  both  possible  and 
proper  to  divide  a  disability  producing  inability  to  perform  manual 
labor  "equivalent  to  the  loss  of  a  hand  or  foot"  into  eighteenths,  and 
to  say,  by  way  of  describing  extent  of  disability,  seventeen-eighteenths 
of  third  grade  for  anything  that  came  short  of  "  total  third  grade." 

But  the  act  of  March  3,  1883,  substituted  the  rate  of  $24  for  dis- 
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ability  ^^  equivalent  to  the  loss  of  a  band  or  foot,"  and  retained  $18  only 
for  the  purpose  of  dividing  proportionately  for  any  degree  of  disability 
more  than  total  ($8)  and  less  than  the  loss  of  a  hand  or  a  foot,  or  for  a 
disability  equivalent  thereto.    (Smith's  case,  3  P.  D.,  172.) 

There  is  no  $18  rate  provided  by  law  nor  has  there  been  since  the 
passage  of  the  act  of  March  3, 1883.    (Williams's  case^  3  P.  D.,  401.) 

An  allowance  subsequent  to  March  3, 1883,  of  $18  as  a  third-grade 
rating  is  erroneous.    (Martin's  case,  4  P.  D.,  378.) 

The  basis  of  any  rating  above  $17,  aside  from  total  for  rank,  in  excess 
of  that  amount,  is,  inter  alia,  that  the  disability  shall  produce  inability 
to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or  foot. 

The  true  rule  of  progression,  therefore,  in  such  a  case  is  not  to  deter- 
mine whether  the  disability  of  a  pensioner  rated  at  $17  has  increased 
one-eighteenth  or  two  eighteenths,  but  whether  the  disability  has 
increased  to  such  an  extent  as  to  produce  inability  to  perform  mauaal 
labor  equivalent  to  the  loss  of  a  hand  or  foot.  For,  since  it  is  this 
^^equivalent"  disability  that  is  the  basis  of  the  specified  rate  of  818,  now 
$24,  it  necessarily  follows  that  unless  the  disability  of  a  pensioner  draw- 
ing $17  has  increased  to  an  extent  that  would  be  the  equivalent  of 
loss  of  a  hand  or  foot,  for  which  $24  is  now  allowed,  there  is  no  inter* 
vening  rate  that  can  be  given  to  such  pensioner. 

If  any  other  doctrine  has  been  announced  in  a  decision  of  this  Depart- 
ment, it  has  been  by  inadvertence  or  error,  and  will  be  promptly  cor- 
rected on  notice. 


S£RVIC£-WAK  OF  THE  BEBSLUON. 

Ida  E.  Filler  (widow). 

Soldiei^B  service  for  ninety  days  or  more  in  the  Regular  Army  tubseqaent  to  November 
23,  1865,  under  au  enlistment  on  that  date,  is  not  service  for  ninety  dayit  in  the 
war  of  the  rebellion  as  contemplated  in  the  act  of  June  27,  1890.  (Cases  of 
Barleyoung  and  Farrell,  7  P.  D.,  453  and  532,  cited.) 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensiofU, 

October  2^  1897. 

On  the  23d  day  of  December,  1895,  appellant  filed  a  daim  (No.  626484) 
for  pension  under  the  act  of  June  27,  1890,  as  widow  of  Eli  Filler, 
deceased,  late  of  Company  F,  Eighteenth  United  States  Infantry, 
alleging  among  other  things  that  her  husband  died  November  25, 1895. 

Her  claim  was  rejected  January  22,  1896,  on  the  ground  that  the 
service  of  the  soldier  was  rendered  after  the  close  of  the  war  of  the 
rebellion. 

An  appeal  from  said  action  was  entered  December  7, 1896,  and  on 
the  9th  of  January,  1897,  Assistant  Secretary  Eeynolds  affirmed  said 
action,  under  the  decisions  in  Barleyoung's  appeal  (7  P.  D.,  453),  and 
^arrelPs  appeal  (7  P.  D.,  532).    This  motion  for  reconsideratiou  was 
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entered  Angast  2, 1897,  appellant  contending  that  the  war  of  the  rebel- 
liou  ended  on  the  2l8t  day  of  Augnst,  1866,  and  that  soldier's  service 
from  date  of  enlistment,  November  23, 1865,  was  more  than  ninety  days 
in  said  war. 

The  question  was  careAiUy  considered  in  Assistant  Secretary  Bey- 
nolds^s  opinion,  January  9, 1897,  and  his  holding  is  correct  under  the 
decisions  therein  cited.  There  is  no  evidence  showing  soldier's  active 
war  service  in  aiding  the  suppression  of  the  armed  force  of  the  Oon- 
federate  States  subsequent  to  the  date  of  his  enlistment;  therefore, 
under  the  facts  of  this  case,  the  appellant's  claim  under  the  third  sec- 
tion of  the  act  of  June  27, 1890,  has  not  been  established. 

The  reasons  for  affirming  your  action,  January  22, 1896,  were  fully 
set  forth  in  the  opiniou  to  which  I  have  referred,  and  I  do  not  deem  it 
necessary  to  restate  them. 

Motion  overruled. 


mabriage  in  mississippi-impediment  of  blood. 
Ann  Gahal  (alleoeb  widow). 

Evidence  secured  by  special  examinatiou  shows  that  soldier  was  a  white  roan  and 
claimant  is  a  negro.  The  intermarriage  of  the  races  being  prohibited  by  the 
laws  of  Mississippi,  in  which  State  the  parties  resided,  their  cohabitation  conld 
not  be  regarded  as  a  legal  marriage,  but  was  mere  concubinage,  and  claimant  is 
not  the  lawfhl  widow  of  the  soldier,  nor  entitled  to  pension  as  such. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj 

October  2^  1897. 

Appellant  filed  this  appeal  June  26^  1897,  from  the  rejection  on  June 
9y  1897,  of  her  claim  (No.  545909)  for  pension  as  widow  of  William 
Gahal,  Company  B,  First  Mississippi  Mounted  Bifles,  under  the  act  of 
Jane  27, 1890.    The  cause  of  rejection  is  stated  as  follows : 

Claimant  is  a  colored  woman,  of  negro  blood,  and  soldier  was  a  white  man,  of  the 
Caucasian  race.  The  laws  of  Mississiiipi,  where  claimant  and  soldier  lived,  and 
where  the  aUeged  marriage  occurred,  prohibited  such  marriage,  and  said  alleged 
marriage  was  void  on  the  ground  of  said  impediment  of  blood. 

The  appeal  contends  that  soldier  was  a  colored  man  and  not  a  white 
man,  that  this  is  shown  by  the  fact  that  he  conducted  himself  as  a 
colored  man,  associated  with  colored  people,  enlisted  iu  a  colored  regi- 
ment, and  was  borne  on  the  records  of  the  War  Department  as  colored. 

The  claim  was  previously  rejected,  in  October,  1896,  and  a  similar 
appeal  was  filed.  The  decision  of  that  appeal  set  aside  the  adverse 
action  on  the  basis  of  insufficient  evidence  upon  which  to  determine 
the  point  in  issue.  Since  then  further  special  examination  lias  been 
held  and  the  claim  again  rejected  and  appealed,  as  stated. 

The  former  decision  sets  forth  the  principal  facts  touching  the  matter 
in  question,  as  far  as  shown  by  the  evidence  then  in  the  case.  That 
decision  is  hereto  attached. 
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From  the  evidence  secured  by  the  later  investigation  the  followiog 
facts  may  be  summarized:  The  claimant,  as  she  herself  states,  was  the 
daughter  of  a  colored  woman,  her  father  being  a  white  man.  She  was 
freeborn,  and  therefore  not  under  the  same  legal  disabilities  as  to  mar- 
riage and  other  matters  as  colored  people  who  were  slaves  in  the  same 
State.  The  soldier  was  a  white  man,  his  mother  and  father  both  being 
white  people.  This  is  distinctly  stated  by  two  or  three  witnesses,  old 
men,  who  knew  him  from  infancy.  He  was  a  bastard,  but  it  was  gen- 
erally known  that  he  was  white.  His  mother  had  come  to  the  county 
from  Missouri.  She  was  disreputable  in  character,  and  was  what  was 
known  in  the  South  as  ''poor  white  trash.''  The  soldier  was  her  oldest 
son.  She  had  two  other  children,  one  by  a  white  man  and  the  other 
by  a  negro.  Naturally  she  was  looked  down  upon  by  respectable  white 
people,  and  soon  came  to  be  the  associate  of  such  colored  people  as 
would  recognize  her.  The  soldier,  with  this  example  and  his  inherited 
instincts  as  well,  probably,  as  from  force  of  circumstances,  also  assod- 
ated  with  negroes,  and  took  the  claimant  as  wife  or  paramour. 

The  claimant  states  that  she  was  married  to  soldier  about  1847  by  a 
magistrate,  but  there  is  no  proof  of  this,  the  only  evidence  of  marriage 
being  that  they  lived  together  in  the  relation  of  husband  and  wife. 
There  is  evidence  to  the  effect  that,  after  leaving  Wilkinson  (Tonnty, 
the  claimant  and  soldier  went  to  Natchez,  Miss.,  and,  while  he  con- 
tinued to  live  with  her,  he  showed  that  he  recognized  the  difference  in 
race,  because  it  is  stated  that  on  one  occasion  he  negotiated  to  sell  her 
as  a  slave,  but  was  prevented  by  a  man  who  knew  her  well. 

Beside  the  foregoing  facts,  as  they  appear  in  the  evidence,  and  which 
are  undoubtedly  sufficient  to  determine  the  racial  status  of  the  claim- 
ant and  soldier,  it  may  be  stated  that  there  was  a  rule  invariably 
observed  in  the  South  during  the  existence  of  slavery,  and  doubtless 
still  in  force,  by  which  the  race  to  which  a  child  belonged  was  fixed. 
That  rule  was  that  the  race  of  the  mother  should  control  that  of  the 
child  in  any  case  of  mixed  blood.  If  the  mother  was  Oaucasiau,  the 
child  was  regarded  as  of  the  white  race.  If  the  mother  was  a  negro 
or  mulatto,  the  child  was  denominated  a  negro.  Thus,  in  this  case,  the 
claimant  is  a  negro,  and  the  soldier  was  a  white  man. 

It  only  remains  to  be  stated,  then,  that  under  the  laws  of  Mississippi^ 
which  prohibited  the  intermarriage  of  whites  and  negroes,  the  claimant 
could  not  have  been  the  legal  wife  of  the  soldier,  and  is  not  his  lawfol 
widow.  It  is  unnecessary  to  elaborate  the  statement  as  to  the  illegality 
of  such  marriages.  The  claimant  has  recognized  this  fact  as  far  as  the 
State  of  her  residence  is  concerned,  her  only  contention  having  been 
that  soldier  was  not  a  white  man,  and  therefore  these  laws  did  not 
apply.  As  shown,  however,  there  can  be  no  doubt  on  the  question  of 
the  race  of  each,  and  the  relationship  was  mere  concubinage.  This 
being  true,  claimant  has  no  title  to  pension  as  widow,  and  the  rejection 
of  her  claim  was  proper.    That  action  is  affirmed. 
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DEATH  CAtTSE. 

Anoeline  Emmons  (widow). 

Soldier  was  pensioned  for  diBeaao  of  heart  and  died  of  abHocBH  of  bowels,  aH  shown 
by  the  records  of  death  of  the  city  of  Lowell,  Mass.,  and  claimant's  declaration 
filed  about  a  week  after  soldier^s  death. 

The  affidavit  of  one  physician  stating  that  disease  of  bowels  wonld  not  have  termi- 
nated fatally  had  it  not  been  for  tho  disease  of  heart  amonnts  to  no  more  than 
mere  conjecture,  and  is  not  accepted  as  showing  that  death  resulted  from  the 
pensioned  cause. 

Aifffistunt  Secretary   Webster  Davis  to  the   Commissioner  of  Pensions^ 

October  2^  1897. 

I  have  considered  the  motion,  filed  Angast  4,  1807,  tor  a  reconsider- 
ation of  the  decision  rendered  by  Assistant  Secretary  Reynolds,  on  April 
3, 1897,  affirming  the  rejection  of  the  claim  (No.  834549)  of  Angeline 
Emmons,  widow  of  Benjamin  Emmons,  late  of  Company  B,  Second 
Massachasetts  Infantry,  for  a  pension  ander  the  general  law.  It  is 
contended,  in  support  of  the  motion  for  reconsideration,  that  the  te^- 
mouy  of  Dr.  Patterson,  who  treated  the  soldier  during  the  last  four 
years  of  his  life,  shows  that  disease  of  the  heart,  for  which  he  was  pen- 
sioned, was  one  of  the  factors,  and,  in  fact,  the  main  factor,  in  the  death 
cause. 

Tliere  seems  to  be  no  reason  to  doubt  that  at  the  time  of  the  soldier's 
death  abscess  of  the  bowels  was  recognized  as  the  immediate  and  effi- 
cient cause  of  death.  The  public  record  of  deaths  kept  in  the  city  of 
Lowell,  Mass.,  gives  ^^  abscess  of  bowels  "  as  the  cause  of  death,  and  the 
claimant,  in  her  declaration  filed  about  a  week  after  his  death,  alleged 
the  same  cause. 

The  theory  upon  which  the  claim  is  based  is  that  the  disease  of  bowels 
would  not  have  terminated  fatally  had  it  not  been  for  the  disease  of 
heart.  Dr.  Patterson  gives  this  theory  the  support  of  his  opinion,  but, 
from  the  very  nature  of  the  case,  such  an  opinion  amounts  to  little  more 
than  a  conjecture  or  guess.  The  soldier  was  of  feeble  constitution,  inde- 
pendent of  the  heart  trouble.  He  was  73  years  old.  Dr.  Patterson 
states  in  one  affidavit  that  within  the  five  years  preceding  his  death  he 
treated  him  for  "five  different  illnesses;"  that  his  general  health  was 
poor;  and  that  he  was  subject  to  chronic  constipation. 

To  say  that  abscess  of  the  bowels  would  not  have  caused  the  death 
of  a  man  of  that  age  and  in  that  condition  of  general  health,  if  his 
heart  had  not  been  diseased,  is  manifestly  to  abandon  the  field  within 
which  evidence  can  operate  and  to  enter  the  realm  of  pure  s])eculation. 

The  claimant  is  pensioned  under  the  act  of  June  27, 1890.  1  see  no 
good  reason  for  modifying  the  decision  affirming  the  rejection  of  the 
claim  under  the  old  law. 

The  motion  is,  therefore,  overruled, 
p.  D. — VOL.  9 9 
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UN£  OF  DUTT— ACCmBNTALi  rNJUBY. 

Henbt  a.  Helhsk. 

Soldier  while  riding  over  the  battlefield  of  Pea  Ridge,  Ark.,  after  that  battle,  for  hk 
own  amusement,  on  a  horse  he  had  borrowed  from  his  captain,  was  thrown  and 
sustained  an  injury  upon  which  he  baaed  a  claim  for  pension.  It  is  held  thil 
said  injury  was  not  incurred  in  line  of  daty.  (Reaffirming  action  in  same  ease,  2 
P.  D.,  886,  and  3  P.  D.,  111.) 

Assistant  Secretary  Webster  Davis  to  the  Cammissianer  of  Pensiom. 

October  2, 1897. 

*  In  July  16,  1897,  was  filed  a  motion  for  reconsideration  of  depart- 
mental decision  of  October  30, 1894,  in  the  case  of  Henry  A.  Helmer, 
in  which  it  was  ruled  as  foUows: 

Henry  A.  Helmer  can  not  be  considered  as  having  been  in  line  of  duty  at  the  time 
he  received  the  disability  for  which  he  is  pensioned.  He  was  engaged  in  a  private 
matter  for  his  own  pleasure  or  gratification,  and  was  not  engaged  in  the  performance 
of  that  which  the  law  required  of  him  as  a  military  duty.  The  decision  of  July  2, 
1889,  is,  therefore,  overruled,  and  yon  are  directed  to  take  the  necesaary  steps  to 
drop  the  claimant  from  the  rolls.    (7  P.  D.,  376. ) 

The  issae  presented  by  the  motion  for  review  arises  in  this  way: 
Soldier  had  borrowed  the  horse  of  his  captain  for  the  purpose  of  riding 
over  and  reviewing  the  battleiield  of  Pea  Bidge,  in  Arkansas,  shortlj 
after  the  occnrrence  of  said  battle,  and  while  so  doing  was  thrown  by 
the  horse  against  a  tree,  thereby  sustaining  a  compound  fracture  of  the 
left  ankle. 

On  account  of  said  injury  he  was  discharged  from  the  service,  and 
afterwards  applied  for  pension  based  upon  the  facts  above  stated. 

The  issue  to  be  determined  is,  Was  the  iivjury  sustoiiied  incnn^ 
while  in  line  of  duty  in  legal  contemplation  Y 

The  claim  was  rejected  by  your  office  on  March  2, 1885,  on  the  groaiid 
that  the  disabilities  were  not  incurred  in  line  of  duty,  which  decision 
was  subsequently,  on  March  1, 1889,  affirmed  by  the  D^artment. 

On  July  2, 1880,  the  case  was  again  brought  before  the  Department 
on  motion  for  review,  on  which  occasion  the  above-mentioned  decision 
of  March  1, 1889,  was  overruled,  and  directions  given  that  claimant's 
name  be  placed  upon  the  pension  roll.    (3  P.  D.,  111.) 

Subsequent  to  this,  on  July  14, 1894,  the  Oommissioner  of  Pensions 
transmitted  the  papers  in  the  case  to  the  Department,  acoompanied  by 
the  following  letter: 

I  have  the  honor  herewith  to  sabmit  the  papers  in  the  above  designated  case  for 
yonr  consideration,  with  a  view  to  having  a  decision  rendered  therein  that  will 
serve  as  a  precedent  in  similar  cases. 

The  case  has  been  before  the  Department  twice  before  this,  the  question  at  issae 
being  ^'  the  line  of  duty." 

On  March  1,  1889,  the  honorable  Assistant  Secretary  Hawkins  decided  th»t 
claimant  was  not  in  line  of  duty  when  he  received  the  iigury  for  which  pension  was 
claimed.    (See  vol.  2,  Pension  Decisions,  p.  385.) 
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The  case  was  again  before  the  Department  and  on  Joly  2,  1889,  the  honorable 
ABsistant  Secretary  Bnssey  overraled  the  former  decision  and  ordered  the  appel- 
lant's name  placed  on  the  pension  rolls,  which  was  accordingly  done,  at  $10  per 
month  fi-om  October  23,  1882,  for  fracture  of  left  ankle.  Since  that  time  he  has 
been  increased  to  $14  from  June  11,  1890.    He  now  has  a  claim  for  increase  pending. 

Ux)on  considering  the  case  in  accordance  with  the  suggestion  con- 
taiDcd  in  the  above  quoted  letter  of  the  Commissioner  of  Pensions^  the 
Department,  on  October  30,  1804,  rendered  the  opinion  now  under 
review,  the  holding  in  which,  has  been  hereinbefore  mentioned. 

The  issue  presented  in  the  motion  for  reconsideration  is  embodied  in 
the  statement  that  the  disability  of  soldier  was  incurred  while  in  the 
line  of  duty. 

In  order  that  the  relevancy  of  the  contention  may  clearly  appear,  it 
is  necessary  to  make  a  more  specific  statement  of  the  facts  which  are 
disclosed  in  the  testimony  of  claimant  made  before  a  special  examiner 
on  November  12, 1884,  as  follows: 

On  or  about  the  second  day  after  tho  battle  of  Pea  Ridge  I  was  takinii;  care  of  my 
captain's  horse.  I  asked  him  for  the  loan  of  the  horse  to  go  over  the  battlefield  Just 
to  look  at  it.  Second  Lieut.  John  Kahoe  also  went  with  me  on  horseback.  When  I 
asked  thc^  captain  for  the  horse  he  said :  **  Henry,  I  rather  you  would  not  take  him. 
Ho  may  throw  you  and  kill  you.  You  know  he  has  thrown  you  once  or  twice."  He 
throw ed  me  at  Osage  River  over  his  head,  but  did  me  no  injury.  As  we  were  riding 
ray  horse  got  frightened,  I  think  at  a  dead  horse,  and  commenced  buck  jumping,  and 
the  first  thing  I  knew  I  was  thrown  against  a  tree.  When  I  went  to  get  up  I  found 
I  was  badly  hurt;  my  ankle  just  flopped  over.  The  lieutenant  went  to  camp  for 
help.  «  •  *  They  carried  me  to  my  tent,  and  went  and  got  one  of  the  surgeons 
of  the  regiment,  who  set  my  ankle,  which  was  broke — ^the  outside  bone  of  the  left 
ankle— and  put  the  splints  on  it. 

Under  the  above  statement  of  facts,  which  seems  to  have  been 
accepted  as  trne,  the  question  arises.  Was  the  soldier  in  legal  contem- 
plation in  line  of  duty  when  he  sustained  the  injury  upon  which  he 
bases  his  claim  for  pension  Y 

In  support  of  this  contention,  claimant  submits  the  view  that  to  hold 
that  he  was  not  in  line  of  duty  because  he  was  not  at  the  time  carrying 
a  musket  or  executing  some  order  would  be  to  pervert  the  spirit  of  the 
pension  system.  He  points  out  that  he  was  doing  an  act  which  was 
customary  and  natural,  with  the  consent  of  his  commanding  officer,  and 
that  there  was  nothing  in  his  conduct  in  conflict  with  any  regulations. 

It  may  be  truly  said  [says  claimant]  that  that  which  a  soldier's  superior  ofilcer 
recognizes  as  right  for  the  soldier  to  do  is  right  enough  to  keep  him  in  the  line  of 
duty  for  pensionable  purposes. 

Attorney-General  Gushing,  on  May  17, 1855,  gave  an  opinion  defining 
the  relation  of  line  of  duty,  to  pensions,  in  which,  among  other  things, 
he  said : 

Every  person  who  enters  the  military  service  of  the  country— officer,  soldier,  sailor, 
or  marine — takes  upon  himself  certain  moral  or  legal  engagements  of  dut^',  which 
constitute  his  official  or  professional  obligations.  While  in  the  performance  of  those 
things  which  the  law  requires  of  him  as  military  duty  ho  is  in  the  lino  of  Iii^  duty. 
But  at  the  same  time,  though  a  soldier  or  sailor^  he  is  not  the  less  a  man  and  a  citizen, 
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with  private  rights  to  exercise  and  daties  to  perform,  and  while  attending  to  these 
things  he  is  not  in  the  line  of  his  public  duty.  In  addition  to  this,  a  soldier  or  sailor, 
like  any  other  man,  has  the  physical  faculty  of  doing  many  things  which  are  in  vio- 
lation of  duties,  either  general  or  special,  and  in  doing  these  things  he  is  not  acting 
in  the  line  of  his  duty.  Around  all  those  acts  of  the  soldier  or  sailor  which  arc 
official  in  their  nature  the  pension  law  draws  a  legislative  line,  and  then  they  ssyto 
the  soldier  or  sailor :  **  If,  while  performiug  these  acts  which  are  within  that  line, 
you  thereby  incur  disability  or  death,  you  or  your  widow  or  children,  as  the  case 
may  be,  shall  receive  a  pension  or  other  allowance,  but  not  if  the  disability  ariae 
from  acts  performed  outside  of  that  line— that  is,  absolutely  disconnected  from  and 
wholly  independent  of  the  performance  of  duty.  Was  the  cause  of  disability  or  of 
death  a  cause  within  the  line  of  duty  or  outside  of  itf  Was  that  cause  appertaining 
to,  dex>endcnt  upon,  or  otherwise  necessarily  and  essentially  connected  with  dnty 
within  the  line,  or  was  it  unappurtenant,  independent,  and  not  of  necessary  and 
essential  connection  ?  " 

The  above  rule  is  adhered  to  by  the  Department  as  a  trae  test 
criterion  of  such  cases  as  that  at  bar,  measured  by  which,  in  my  judg 
ment,  the  claimant  is  not  entitled  to  a  pension  under  the  facts  presented 
in  the  evidence. 

The  contention  of  claimant  to  the  effect  that  such  acts  of  a  soldier  as 
are  recognized  by  his  superior  officer  as  being  right  the  law  will  also 
recognize  as  being  within  the  line  of  duty  for  pensionable  purposes  is 
untenable.  It  is  perfectly  legitimate  and  proper  for  a  soldier  to  do 
many  things  that  are  not  within  the  line  of  duty  in  the  sense  contem- 
plated by  the  law  relating  to  pensions. 

After  carefully  considering  the  issue  presented  in  the  motion  in  the 
light  of  the  law  bearing  upon  the  same,  I  am  of  the  opinion  that  there 
is  no  error  in  the  departmental  decision  under  review. 

The  motion  is  therefore  denied. 


APPKAL.-ATTORXEYSIin»-l»UACT:iCK. 

James  E.  Oram. 

More  than  ninety  days  having  elapsed  since  the  attorney  who  filed  this  appeal  was 
notified  that  he  was  not  entitled  to  recognition,  and  he  has  filed  no  appeal  in  his 
own  behalf,  the  appeal  will  be  dismissed  under  rule  1,  Rules  of  Practice,  upon 
the  ground  that  said  attorney  has  not  filed  a  power  of  attorney  authorizing  him 
to  enter  the  appeal. 

Assistant  Secretary  Webster  Davis   to  tJie  Commissioner  of  Pen^oMj 

October  2^  1897. 

H.  S.  Kellogg,  of  Sandusky,  Ohio,  May  10, 1897,  entered  an  appeal  in 
behalf  of  the  claimant  in  the  above-entitled  case. 

On  June  15, 1897,  the  Bureau  notified  Mr.  Kellogg  that  he  was  not 
entitled  to  recognition  in  the  case,  and  therefore  the  appeal  would  be 
dismissed. 

The  appeal  has  been  returned  to  this  Department  for  further  pro- 
ceedings. 
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Now,  as  a  reasonable  time — ^more  than  ninety  days — has  expired  since 
said  attorney  has  been  notified  and  no  appeal  in  his  behalf  has  been 
er.tered  from  the  action  of  the  Bureau  denying  him  recognition  in  this 
case,  the  appeal  entered  by  him  is  dismissed  under  rule  1  of  the  Rules 
of  Practice  in  appeals  before  the  Commissioner  of  Pensions,  upon  the 
ground  that  he  has  not  filed  a  duly  executed  power  of  attorney  for  the 
purpose  of  entering  an  appeal  from  the  claimant,  nor  is  he  entitled  to 
recognition  under  the  rules  of  practice. 


DIS^VBrLITY-OIUGrX— AGGRAVATION     AN7>     KECITllREN^CE    OP     OLD 

I>I8ABIIiITT. 

Andbew  J.  Fleeneb. 

Certificate  of  disability  for  discharge,  corroborated  by  oral  testimoDy,  shows  that 
the  alleged  disability — bronchitis — existed  prior  to  enlistment.  It  is  not  shown 
that  claimant  had  recovered  therefrom^  and  the  recurrence  of  the  same  after  an 
attack  of  mea.sles  in  service  is  not  such  aggravation  as  would  make  the  disa- 
bility pensionable. 

AttHistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

July  9j  1897. 

Andrew  J.  Fleener,  late  of  Company  D,  Eighty-second  Indiana 
Infantry,  is  a  pensioner  under  the  act  of  June  27, 1890,  certificate  No. 
512,050,  at  the  rate  of  (12  per  month,  on  account  of  disability  arising 
from  bronchitis,  rheumatism,  and  resalting  disease  of  the  heart,  injury 
to  right  foot,  and  disease  of  eyes.  Before  the  allowance  of  that  pension, 
lie  had  filed,  June  5, 1880,  a  claim  under  the  general  law,  alleging  that 
on  September  5,  1862,  at  Gallatin,  Tenn.,  he  contracted  measles,  which 
resulted  in  chronic  bronchitis.  This  was  rejected  December  11, 1882, 
"on  the  ground  of  no  disability  since  discharge  from  alleged  bronchitis, 
result  of  measles."  Additional  evidence  being  filed,  which  shows  that 
claimant  was  emaciated  and  had  a  cough  when  he  returned  home  after 
discharge,  and  has  probably  suffered  from  a  mild  form  of  bronchitis 
since,  the  claim  was  reopened,  but  it  was  again  rejected  June  21, 1887, 
on  the  ground  that  the  records  of  the  War  Department  show  that  the 
alleged  disability  existed  prior  to  enlistment.  Subsequently  the  claim 
was  again  reopened  upon  the  filing  of  additional  evidence,  and  claimant 
also  filed  another  declaration  June  7, 1890,  alleging  rheumatism  and 
resulting  disease  of  heart,  and  injury  of  right  foot,  also  contracted  at 
Gallatin,  Tenn.,  in  the  fall  of  1862.  In  an  affidavit  filed  June  24, 1891, 
be  alleged  disease  of  eyes  as  a  result  of  measles.  A  special  examina- 
tio!j  of  the  claim  was  held  in  1892,  after  which  it  was  rejected  July  22, 
1892,  as  follows: 

Former  action  rejecting  disease  of  respiratory  organs  on  gronnds  of  existence  prior 
to  enlistment  is  a<lhercd  to,  as  the  adverse  record  is  confirmed  by  testimony  obtained 
on  special  examination.    Keject  rheiimatiMm;  diseiise  of  eyes,  and  iujnry  to  right  foot; 
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no  record,  no  medical  evidence  of  treatment  in  service  or  at  diKcharge ;  the  pn«eiit 
condition  of  foot  is  not  shoinrn  as  due  to  service,  and  from  all  the  evidence  inRpcH>ial 
report  it  is  plain  that  rhenmatism  and  disease  of  eyes  did  not  originate  in  the  rarv- 
ice,  but  have  developed — been  contracted  since  discharge. 

An  appeal  has  beeu  filed,  June  21, 1897,  by  George  Bancroft  &  Co^ 
attx)meys,  from  the  action  in  regard  to  the  claim  for  bronchitis  ai>0D 
the  contention  that  the  evidence  is  sufficient  to  establish  the  prior 
soundness  of  claimant,  and  it  is  not  likely  he  would  have  been  accepted 
into  the  service  if  he  had  not  been  sound.  And,  even  if  he  was  predis- 
posed to  lung  trouble,  yet  the  disease  was  brought  out  or  aggravated 
by  the  measles,  which  is  a  common  cause  of  such  troubles.  No  excep- 
tion is  taken  in  the  appeal  to  the  action  relative  to  the  other  disabilities 
named.  Such  action  seems  to  be  acquiesced  in,  and  an  examination 
of  the  papers  indicates  that  the  same  was  well  founded  and  entirely 
proper. 

Regarding  the  disability  which  is  the  subject  of  this  appeal,  the  fol- 
lowing history  may  be  stated :  The  claimant  was  enlisted  August  15, 
1862.  He  was  sick  with  measles  in  November,  1862,  as  shown  by  the 
testimony  of  comrades,  but  there  is  no  record  of  such  disability.  He 
was  presumably  in  regimental  hospital  while  being  treated  for  measles. 
There  is  a  record  showing  he  was  in  a  general  hospital  from  December 
8, 1862,  to  June  26, 1863,  with  debility.  He  was  discharged  to  date 
January  5,  1863,  on  surgeon's  certificate  of  disability,  <'  because  of 
tuberculosis,  with  cavity  of  the  right  lung,  extreme  emaciation,  night- 
sweats,  and  severe  cough.  Disease  contracted  prior  to  enlistment" 
There  is  no  particular  evidence  to  show  that  measles  was  the  cause  of 
the  lung  trouble  referred  to  in  this  certificate,  and  while  claimant 
denies  the  correctness  of  the  statement  that  the  disability  was  con- 
tracted before  enlistment,  he  is  unable  to  furnish  such  evidence  as  will 
sustain  his  denial,  and  show  that  the  certificate  is  erroneous. 

The  only  evidence  bearing  on  this  subject  is  that  which  shows  that 
he  returned  home  after  discharge  in  a  weak,  emaciated  condition,  with 
some  cough,  and  claimed  that  this  was  due  to  the  measles.  Olaimant 
also  ofiers,  as  an  explanation  of  the  statement  in  the  certificate,  his  own 
and  the  testimony  of  one  or  two  witnesses,  to  the  effect  that  his  father 
went  to  the  hospital  to  see  him  while  sick;  that  after  being  there  a  time 
he  remarked  that  he  was  going  to  procure  a  discharge  for  him,  and 
went  off  to  see  the  surgeons.  Very  soon  after  this  the  discharge  was 
granted,  and  he  thinks  it  was  procured  upon  some  statement  made  by 
his  father,  although  he  does  not  know  this.  It  seems  intended  that  the 
inference  from  this  testimony  shall  be  that  the  father  stated  to  the 
surgeons  that  soldier  was  sick  with  lung  trouble  before  enlistment,  and 
thus  the  adverse  record  was  made.  The  claimant  also  appears  to  imply 
that  if  his  father  did  make  such  statement  it  wafi  untrue,  but  other 
testimony  in  the  case  indicates  that  said  statement  was  well  founded. 
The  claimant's  brother  and  brother-in-law  have  deposed  before  the 
special  examiner  that  claimant,  as  a  child,  was  subject  to  frequent 
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attacks  of  what  is  called  phthisic — sore  throat  and  a  cough — and  that 
these  spells  continued  through  seyeral  years  as  he  grew  older,  recurring 
almost  every  winter.  They  declare  however,  that  they  do  not  know  but 
he  was  a  sound  man  at  enlistment. 

Other  evidence  of  prior  soundness  is  of  the  same  negative  character. 
Witnesses  state  that  they  do  not  remember  that  claimant  was  suffering 
from  any  disability  at  the  time  of  enlistment  and  just  before  enlistment, 
and,  as  far  as  they  are  able  to  judge,  he  was  a  sound  young  man.  There 
is  no  x>ositive  statement  that  he  had  no  affection  of  the  throat,  and  had 
fully  recovered  from  the  effects  of  the  frequent  attacks  of  phthisic  he 
had  suffered  from  in  his  youth.  The  most  that  is  shown  is  that  wit- 
nesses did  not  know  of  such  disability,  and  it  was  not  apparent  when 
claimant  entered  the  service.  And  yet  within  four  months,  and  upon 
the  commencement  of  cold  weather,  the  old  disability  was  developed. 

It  may  be  true,  and  doubtless  is,  that  measles  is  a  precursor,  if  not 
the  efQcient  cause,  of  various  disabilities  when  a  patient  is  exxK>8ed 
before  completely  recovering  firom  the  attack.  And  if  it  could  be  shown 
that  soldier  had  not  been  subject  to  disease  of  the  respiratory  organs 
before  this  attack  of  measles,  and  was  necessarily  exposed  afterwards, 
so  that  the  alleged  bronchitis  followed,  it  might  be  readily  admitted 
that  the  military  service  was  responsible  for  said  disability.  Or,  the 
same  would  be  true  if  it  were  positively  shown  that  complainant  had 
completely  recovered  from  his  throat  trouble  previous  to  enlistment. 
But  neither  of  these  things  is  established.  Claimant  declares  that  he 
was  subjected  to  exposure  and  took  cold  before  he  had  frilly  recovered 
from  the  effects  of  the  measles.  Just  when  or  how  he  was  exposed  is 
not  shown.  It  was  about  three  weeks  after  the  attack  of  measles  before 
be  entered  the  general  hospital,  where  he  was  treated  for  debility,  and 
it  was  four  weeks  more  before  the  record  was  made  in  which  lie  was 
discharged. 

The  rule  which  has  prevailed  in  such  cases  as  this  is  stated  in  the 
following  headnotes  of  decisions  heretofore  rendered : 

Title  to  pension  does  not  exist  where  the  proof  shows  that  the  disability  was,  no 
doabty  accelerated  by  exposure  while  in  service,  but  did  not  originate  therein. 
(Jacob  Prince,  Schnrz,  7  P.D.,  o.s.,  121.) 

Where  it  appears  that  prior  to  enlistment  claimant  had  a  disease  which  may  have 
created  a  predisposition  to  the  recurrence  of  the  same,  rendering  his  system  more 
liable  than  otherwise  to  a  second  attack  firom  exposure  or  unusual  hardship,  and  yet 
where  it  appears  that  there  bad  been,  prior  to  enlistmeut,  a  complete  recovery  from 
the  first  attack,  and  the  circumstances  necessary  to  produce  the  disease,  or  a  recur- 
rence of  the  same,  are  due  to  the  performance  of  claimant's  duty  as  a  soldier,  and 
were  legitimately  incidental  to  the  service,  it  is  held  that  the  recurring  disability  is 
pensionable  under  the  law.    (Joseph  M.  Potter,  3  P.  D.,  82.) 

It  has  been  uniformly  held  by  the  Department  that  the  mere  aggravation  in  the 
service  of  a  disease  existing  prior  to  enlistment  is  not  pensionable,  whether  auy  part 
of  the  disability  in  this  case  (from  deafness)  is  due  to  the  service  being  not  suscepti- 
ble of  proof.  Distinguishing  this  case  from  Joseph  M.  Potter  (3  P.  D.,  82),  in  that  a 
complete  recovery  prior  to  enlistment  was  shown  in  that  case,  while  in  this  tht*  dis- 
6Me  was  progressive  from  its  inception.    (George  H.  Stakes,  4  P.  D.,  158.) 
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The  evidence  on  file  fails  to  bring  tliis  claimant's  ca«e  within  the  rale 
here  laid  down,  and  it  may  be  further  stated  that  there  is  nothing  in 
the  evidence  of  continuance  to  indicate  that  the  disability  since  dis 
charge  has  been  anything  more  than  a  periodical  recurrence  of  the 
weakness  of  the  bronchi,  originating  in  claimant's  childhood.  Origin 
in  service  and  line  of  duty  of  the  disability  claimed  and  the  basis  of 
this  appeal  is  not  considered  established,  and  the  action  of  the  Bureau 
in  rejecting  it  for  that  reason  was  proper.    That  action  is  affirmed. 


FEE-RUIiE  TO  SHOW  CAUSK— ACT  JIINE  «7,  1890. 

OOMMISSIONEB  OF  PENSIONS. 

A  fee,  not  greater  than  $10,  may  be  allowed  to  an  attorney  for  services  rendered 
in  preparing  and  filing  evidence  under  a  rule  to  show  cause  why  pensioner's 
name  should  not  be  dropped  from  the  roll,  in  cases  under  the  act  of  June  27, 
1890,  but  the  attorney  may  not  coUect  the  same  directly  from  the  claimant  or 
pensioner. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pension*^ 

October  14,  1897. 

In  your  communication  of  June  26, 1897,  is  submitted  the  question 
whether  an  attorney  has  the  right  to  collect  a  fee  for  services  rendered 
in  preparing  and  filing  evidence  under  a  rule  to  show  cause  why  a  pen- 
sioner's name  should  not  be  dropped  from  the  roll,  in  cases  under  the 
act  of  June  27, 1890. 

Your  question  really  embraces  two  propositions,  viz: 

First.  May  a  fee  be  allowed  to  an  attorney  for  such  service;  and, 
second,  may  an  attorney  collect  the  same  dire-ctly  from  the  claimant  or 
pensioner. 

In  reply  to  the  first  proposition  I  answer  yes.  To  the  second  proiK)- 
sition  I  answer  no. 

The  reasons  for  such  holding  were  well  expressed  by  Assistant  Sec- 
retary Reynolds  in  the  case  of  George  D.  Hilton  (8  P.  T).,  182),  and  are 
hereby  reaffirmed. 

However,  charges  for  services  of  the  nature  referred  to  by  you  in 
claims  arising  under  the  act  of  June  27, 1890,  are  restricted  by  the  fourth 
section  of  that  act  to  a  sum  not  greater  than  $10,  and  can  not,  there- 
fore, be  provided  for  as  among  those  "cases  of  difficulty  and  trouble'' 
in  which  fee  agreements  may  be  recognized  by  the  Commissioner  of 
Pensions  to  sustain  a  larger  payment  than  $10. 

Such  service  may  properly  be  included  within  the  terms  of  the  stat- 
ute relative  to  the  i)reparation,  presentation,  or  prosecution  of  claims 
under  the  provisions  of  the  act. 

It  is  rendered  in  proceedings  which  require  that  pensioners  show 
cause  why  their  names  should  not  be  dropped  from  the  roll. 

The  fact  that  such  i)roceedings  arc  instituted  by  and  on  account  of 
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the  Goveminent  should  not,  and  does  not  in  my  judgment,  operate 
adversely  against  the  right  to  payment  for  the  service  of  an  attorney 
in  behalf  of  the  pensioner's  interest.  The  term  '< prosecuting  a  claim" 
is  not  limited  in  designation  to  initiatory  proceedings;  nor  does  it  pre- 
clude proceedings  purely  defensive  on  the  part  of  the  pensioner.  It 
includes  proceedings  looking  to  the  continuation  of  a  i>ension  as  well 
as  obtaining  one;  the  securing  of  an  increase  of  rate  and,  as  well,  the 
prevention  of  a  reduction  thereof.  And  this  term,  ^^  prosecuting  a  claim 
for  i>ension,"  is  found  both  in  section  4786,  Revised  Statutes,  as  reenacted 
and  amended  by  the  act  of  July  4, 1884,  and  in  section  4  of  the  act  of 
June  27,  1890. 

Clearly,  to  my  mind,  the  service  rendered  in  such  a  case  is  of  a  nature 
for  which  a  fee  may  be  paid.  But  it  can  only  be  paid  upon  the  order  of 
the  Commissioner  of  Pensions  after  the  filing  of  a  duly  executed  power 
of  attorney  or  fee  agreements,  and  in  claims  under  the  act  of  June  27, 
1890,  is  limited  in  amount  to  $10  as  the  maximum  that  can  be  allowed. 

My  communication  to  you  of  August  7, 1897,  relative  to  this  subject 
is  hereby  superseded  and  canceled,  and  you  will  be  governed  instead 
by  the  terms  of  this  letter. 


ATTORNETSIIIP— MATERIAL  SERVICE-NEGLECT. 

James  K.  Polk  (attorney). 
Daniel  B.  Ford  (claimant). 

1.  As  the  appellant  acquired  the  attorneyship^  rendered  material  service,  and  was 

not  in  neglect  when  the  claim  was  allowe<l,  lie  is  entitled  to  a  fee. 

2.  The  filing  of  a  declaration  in  response  to  a  call  therefor  by  the  Bnreau,  if  filed  at 

a  time  when  decme<l  necessary  and  material,  though  subsequently  deemed 
immaterial,  is  such  service  as  may  entitle  an  attorney  to  a  fee. 

Afssistant  Secretary   Webstei'  Davis  to  the  CommiHidoner  of  Pensions, 

October  15^  1897. 

James  K.  Polk,  of  Washington,  D.  C,  July  26, 1897,  appejiled  in  the 
matter  of  fee  on  the  issue  of  December  21, 1896,  in  the  claim  under 
the  act  of  June  27, 1890  (Certificate  No.  921906),  of  Daniel  B.  Ford,  late 
of  Company  B,  First  Provisional  Enrolled  Missouri  Militia. 

Tlie  claimant,  Mnrch  12, 1896,  filed  a  declaration  under  the  new  law, 
and  on  July  10  and  August  17  and  18, 1896,  filed,  through  a  Member  of 
Congress,  the  evidence  necessary  to  complete  the  claim.  He  was  med- 
ically examined  June  10, 1896. 

On  November  17, 1896,  he  was  called  upon  for  a  declaration  covering 
disease  of  heart,  a  cause  of  disability  disclosed  by  the  medical  exam- 
ination, and  not  alleged  in  the  declaration  then  on  file. 

November  24, 1896,  the  appellant  filed  a  declaration,  which  contained 
an  allegation  of  disease  of  heart  as  a  disabling  cause,  and  a  power  of 
attorney  in  his  favor.     He  rendered  no  other  service.    He  was  denied 
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a  fee  upon  the  ground  that  he  rendered  no  material  servioe  in  the 
claim. 

There  was  no  bar  to  appellant's  recognition.  Pension  was  allowed 
December  21, 1896,  at  (12  per  month,  disease  of  heart  and  injury  to 
right  side  being  the  approved  causes  of  disability,  to  commenee  March 
13, 1896,  not  the  date  of  filing  of  the  amended,  but  the  (»'iginal  decla- 
ration. In  the  original  declaration  rheumatism  was  alleged  as  a  dis- 
abling cause,  and  in  slip  dated  November  10, 1896,  the  medical  referee 
stated  that  disease  of  heart  is  not  shown  to  be  a  result  of  rheumatism. 
Thereupon  the  claimant  was  called  upon  to  file  a  new  declaration,  and 
said  call  was  complied  with  by  appellant.  The  inference  from  the 
record  in  the  particular  of  the  date  fixed  for  the  commencement  of 
pension  would  indicate  that  the  filing  of  a  new  declaration  (under  the 
practice  which  then  obtained)  was  wholly  unnecessary,  and,  therefore, 
the  filing  thereof  immaterial,  but  this  conclusion  could  not  be  readied 
if  recourse  could  be  had  to  the  proceedings  from  which  the  record  was 
made.  As  the  facts  appearing  from  the  record  are  conclusive,  the  filing 
of  a  new  declaration  was  unnecessary,  so  far  as  it  affected  the  claim- 
ant's title  to  pension  allowed. 

In  the  case  Darwin  G.  Simpson  (8  P.  D.,  311),  the  Department  held 
that— 

The  Bureau  judges  as  to  the  sufflcienoy  of  evidence  filed  for  establishing  any  fact, 
not  the  attorney.  So,  in  every  instance  where  an  attorney  fails  for  one  year  to 
respond  to  a  call  for  evidence  upon  the  ground  that  the  evidence  called  for  is 
unnecessary,  said  failure  is  negleol. 

The  imjiort  of  the  rule  is  that  failure  to  file  evidence  under  the  con- 
ditions therein  set  forth  would  constitute  neglect.  A  like  rule  would 
obtain,  and  of  similar  import,  were  an  attorney  called  upon  to  file  a 
declaration,  and  he  should  neglect  or  refuse  to  file  the  same  because  it 
was  unnecessary.  So  the  converse  of  the  rule  and  of  its  corollary 
should  apply ;  that  is,  where  an  attorney  is  called  upon  to  file  evidence  or 
declarations,  and  file  the  same,  such  service  should  be  deemed  material, 
not  as  bearing  upon  the  merits  of  claimant's  right  to  pension,  but  as  a 
compliance  with  those  requirements  of  the  practice  deemed  essential 
by  the  Bureau  in  the  further  prosecution  of  a  case,  and  performing  such 
service  as  would  give  title  to  a  fee.  In  this  sense  the  filing  of  the 
declaration  by  the  appellant  is  deemed  material. 

The  only  ground  upon  which  this  case  might  be  distinguished  is 
that  the  call  was  made  at  a  time  when  the  appellant  was  not  the 
attorney  of  record,  and  therefore  the  call  was  not  a  recognition  of  his 
attorneyship  nor  for  any  services  or  efforts  upon  his  part.  I  would  be 
inclined  to  deny  the  appellant  a  fee  upon  this  ground,  and  thus  create 
an  exception  to  the  rule,  were  it  not  a  fact  appearing  from  the  record 
that  the  Bureau  did  not  deem  the  filing  of  a  new  declaration  unneces- 
sary until  after  said  new  declaration  was  filed;  so  the  inference  would 
be  that  the  filing  of  the  same  was  deemed  necessary  when  it  was  filed. 
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Theref(»re  it  woald  be  an  after  oonsideration  that  would  operate  to 
defeat  the  appellant's  title  to  a  fee;  that  is,  the  opinion  of  to-day  would 
overtom  the  opinion  of  yesterday.  I  do  not  approve  of  the  idea  of 
basing  title  to  fee  upon  such  contingencies. 

As  it  appears  that  appellant  acquired  title  to  the  attorneyship,  ren- 
dered material  senrice,  and  was  not  in  neglect  when  the  claim  was 
allowed,  he  should  be  paid  a  fee.    Action  reversed. 


mabriage-impebimkxt  to  marriagk. 
Mab(}abbt  L.  Thomas  (widow). 

ClAimant  was  married  to  the  soldier  by  a  ceremony  iu  1875,  and  lived  with  him  in 
Michigan  until  his  death  in  1896 ;  at  the  time  of  said  marriage  soldier  had  a 
wife  living  who  procnred  a  divorce  from  him  in  1877,  all  of  which  facts  were 
onknowu  to  claimant  daring  the  lifetime  of  the  soldier. 

Heldy  That  as  claimant  was  the  innooent  party,  and  was  kept  in  ignorance  of  the 
fact  that  a  legal  impediment  to  her  marriage  to  soldier  existed  at  the  time  of 
snch  marriage,  and  that  during  all  the  time  from  the  removal  of  the  impediment 
in  1877  to  soldier's  death  in  1895  the  parties  cohabited  together  as  husband 
and  wife,  uniting  in  conveyances,  and  joining  in  church  membership,  and 
deporting  themselves  generally  in  accordance  with  good  morals,  and  being  uni- 
versally recognised  by  their  neighbors,  friends,  and  acquaintances  as  husband 
and  wife,  a  valid  marriage  subsequent  to  the  removal  of  the  impediment  will 
be  presumed,  distinguiahing  this  case  from  that  of  Ellen,  widow  of  William  A. 
Palmer  (7  P.  D.,  2 


Assistant  Secretary  Webster  Davis  to  the  Cammissianer  of  Pensions^ 

August  30y  1897. 

I  have  the  honor  to  acknowledge  receipt  of  your  communication  of 
date  Aagust  4, 1897,  submitting  for  consideration  and  opinion  of  the 
D'^partment  the  question  of  title  to  pension  of  Margaret  L.  Thomas  as 
the  legal  widow  of  William  B.  Thomas,  Company  A,  Sixteenth  New 
York  Yolnuteer  Heavy  Artillery,  on  a  pending  claim  under  the  act  of 
June  27, 1890.  The  facts  of  the  case,  as  shown  by  the  evidence,  are  as 
follows  : 

The  claimant  married  the  soldier  by  ceremony  in  Iowa  October  4, 
1875.  They  removed  to  Michigan  about  a  week  thereafter,  and  lived 
together  as  husband  and  wife  in  that  State  continuously  from  that  time 
until  the  soldier  died.  May  31, 1895.  It  supervened  after  his  death 
that,  at  the  time  of  his  marriage  to  claimant,  he  had  a  former  wife 
living  from  whom  he  was  not  then  divorced,  but  that  on  March  29, 
1877,  this  former  wife  obtained  a  divorce  from  the  said  soldier  by  decree 
of  the  court  of  common  pleas  of  Lake  County,  State  of  Ohio. 

Claimant  deposes  before  the  special  examiner  that  she  did  not  know 
at  the  time  she  married  the  soldier  that  he  had  an  undivorced  wife. 
She  knew  that  the  soldier  had  been  married,  and  that  the  wife  was 
living,  but  believed  or  supposed  that  the  said  wife  had  been  divorced. 
She  did  not,  however,  discover  the  true  state  of  facts  until  after  the 
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Boldier'B  death,  when  she  found  certain  papers  which  disclosed  all  abont 
the  divorce. 

It  appears,  farther,  that  prior  and  subsequent  to  the  remoyal  of  the 
legal  impediment  by  the  decree  of  divorce  of  March  29,  1877,  tbe  soldier 
and  claimant  cohabited  continnously  as  husband  and  wife,  affiliated  witli 
the  Baptist  Church  at  Berlin,  Mich.,  and,  upon  their  removal  to  Asliland, 
Mich.,  some  twelve  or  fifteen  years  since,  united  with  the  Baptist  Church 
at  Ashland  Center.  The  soldier  was  a  minister  of  the  gospel,  and  some- 
times preached  at  the  Ashland  Baptist  church.  The  parties  also  joined 
in  the  execution  of  a  deed  and  mortgage,  and  were  recognized  as  man 
and  wife  in  all  relations  of  coverture  by  the  community  among  which 
they  held  domicile. 

Attention  of  the  Department  is  invited  to  a  decision  rendered  by 
Assistant  Secretary  Reynolds,  October  30,  1804,  in  the  case  of  tbe 
widow  of  William  A.  Palmer,  Company  B,  Fourth  Michigan  Volunteer 
Infantry,  Ko.  575730,  wherein  it  was  held  as  follows : 

Where  one  of  the  parties  to  a  marriage  is  ignorant  of  the  fact  that  the  other  party 
had  at  the  time  of  such  marriage  a  legal  hasband  or  wife  living  from  whom  he  or  she 
had  not  been  divorced,  and  dies  in  ignorance  of  such  fact,  it  becomes  a  legal  impos- 
sibility  for  the  surviving  party  to  such  second  marriage,  who  alone  had  knowledge 
of  the  legal  impediment,  to  prove  a  legal  marriage,  as  in  snch  cases  no  consent  can 
be  proved  after  the  removal  of  the  legal  impediment. 

It  is  suggested  in  your  communication  that  the  decision  in  the  cited 
case  of  the  widow  of  William  A.  Palmer  (7  P.  D.,  363). 

•  *  *  waH  direct<^d  against  the  person  who  had  what  might  be  called  the  gnilty 
knowledge ;  that  the  deceast^d  Holdier  was  the  one  who  had  been  kept  in  ignoraiiw, 
and  the  claimant  wa«  endeavoring  to  take  advantage  of  her  own  wrong,  and  this, 
the  Department  held,  Hhe  could  not  do. 

The  question,  therefore,  is  propounded 

*  *  *  to  what  extent  this  principle  shall  be  applied  to  an  innocent  party!  In 
the  cjw»e  submitted  the  facts  show  that  the  widow  claimant  was  innocent,  and  that 
she  was  kept  in  ignorance  of  the  fact  that  a  legal  impediment  exist<ed  at  the  time  of 
her  marriage  to  the  soldier. 

Attention  of  the  Department  in  this  connection  is  also  invited  to  a 
decision  recently  rendered  by  the  supreme  court  of  Michigan  in  the 
case  of  Mary  J.  Williams  v.  Newel  Kilburn  (88  Mich.,  279),  wherein  it 
was  held  as  follows : 

Pending  a  suit  by  a  wife  for  divorce,  she  remarried  and,  aft«r  securing  a  decree, 
lived  and  cohabited  with  the  second  husband  as  his  wife  under  the  belief  that 
another  marriage  ceremony  was  not  necessary,  induced  by  his  statement  that  he 
hiul  been  so  a<l vised  by  good  counsel,  and  his  agreement,  which  was  kept,  to  make  a 
will  in  her  favor  and  deliver  it  to  her  for  safe-keeping.  And  it  is  held  that  th«* 
formal  marriage  ceremony  may  be  treated  as  evidence,  with  what  subsequently 
occurred,  of  the  nature  of  the  relation  which  the  parties  assumed  and  occupied,  and 
that  the  facts  establish  a  valid  marriage ;  citing  Hutchins  v,  Kimmell  (31  Mich.,  126); 
Peeti'.  Peet(52id.,  464). 

In  this  case  it  appeared  that  the  woman,  plaintiff,  originally  married 
one  Williams,   who  became  a  drunkard  and  abandoned  her.    The 


DECISIONS   RELATING   TO   PENSIONS.  141 

defendant,  Kilbarn,  indaced  the  plaintiff  to  institate  a  suit  in  divorce 
against  Williams,  and,  i>ending  the  divorce,  to  marry  bim  under  agree- 
ment that  they  should  not  live  or  cohabit  together  until  after  she  had 
obtained  her  divorce.  After  the  divorce  had  been  granted  the  defend- 
ant urged  her  to  consummate  the  marriage  by  cohabiting  with  him. 
She  doubted  the  propriety  of  this  proceeding,  and  insisted  upon 
another  marriage  ceremony,  but  he  insisted  that  this  was  not  neces- 
sary, stating  that  he  had  taken  good  counsel  on  the  subject,  and,  to 
convince  her  of  his  good  faith,  he  prepared  and  signed  a  will  in  her 
favor,  calling  her  his  beloved  wife  in  the  will,  and  handed  her  the  docu- 
ment for  safe-keeping.  Thereupon  she  yielded  and  assumed  marital 
relations  with  him.  Three  years  after  coverture  the  defendant  aban- 
doned the  plaintiff  without  notice  or  warning,  and  went  to  live  with 
his  son,  giving  the  son  all  his  money  and  property,  thus  rendering  the 
will  of  no  value.  During  these  three  years  the  defendant  lived  in 
plaintiff's  house,  using  her  furniture,  where  she  did  weaving  to  support 
them. 

The  plaintiff  brought  suit  against  the  defendant  for  damages  for 
breach  of  promise  to  marry.  The  defendant  demurred  to  the  declara- 
tion, and,  the  demurrer  being  sustained,  the  writ  of  capias  was  quashed. 
The  plaintiff'  appealed,  and  the  supreme  court  of  Michigan  held  that 
there  was  no  error  in  sustaining  the  demurrer  and  quashing  the  writ, 
because  the  facts  established  a  valid  marriage;  that  plaintiff's  rights 
grew  out  of  that  relation,  and  her  remedy  was  that  of  a  married  woman 
against  a  deserting  husband. 

In  the  case  of  Hntchins  t?.  Kimmell  (31  Mich.,  12G)  the  learned  jurist, 
Mr.  Justice  Cooley,  delivered  the  opinion  of  the  court.  lie  held,  inter 
alia  J  as  follows : 

Where  parties  agree  presently  to  take  each  other  for  hnsbaiid  aud  wife,  whatever 
the  form  of  ceremony,  or  if  all  ceremony  he  disjienBed  with,  and  from  tliat  time  live 
together  professedly  in  that  relation,  this,  under  the  laws  of  this  State,  constitutes 
a  valid  marriage;  and  such  is  the  settled  doctrine  of  the  American  courts. 

Marriage  hetween  parties  capable  of  contracting  it  is  of  common  right  and  valid 
by  a  common  law  prevailing  throughout  Christendom;  regulations  restrictive  of 
it  or  imposing  conditions  upon  it  are  exceptional ;  they  depend  on  local  atatutes, 
and,  as  in  other  cases  of  exceptions,  if  one  claims  that  a  ease  falls  within  them  the 
burden  of  proof  is  upon  him  to  show  the  fact;  prima  facie  a  good  marriage  is  sliown 
by  proof  of  a  present  agreement,  followed  by  cohabitation;  and  it  will  not  be  pre- 
sumed, in  the  absence  of  proof,  that  there  are  regulations  anywhere  restrictive  of 
this  common  right. 

In  the  case  of  Peet  v.  Peet  (52  Mich.,  464)  it  was  held  as  follows: 

1.  Continued  cohabitation  as  husband  and  wife  establishes  the  relation  without 
any  actual  marriage  ceremony,  if  the  parties  are  competent  to  marry  aud  consent  to 
tiiko  each  other  as  husband  aud  wife. 

2.  Reputation  is  important  as  evidence  to  establish  the  fa<-t  of  a  marriage,  but  it 
can  not  disprove  an  actual  marriage.  And  when  there  is  doubt,  the  presumption 
should  favor  a  lawful  marriage  rather  than  notorious  immorality. 

The  cited  departmental  decision  in  the  case  of  Ellen  A.,  widow  of 
William  A.  Palmer,  laid  down  a  rule  in  nowise  in  couHict  with  the 
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principles  anderlying  the  namerous  uniform  decisions  concerning  m»- 
riage  and  divorce,  and  is  not  in  conflict  with  the  rale  laid  down  in  the 
cited  case  of  Williams  v.  Kilburn  (88  Mich.,  279). 

The  import  of  the  departmental  decision  referred  to  is  to  dedarethat 
claimant,  in  seeking  to  establish  title  to  pension  as  the  widow  of  the 
soldier,  may  not  and  will  not  be  permitted  to  take  advantage  of  her  own 
wrong.  Attention  is  invited  to  the  following  extract  from  the  body  of 
the  decision  which  expounds  this  view : 

The  (xuestion  of  a  conunou-law  marriage,  therefore,  does  not  arise  iii  this  case,  w 
the  claimant  had  notice  of  the  legal  impediment  to  a  legal  marriage,  bnt  concealed 
that  fact  from  her  second  husband  and  entered  into  a  bigamous  marriage.  The  rela- 
tions resulting  therefrom  were  void  and  illegal  in  their  inception,  and  must  remain 
so  unless  changed  by  some  specific  act  which  amounts  to  consent,  aft«r  the  legal 
impediment,  and  as  no  such  act  is  shown  claimant  has  no  title  to  recognition  as 
the  legal  widow  of  her  second  husband. 

It  was,  therefore,  properly  held  that— 

Where  one  of  the  parties  to  a  marriage  is  ignorant  of  the  fact  that  the  other  party 
had,  at  the  time  of  such  marriage,  a  legal  husband  or  wife  li%ung  from  whom  he  or 
she  had  not  been  divorced,  and  dies  in  ignorance  of  such  fact,  it  becomes  a  legal 
impossibility  for  the  sur\aving  party  to  such  second  marriage,  who  alone  had  knowl- 
edge of  the  legal  impediment,  to  prove  a  legal  marriage,  as  in  such  cases  no  consent 
can  be  proved  after  the  removal  of  the  legal  impediment. 

In  the  submitted  case  the  situation  appears  to  be  entirely  different 
It  was  the  nou -surviving  party,  the  soldier,  who  alone  had  knowledge 
of  the  legal  impediment,  the  surviving  party,  the  claimant,  being  wholly 
innocent  in  the  premises,  and  consent  is  proved  by  the  cohabitation  of 
the  parties  and  acknowledgment  by  the  soldier  of  the  coverture 
between  himself  and  claimant  continuously  for  many  years  after  the 
impediment  of  a  former  marriage  had  been  removed  by  divorce. 

The  Department  held  in  the  cases  of  McGoUnm  and  Schmidlin 
(6  P.  D.,  93  and  200,  respectively),  that  where  such  issues  are  presented 
some  change  in  the  relation  must  be  shown — some  a<^t  showing  the 
intent  to  change  the  former  relation  to  one  matrimonial  and  recogniz- 
able by  law. 

I  am  of  the  opinion  that,  where  it  is  shown  by  the  evidence  that  both 
parties  fully  intended  and  consented  to  the  ms^ntenance  of  bofM  fide 
marital  relations  at  and  subsequent  to  the  time  when  they  were  compe- 
tent to  sustain  such  status  by  removal  of  a  preexisting  impediment, 
and  did  consent  to  the  maintenance  of  such  marital  relations  by  consent 
and  continuous  cohabitation,  acknowledging  each  other  as  husband 
and  wife  and  being  uuiversally  recognized  as  such  by  the  community 
in  which  they  lived,  joining  in  church  membership,  uniting  in  deeds 
and  conveyances  as  husband  and  wife,  and  deporting  themselves  gen- 
erally in  accordance  with  good  morals,  a  valid  marriage  is  essentially 
established,  not  only  under  the  Ux  loci  of  the  State  of  Michigan,  bat, 
as  pronounced  by  Judge  Cooley,  ^'  such  is  the  settled  doctrine  of  the 
American  courts." 
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SERVICE-INDIAN  W.VRS-ACT  JVJ^TT  «7,  189a. 

WiLHBLMINA  ROTH  (WIDOW). 

TIm*  Florida  war  clost^d  AngiiHt  14,  1842.  Soldier's  Bervice  at  Newport,  Ky,,  from 
November  9,  1839,  to  Octob€»r  31,  1842,  when  forwM^ed  to  his  n^giment,  which 
he  joined  Novemlx'r29, 1842,  wa«  not  Borvice  "for  thirty  days  in  the  Blaek  Hawk 
war,  the  Creek  war,  the  Cherok<»e  diRtnrbanceH,  or  the  Florida  war  with  the 
Seminole  Indiaim,  embracing  a  period  from  1832  to  1842,  indasive,"  and  his 
widow  i8  not  pensionable  under  the  act  of  July  27,  1892. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 
November  15,  1897, 

Claimant  filed  a  claim.  May  29, 18d3,  for  pensioii  under  the  act  of 
July  27,  1892,  as  the  widow  of  John  Roth,  late  of  Company  F,  Third 
Ignited  States  Infantry,  which  claim  was  rejected  October  2,  1893,  on 
the  groand  that — 

Soldier  did  not  serve  thirty  days  iu  any  Indian  war.  Wan  not  forwarded  to  liis 
regiment  until  Mubseqnent  to  Angunt  14,  1842,  the  dat^'  of  the  clooe  of  the  I«lorida 
war. 

From  this  action  an  appeal  was  liled  November  9, 1893,  and  on  May 
26, 1894,  the  rejection  of  the  claim  was  affirmed  by  the  Department. 

August  4, 1897,  a  motion  to  reconsider  and  set  aside  said  decision 
was  filed. 

A  report  on  soldier^s  service  from  the  War  Department  shows  that 
the  soldier  on  account  of  whose  service  pension  is  claimed  enlisted 
November  9, 1839,  at  Newport,  Ky.,  and  was  assigned  to  Company  F, 
Third  Hegimentof  United  States  Infantry;  that  from  date  of  enlist- 
ment to  October  31, 1842,  he  was  at  Newport  Barracks,  and  that  he 
joined  his  company  November  29, 1842,  and  was  discharged  November 
9,1844. 

The  act  of  July  27,  1892,  provides  x)ensions  for — 

the  Hurviving  offlcer8  and  enlisted  men,  including  marinoH,  militia,  and  volunt^^erSy 
of  the  military  and  naval  service  of  the  United  States  who  served  for  thirty  days  in 
the  Black  Hawk  war,  the  Creek  war,  the  Cherokee  disturbances,  or  the  Florida  war 
with  the  Seminole  Indians,  embracing  a  period  from  eighteen  hundred  and  thirty- 
two  to  eighteen  hundred  and  forty-two,  inclusive,  and  were  honorably  discharged, 
and  such  other  officers,  soldiers,  and  sailors  as  may  have  be(>n  personally  named  in 
any  re8<dntion  of  Congress,  for  any  specific  service  in  said  Indian  wars,  although 
their  terms  of  service  may  have  been  less  than  thirty  days,  and  the  surviving 
widows  of  such  officers  and  enlisted  men :  Provided,  That  such  widows  have  not 
remarried. 

The  Florida  or  Seminole  Indian  war  in  Florida,  Georgia,  and  Ala- 
bama commenced  December  28, 1835,  and  ended  August  14, 1842;  the 
Cherokee  Indian  disturbance  and  removal  commenced  in  1836  and 
ended  in  1838,  and  the  Black  Hawk  Indian  war,  in  Illinois  and  Wis- 
consin, commenced  April  26,  1832,  and  ended  September  30,  1832. 
(Digest  of  1885,  p,  480.) 
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It  was  held  by  this  Department  in  the  case  of  James  Toal  (7  P.  D^ 
36)  that— 

Service,  to  give  pensionable  status  under  the  act  of  July  27,  1892,  must  hare  been 
actual  service  iu  the  wars  named  in  said  act.  Service  in  the  United  States  Armj*  ftt 
a  military  post  remote  from  the  seat  of  war  gives  no  title. 

At  uo  time  during  the.  existence  of  the  wars  mentioned  in  the  act 
under  which  pension  is  claimed  did  soldier  serve  at  the  seat  of  auy  of 
said  wars,  all  of  his  service  during  the  period  of  such  wars  being  at 
Newport  Barracks,  l^ewport,  Ky.,  and  it  can  not,  therefore,  be  said  that 
he  served  thirty  days  in  any  of  said  wars. 

It  is  manifest  from  the  foregoing  that  claimant  has  no  title  to  pension 
under  said  act  as  the  widow  of  said  soldier,  and  the  former  depart- 
mental decision  of  May  24, 1894,  is  adhered  to.  The  motion  is  accord- 
ingly overruled. 


M8CHAUGE-SKU VICE— ACT  .lUNK  27,  1800. 

Sarah  Bush  (wroow). 

Tlio  soldier  having  been  dishonorably  discharged  from  his  first  term  of  eulistnient 
during  the  war  of  the  rebellion,  and  having  subsequently  reenlisted  and  seni-d 
for  more  than  ninety  days  during  said  war  and  received  an  honorable  discLar^e, 
his  widow  is  not  entitled  to  pension  under  section  3  of  the  act  of  Jane  27, 189(\ 
said  act  requiring  an  honorable  discharge  from  all  service  contracted  to  be  per- 
formed during  the  war.  (Citing  Stephen  H.  Carey,  6P.  D.,  42;  James  Culleu, 
6  P.  D.,  72;  Franklin  S.  Coweu,  7  P.  D.,  374,  and  George  Vansickle,  8  P.  D.,336.) 

Assistant  Secretary  Webster  Davis  to  the   Commissioner  of  Pensiamj 

November  i5, 1897. 

The  claimant's  husband  at  the  time  of  his  death  (December  29,  ld95) 
was  in  receipt  of  a  pension  of  $12  per  month  under  the  act  of  June 
27, 1890.  Her  claim  (No.  626464)  for  a  widow's  pension  uuder  the  same 
act  was  rejecte<l  iu  May,  1896,  on  the  ground  that  the  soldier  was  not 
honorably  discharged  from  all  service  contracted  to  be  performed  dar- 
iug  the  war  of  the  rebellion.  From  that  action  the  appeal  was  taken 
August  6, 1897. 

The  records  show  that  the  soldier  first  enlisted  as  a  private  in  Com- 
pany K,  Ninth  Kegimeut  of  Pennsylvania  Reserves,  July  27,1861,  and 
that  he  deserted  and  was  subsequently  brought  to  trial  and  dishonorably 
discharged  March  1, 1862,  by  general  court-martial  and  sentenced  to 
hard  labor  for  one  year  in  the  penitentiary.  He  again  enlisted  as  a 
private  in  Company  M,  First  Regiment  of  Pennsylvania  Provisional 
Cavalry,  February  21, 1865,  and  was  mustered  out  with  his  company 
July  13,  1865.  It  is  contended  iu  the  appeal  that  the  soldier  having 
been  honorably  discharged  from  a  term  of  service  of  more  than  ninety 
days  during  the  war  of  the  rebellion  the  requirements  of  the  act  of 
June  27, 1890,  as  to  service  and  discharge  were  fully  complied  with,  and 
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it  is  immaterial  whether  he  was  honorably  discharged  from  his  prior 
enlistment  or  not. 

The  soldier's  claim  for  pension  was  allowe<l  in  March,  1892.  On  Sep- 
tember 8,  1892,  Assistant  Secretary  Bussey,  in  deciding  the  appeal  in 
the  case  of  Stephen  H.  Carey  (6  P.  D.,  42),  used  the  following  language: 

The  language  of  the  statute  (act  of  June  27,  1890)  plainly  and  unequivocally 
requires  that  the  discharge  from  any  and  all  seiriec  rendered  during  the  late  war  of 
the  rebellion,  whether  such  service  consisted  of  one  tenn  or  of  many,  must  have 
been  honorable,  to  entitle  the  soldier  to  the  benefits  of  said  act. 

Again,  in  the  case  of  James  Gullen  (6  P.  D.,  72),  he  said  : 

It  is  very  strenuously  contended  by  the  appellant  in  his  appeal  that  us  his  first 
term  of  service  in  the  Twenty-fourth  Michigan  Volunteer  Infantry  was  of  more  than 
ninety  days'  duration,  and  he  waH  honorably  disi'harged  from  said  term,  he  thereby 
fulfilled  and  complied  with  the  requirements  and  conditions  of  the  second  section  of 
the  act  of  June  27,  1890,  relative  to  service  and  discharge  necessary  to  give  him  a 
pensionable  status  thereunder,  and  that  his  dishonoriiblo  dismissal  from  his  subse- 
quent service  as  captain  of  Company  A,  First  Michigan  (-avalry,  should  not  be  per- 
mitted to  prejudice  his  case,  or  be  held  to  render  him  ineligible  for  pension  under 
the  provisions  of  said  section. 

The  position  contended  for  by  tht*  appellant  is  wholly  untenable  under  the  law. 

Both  his  terms  of  military  servico  were  rendered  during  the  war  of  the  rcliellion. 

The  language  of  the  second  section  of  the  act  of  June  27,  1890,  relative  to  the 
Hcrvice  and  discharge  therefrom  required  as  a  condition  precedent  to  the  grant  of  a 
peubion  thereunder,  is  as  follows : 

"That  all  persons  who  served  ninety  days  or  more  in  the  military  or  naval  Horvice 
of  the  United  States  during  the  Lite  war  of  the  rebellion,  and  who  have  been  hon- 
orably discharged  therefrom,  and  who  are  now,"  etc. 

This  lang^iage  unqnestionably  covers  and  includes  all  military  or  navul  service 
rendered  by  a  claimant  for  pension  under  said  act  ''daring  the  late  war  of  the 
rebellion." 

The  requirement  is  not  that  there  should  have  been  merely  ninety  days'  Mcrvice 
and  an  honorable  discharge  therefrom  during  said  war,  but  a  service  of  ninety  days 
''or  more,''  ninety  days  being  fixed  simply  and  solely  as  the  minimum  length  of 
service  required  by  the  act  to  give  a  }>ensionable  status  thereunder.  The  plain  and 
obvioas meaning  of  the  statute  Ih  that  a  military  or  naval  Hervice  "during  the  late 
war  of  the  rebellion '^  of  not  less  than  ninety  days*  duration,  and  an  honorable  dis- 
charge therefrom,  are  required  as  conditions  precedent  to  the  grant  of  ] tension  there- 
under, and  the  "honorable  discharge"  required  is  clearly  not  an  honorable  diHchargo 
from  any  special  or  particular  part  or  term  of  such  service  only,  but  from  all  military 
or  naval  service  rendered  "during  the  late  war  of  the  rebellion. '^ 

This  view  of  the  law  was  followed  and  reaffirmed  by  Assistant  Sec- 
retary Reynolds.  (Franklin  S.  Cowen,  7  P.  D.,  374,  and  George  Van- 
sickle,  8  P.  D.,  336.) 

In  all  of  these  decisions  the  law  was  coustrned  as  if  it  read: 

All  persons  who  rendered  service  during  the  war  of  the  rebellion  and  were  honor- 
ably discharged  therefrom,  the  duration  of  such  service  being  not  less  than  ninety 
days,     ^     *     *    shall  be  entitled  to  receive  pension,  etc. 

It  can  not  be  denied  that  the  language  of  the  act  admits  of  this  cou- 
straction.  Nor  is  it  an  unreasonable  construction.  As  Assistant  Sec- 
retary Bussey  said  in  the  case  of  Susan  Colgin  (5  P.  IT.,  127) : 

Whether  a  soldier  went  into  the  Army  at  the  beginning  of  the  war,  or  near  the 
close,  each  original  and  subsequent  eulistment  was  for  the  purpose  and  with  i\  view 
P.  D.— VOL.  9 10 
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to  thoconsommAtion  of  one  act,  to  wit,  the  snppreesioii  of  the  rebeUion;  uul,«o  long 
as  the  war  continaed,  the  enroIlmeDt  of  soldiers  was  practically  for  this  one  service 
to  the  country. 

It  may  be  well  argued  that  in  affixing  the  condition  of  an  honorable 
discharge  to  the  grant  of  pension  made  by  the  act  of  June  27, 1890, 
Congress  intended  to  limit  the  benefltsof  said  act  to  those  who  rendered 
faithfully  all  service  contracted  to  be  performed  in  the  suppression  of 
the  rebellion,  and  that  it  did  not  intend  to  confer  such  benefits  upon 
soldiers  whose  service  was  faithful  only  a  part  of  the  time. 

After  careful  consideration  of  the  whole  matter  I  do  not  feel  justified 
in  setting  aside  the  construction  put  upon  the  statute  by  my  predeces- 
sors, and  the  same  will  be  adliered  to.  Under  that  construction  the 
soldier  was  x)ensioned  improperly,  and  tlie  denial  of  i)ension  to  his 
widow  must  be  affirmed. 


DLSLOYAJLTY-SKCTION  47 lO,  RKV1S£1>  STATUTJfiS. 

Miles  F.  Fullbbight. 

It  upp<^arin|;  from  the  official  military  record  in  the  War  Depart meut  that  thit)  appt'l- 
hint  had  served  in  the  Confederate  amiy  during  the  war  of  the  rebellion,  and 
there  being  no  evidence  to  rebnt  the  presumption  that  said  Confederate  service 
was  voluntary ;  it  nut  even  being  claimed  or  asserted  by  appellant  that  it  was 
involuntary,  payment  of  pennion  to  him  under  the  provisions  of  section  2,  act  of 
June  27,  1890,  ih  expressly  prohibited  by  the  provisions  of  section  4716,  Bevijied 
Statutes.  See  White's  appeal  (7  P.  D.,312),  Ozborn's  appeal  (Ibid.,  317),  and 
Longee's  appeal  (lbid.,5S6). 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensianSj 

November  io,  1897. 

This  apx)ellant  filed  in  yonr  Bureau  on  June  23, 1894,  an  application 
for  pension  under  the  provisions  of  section  2,  act  of  June  27, 1890,  which 
was  rejected  on  February  5, 1895,  upon  the  ground  that  he  had  volun- 
tarily served  in  the  Confederate  army  during  the  war  of  the  rebellion. 

From  this  action  appeal  was  taken  on  June  3, 1897. 

The  official  military  record  in  the  War  Department  of  this  api)ellant'8 
army  service  during  the  war  of  the  rebellion  shows  that  he  first  enlisted 
on  February  21, 1862,  as  a  private  in  Company  E,  Twenty-ninth  North 
Carolina  Infantry,  Confederate  States  army,  and  served  therein  until 
November  30, 1863,  upon  which  date  he  was  captured  by  the  Union 
forces,  and  afterwards  confined  as  a  Confederate  prisoner  of  war  at 
Bock  Island,  III.,  until  October  31, 1864,  when  he  enlisted  in  Company 
I,  Third  United  States  Volunteer  Infantry  (Rebs),  and  served  in  this 
latter  organization  until  November  29, 1865,  when  he  was  mustered  out 
of  service  with  said  company  and  honorably  discharged. 

The  foregoing  official  record  clearly  indicates  on  its  face  that  the 
appellant's  service  in  the  Confederate  army  was  voluntary  on  his  part. 
There  is  nothing  therein  to  indicate  that  the  appellant  was  drafted,  or 


DECISIONS  RELATING   TO  PENSIONS.  147 

oonscriptedy  or  in  any  way  compelled  or  forced  to  enter  the  Gonfederate 
service  against  his  will,  but,  on  the  contrary,  it  shows  that  he  enlisted 
therein  in  February,  1862,  before  the  passage  by  the  Confederate  Con- 
gress of  the  first  Confederate  conscription  act  of  April,  1862,  and  at  a 
time  when  the  Confederate  armies  were  recmited  wholly  by  voluntary 
enlistments.  Furthermore,  this  appellant  admits  his  Confederate  serv- 
ice, and  has  never  claimed,  asserted,  or  intimated  in  any  way,  manner, 
or  form  that  it  was  not  wholly  voluntary  on  his  part,  nor  is  there  a 
scintilla  of  evidence  in  this  case  tending  to  show  that  it  was  not. 

It  is  clear,  therefore,  that  the  rejection  of  this  claim  by  your  Bureau, 
on  the  ground  stated,  was  in  strict  accord  with  the  well-settled  holding 
of  this  Department  that  the  provisions  of  section  4716,  Revised  Stat- 
utes, prohibiting  the  payment  of  money  on  account  of  pension  to  any 
person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person,  who 
in  any  manner  voluntarily  engaged  in,  or  aided  or  abetted,  the  late 
rebellion  against  the  authority  of  the  United  States,  were  applicable 
to  pensions  granted  under  the  provisions  of  section  2,  act  of  June  27, 
1890,  and  was  not  error,  and  said  action  is  affirmed  accordingly. 
White's  api)eal  (7  P.  D.,  312) ;  Ozboru's  appeal  (Ibid.,  317),  and  Longee's 
appeal  (Ibid.,  586). 

FEE— RESTOIIATION  AND  INCREASE. 

H.  8.  Berlin  (attorney). 
Jacob  Young  (claimant). 

Where  a  ponsionrr^H  namo  has  been  dropped  from  the  roll  solely  because  he  has  been 
allowed  and  has  accepted  pension  under  some  other  law,  and  upon  application 
for  restoration  and  incroase  of  pension  under  the  law  under  which  he  was  pen- 
sioned when  his  name  was  dropped,  his  name  is  restored  to  the  roll  under  said 
law  at  an  increased  rate,  the  sole  object  in  filing  such  claiins  being  to  secure  a 
higher  rate  of  pension,  and  not  involving  question  of  title,  the  attorney  prose- 
cuting the  same  is  entitled  to  a  fee  of  $2  only,  the  claim  being  in  no  sense  a  claim 
for  restoration,  but  for  increase. 

AsHstant  Secretary  Webster  Davis  to  the  Oommissioner  of  Pensions^ 

November  20^  1897. 

H.  8.  Berlin,  of  Washington,  D.  O.,  8eptember  27, 1897,  appealed  in 
the  matter  of  fee  on  the  issne  of  Jnly  14, 1897,  in  the  claim  nnder  the 
general  law  (Certificate  No.  487536),  of  Jacob  Young,  late  of  Troop  B, 
Tenth  United  8tates  Colored  Cavalry. 

The  claiment  was  x>en8ioDed  under  the  general  law  at  the  rate  of  $8 
per  mouthy  when,  on  July  14, 1890,  he  applied  for  pension  under  the  act 
of  June  27, 1890.  Certificate  issued  March  3,  1892,  to  allow  pension 
nnder  said  act  at  the  rate  of  $12  per  month  from  date  of  application, 
and  claimant's  name  was  dropped  from  the  rolls  under  the  general  law. 

The  appellant,  in  claimants  behalf,  September  16,  1896,  filed  a  claim 
for  restoration  and  increase  under  the  general  law.    Certificate  issued 
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July  14, 1897,  to  restore  the  daimant's  name  to  the  rolls  under  the  gen- 
eral law  and  to  allow  straight  increase  at  the  rate  of  $14  per  month 
from  February  10, 1897,  the  date  of  the  certificate  of  medical  examina- 
tion made  in  the  claim  showing  increase.  On  this  issue  Mr.  Berlin 
was  certified  a  fee  of  $2.  Upon  appeal  he  contends  that  he  should  be 
allowed  a  fee  of  $10,  as,  in  addition  to  securing  an  increase  of  the  for- 
mer rate  of  pension  allowed  under  the  general  law,  the  claimant's  name 
was  restored  to  the  rolls  under  that  law. 

Had  the  claimant's  title  to  pension  under  the  general  law  been 
involved  in  the  proceedings  and  a  subject  of  inquiry  arising  upon  the 
application  made  to  restore  his  name  to  the  rolls,  as  is  always  the  case 
when  a  pensioner's  name  is  dropped  for  the  reason  that  he  has  no  title 
to  pension,  there  would  be  some  ground  for  the  appellant's  contention 
that  he  is  entitled  to  a  fee  as  in  claims  tor  restoration  made  under  the 
conditions  indicated.  But  it  is  manifest  that  this  appellant  did  not 
establish  in  claimant's  behalf  a  right  to  pension  under  the  general  law; 
on  the  contrary,  the  proceedings  instituted  by  the  appellant  were  based 
upon  that  right.  The  object  of  the  proceedings  was  to  secure  a  higher 
rate  of  pension  than  that  formerly  allowed,  and  the  appellant  is  enti- 
tled to  the  fee  provided  by  law  for  such  services  and  that  only. 

The  question  is  not  a  new  one.  In  the  case,  John  S.  Green,  certi- 
ficate No.  241630,  decided  November  22, 1893  (16  Fee,  P.  L.  Bk.,349), 
the  same  question  was  presented.  The  Department  assigned  the  follow 
ing  reasons  in  denying  the  appellants  in  that  case  a  fee  in  excess  of  $2. 

So  far  as  the  claim  filed  by  appellaut  related  to  the  reetoration  of  pension  under 
the  old  law  it  wns  but  a  claim  for  renewal  of  certificate^  and  its  HUcceBsfal  prosecu- 
tion gave  no  title  to  fee.  The  claim  was  in  no  sense  a  claim  for  restoration,  as  that 
term  is  used  in  the  pension  practice.  The  appellant  was  entitled  to  $2  for  his 
services  in  securing  straight  increase  under  the  general  law,  and  to  no  more. 

The  holding  in  Green's  case  has  been  followed  in  every  case  coming 
before  the  Department  involving  the  question  there  determined. 

Where  a  pensioner's  name  has  been  dropped  from  the  roll  solely 
because  he  has  been  allowed  and  has  accepted  pension  under  some  other 
law,  and  nx)pn  application  for  restoration  and  increase  of  pension  under 
the  law  under  which  he  was  pensioned  when  his  name  was  dropped 
his  name  is  restored  to  the  roll  under  said  law  at  an  increased  rate,  the 
sole  object  in  filing  such  claims  being  tosecnre  a  higher  rate  of  pension 
and  not  involving  question  of  title,  the  attorney  prosecuting  the  same 
is  entitled  to  a  fee  of  $2  only,  the  claim  being  in  no  sense  a  claim  for 
restoration,  but  for  increase. 

As  the  appellant  was  denied  a  fee  for  the  reasons  indicated,  the 
action  of  the  Bureau  is  affirmed. 
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FRAtri>  AND  MISTAKE-RElMBtmSEMBNT. 

Annie  Dempsey  (widow). 

The  floldier  was  pensioned  for  rlienmatism  and  resnlting  disease  of  the  heart.  The 
widow  stated  in  her  application  that  he  died  of  disease  contracted  in  the  service 
and  filed  a  copy  of  a  pnblio  record  giving  the  canse  of  death  as  *' paralysis  of 
the  heart/'  whereupon  her  claim  was  allowed.  It  was  subsequently  ascertained 
that  the  canse  of  death  was  inqnired  into  by  a  coroner's  jury  aud  found  to 
be  the  intemperate  use  of  intoxicants  and  drugs^  and  her  pension  wa8,  therefore, 
terminated. 

Held:  That  the  concealment  by  claimant  of  the  fact  that  a  coroner's  inquest  was  had 
amounted  to  ft-aud  and  justified  recovery  of  the  amonnt  paid  under  the  old  law 
from  the  pension  subsequently  allowed  under  the  act  of  June  27, 1890. 

Aitsistant  Secretary  Webster  Davie  to  the  Commissioner  of  Pensions^ 

November  20^  1897. 

The  soldier,  James  Dempsey,  late  of  Company  C,  Fourteenth  Michigan 
Infantry,  died  on  the  26th  of  April,  1890.  He  was  at  the  time  of  his 
death  a  pensioner  on  account  of  rheumatism  and  resulting  disease  of 
the  heart  (certificate  Ko.  275900).  His  widow  filed  an  application  for 
pension  on  May  7, 1890,  alleging  that  he  '^died  of  disease  contracted  in 
the  United  States  seryice."  In  support  of  this  statement  she  filed  a 
certified  copy  of  the  certificate  of  death  on  file  in  the  health  ofiice  of  the 
city  of  Detroit,  Mich.,  in  which  the  cause  of  death  was  given  as  '' paral- 
ysis of  the  heart."  Upon  this  evidence  the  widow's  claim  was  allowed, 
the  paralysis  of  the  heart  being  accepted  as  a  result  of  the  disease  for 
which  the  soldier  was  pensioned. 

Subsequently  a  special  examiner  while  looking  for  Dempsey,  with  a 
view  to  obtaining  his  testimony  in  the  claim  of  one  of  his  comrades, 
received  information  in  regard  to  the  cause  of  his  death  which  led  to  a 
8pe(*ial  examination.  In  the  course  of  such  examination  it  was  ascer- 
tained that  a  coroner's  inquest  was  held  in  regard  to  the  soldier's  death, 
and  that  the  verdict  was  that  the  paralysis  of  the  heiirt  of  which  he 
died  was  superinduced  by  the  intemi>erate  use  of  spirituous  liquors  and 
the  employment  of  drugs,  taken  for  the  purpose  of  allaying  the  excite- 
ment of  intoxication,  as  well  as  for  rheumatism. 

Thereui)on  the  widow's  pension  was  terminated  September  3,  1891. 

Subsequently,  on  December  5, 1891,  she  applied  for  a  pension  under 
the  act  of  June  27, 1890,  which,  in  August,  1893,  was  allowed.  It  was 
provided,  however,  that  the  pension  paid  under  the  old  law  should  be 
deducted  from  the  amount  paid  under  the  act  of  June  27, 1890.  From 
that  action  an  appeal  was  taken  June  21, 1897,  the  contention  being 
that  the  payment  under  the  old  law  was  not  the  result  of  fraud  or  mis- 
take of  fact,  and,  therefore,  can  not,  under  the  rulings  of  the  Depart- 
ment, be  recovered. 

The  question  is  whether  the  allowance  of  the  original  claim  was 
procured  by  fraud  or  was  due  to  erroneous  judgment  upon  the  evi- 
dence. 
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Fraud  may  consist  not  only  in  the  statement  of  what  is  false,  but 
also  in  the  concealment  of  what  is  true. 

Concealment  will  amount  to  fraud  where  the  concealment  is  of  material  fucta 
which  one  party  ia  under  Bome  legal  or  equitable  duty  to  communicate  to  the  other 
and  which  the  latter  haa  a  right,  Juris  et  de  Jure,  to  know.  (8  Am.  and  Eng.  Knc. 
of  Law,  644.) 

When  one  paya  money  in  ignorance  of  circumRtancea  with  which  the  receiver  is 
acquainted,  but  does  not  disclose,  and  which,  if  disclosed,  would  have  avoided  the 
payment,  the  receiver  acts  fraudulently,  and  the  money  may  be  recovered  back. 
(George  r.  Taylor,  55  Tex.,  97.) 

The  fact  that  an  inquiry  into  the  cause  of  the  soldier's  death  had 
been  made  by  a  coroner's  jury,  and  that  the  jury,  from  the  evidence 
adduced,  found  that  his  fatal  disease  was  due  to  the  use  of  intoxicants 
and  drugs,  was  known  to  this  claimant  when  she  applied  for  pension 
and  was  a  material  fact  which  it  was  her  duty  to  have  disclosed. 

The  Pension  Bureau  had  no  means  of  knowing  that  fact.  It  relied 
upon  the  good  faith  of  the  applicant.  The  case  differs  from  those  cited 
in  the  appeal  (Ghristian  May,  8  P.  D.,  72;  Norman  Davis,  ib.,  288,  and 
Mary  Ohryst,  ib.,  242)  in  this,  that  in  the  latter  oases  the  Bureau  was 
in  possession  of  sufficient  facts  to  put  it  upon  notice,  so  that  its  failure 
to  ascertain  the  whole  truth  was  due  to  its  own  oversight  or  careless- 
ness rather  than  to  any  fraudulent  concealment  on  the  part  of  the 
applicants. 

Under  the  circumstances,  I  am  constrained  to  hold  that  the  sup- 
pression, by  claimant,  of  the  fact  that  a  coroner's  inquest  had  been 
held  constituted  fraud,  and,  under  the  rulings  of  the  Department, 
justified  the  action  of  your  Bureau  in  recouping  the  pension  paid  under 
the  old  law  from  that  granted  her  under  the  act  of  June  27, 1890.  The 
action  is  affirmed. 


EVrDKNCE-PRACTICE-DISIiOYALTY. 

John  N.  MoCollum. 

This  clainiy  having  been  adjiKlicatud   and  rejected  upon  insufflcient  evidence,  is 
remanded  for  reopening  and  readjndioation  under  instructions. 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensions^ 

November  20^  lSf)7. 

This  appellant  filed  in  your  Bureau  on  March  2, 1897,  an  application 
(No.  1187532)  for  pension  under  the  provisions  of  section  2,  act  of  June 
27, 1890,  which  was  rejected  on  May  1, 1897,  upon  the  ground  that  he 
rendered  voluntary  service  in  the  Confederate  army  during  the  war  of 
the  rebellion. 

From  said  action  appeal  was  taken  on  July  6, 1897. 

There  are  no  papers  in  this  case  whatever,  other  than  the  appellant's 
application  for  pension,  and  a  report  from  the  War  Department  of  his 
service  from  December  27, 18G3,  to  June  30, 1865,  in  the  United  States 
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Army.  The  only  evidence  on  file  tending  to  show  a  Confederate  serv- 
ice consists  of  the  following  statement,  which  appears  in  his  application 
for  pension:  "That  he  has  •  •  •  been  employed  in  the  military 
or  naval  service,  otherwise  than  as  stated  above,  except  a  short  time  in 
rebel  army." 

It  does  not  api>ear  that  the  War  Department  has  ever  been  called 
upon  in  this  case  for  the  record  of  the  appellant's  Confederate  service, 
or  that  he  has  been  afforded  an  opportunity  to  explain  the  statement 
relative  to  his  rebel  service  made  in  his  application,  or  called  upon  to 
furnish  evidence  to  rebut  the  adverse  presumption  arising  therefrom, 
which  unquestionably  should  have  been  done  before  his  case  was 
finally  rejected  by  your  Bureau. 

I  am  clearly  of  the  opinion  that  this  case  has  been  passed  upon  pre- 
maturely and  adjudicated  upon  insufficient  evidence,  and,  therefore, 
the  rejection  of  the  same  is  hereby  reversed  and  set  aside,  and  you  are 
requested  to  cause  the  same  to  be  reopened  and  readjudicated,  after 
calling  upon  the  War  Department  for  information,  and  give  the  appel- 
lant an  opportunity  to  be  heard  and  to  file  evidence  as  above  indicated. 


MrjfOR'S  PENSION.    ACT  OF  Jl^T.   87,    1890. 

Minors  op  John  Davis. 

Tlie  mle  pTomnlgated  in  the  ease  of  the  minors  of  Lafayette  Howard  (8  P.  D., ! 
that  "the  minor  children  of  a  deceased  soldier  have  no  title  to  pension  in  their 
own  right  under  the  act  of  Jnne27, 1890,  whiletho  widow  of  such  soldier  is  living 
and  not  remarried,  unless  such  widow  has  forfeited  her  right  to  pension  under  the 
act  of  August  7,  1882,  or  section  4706,  Revised  Statutes,  notwithstanding  such 
widow  married  such  soldier  suhsequent  to  the  passage  of  said  act,^'  is  approved 
and  adhered  to. 

AsHstant   Secretary  Webster  Davis  to    the   Commissioner  of  Pensions^ 

December  lOj  1897, 

This  is  a  motion,  filed  June  24,  1897,  requesting  reconsideration  of 
decision  of  this  Department  of  November  7, 1896,  affirming  on  api)eal 
the  rejection  by  yonr  Bureau  of  the  above-entitled  claim  for  minor's 
pension  under  the  provisions  of  section  3  of  the  act  of  June  27, 1890, 
upon  the  ground  that  the  deceased  soldier  had  left  a  widow  surviv- 
ing him,  to  whom  he  had  been  married  subsequent  to  the  passage  of 
said  act. 

The  material  facts  in  this  case  are  sufficiently  set  forth  in  the  depart- 
mental decision  rendered  on  the  appeal,  which  is  hereto  attached,  and 
a  copy  of  which  was  furnished  the  claimant  at  the  time  it  was  rendered. 

This  motion  is  merely  a  repetition  of  the  contention  of  the  appeal  that 
the  rejection  of  the  claim  upon  the  grounds  stated  and  the  decision 
affirming  the  same  ignored  the  evident  intention  of  the  act  of  June  27, 
1890,  and  was  "not  good  law." 
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The  former  decision  herein  followed  and  was  based  npon  the  mliDg 
of  the  Department  on  the  appeal  in  the  claim  of  the  minor  child  of 
Lafayette  G.  Howard  (8  P.  D.,  230),  decided  June  30, 1896,  wherein  it 
was  held  that  the  minor  children  of  a  deceased  soldier  have  no  title  to 
pension  in  their  own  right  under  the  provisions  of  the  third  section 
of  the  act  of  June  27, 1890,  while  the  widow  of  such  soldier  is  living  and 
not  remarried  and  has  not  forfeited  her  pensionable  rights  under  tlie 
provisions  of  the  general  law,  notwithstanding  such  widow  married 
the  soldier  subsequent  to  the  passage  of  said  act. 

I  have  again  reviewed  the  foregoing  ruling  of  the  Department  in  the 
Howard  case  (supra),  and  after  very  careful  consideration  I  am  convinced 
that  the  rule  therein  announced  is  in  conformity  not  only  with  the  letter  of 
the  law,  but  also  with  the  spirit  and  intent  of  the  act  of  June  27, 1890, 
and  the  only  safe  and  sound  one  that  can  be  followed  in  the  adjudica- 
tion of  claims  of  this  character.  A  departure  therefrom  would  lead  to 
much  uncertainty,  confusion,  and  the  unsettlement  of  many  adjudicated 
cases  and  well-settled  rights,  and  result,  in  many  instances,  in  great 
apparent  hardship  and  injustice,  and  such  a  step  should  not  be  taken 
without  it  were  clearly  apparent  that  said  ruling  was  contrary  to  and 
not  warranted  by  the  law  or  that  some  gross  wrong  or  injustice  could  be 
remedied  by  changing  or  abrogating  it. 

I  have  been  unable  to  find  in  this,  or  in  any  similar  case,  any  snob 
potent  or  controlling  reasons  to  justify  or  warrant  a  modification  of 
said  departmental  ruling;  and  since  it  is  directly  applicable  to  the  facts 
of  the  present  claim,  the  former  decision  herein  of  November  7, 1896, 
and  the  action  of  your  Bureau  affirmed  thereby  will  be  adhered  to,  and 
this  motion  is  overruled. 


I.IMlTATION-PKNDINtJ  CLAIM-APPKAI.. 

William  II.  Hughes  (deobased). 

The  power  conferred  upon  the  Secretary  of  the  Interior  to  cstabliBh  rules  and  rogn- 
lations  for  the  examination  and  adjudication  of  claims  for  pensiou  does  not 
authorize  the  enactment  of  a  rule  or  statute  of  limitations,  and  the  decisions  in 
the  cases  of  Jacob  Wolhart  (8  P.  D.,  226),  Henry  Groppo  (Id.,  293),  and  Briggs 
Soper  (id.,  394),  in  so  far  as  they  limit  the  time  of  filing  an  appeal  by  a  widow 
from  the  rejection  of  her  husband's  pension  claim,  are  overruled  and  set  aside. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

December  15,  1897. 

July  16,  1892,  William  H.  Hughes,  late  sergeant  Company  D,  Six 
teenth  Ohio  Volunteer  Infantry,  filed  a  claim  for  pension  under  the  act 
of  June  27,  1890,  alleging  chronic  bowel  trouble  and  other  diseases 
which  <^  board  of  examiners  may  name,'^  and  in  a  formal  affidavit  filed 
March  8,  1894,  he  alleged  chronic  bowel  trouble  and  pains  in  back  and 
chest. 
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His  claim  was  rejected  July  31, 1894,  on  tbe  ground  that  he  was  uot 
disabled  in  a  degree  ratable  under  the  act  of  June  27, 1890. 

Claimant,  it  is  alleged,  died  June  13, 1896,  without  having  appealed 
from  the  action  rejecting  his  claim,  and  without  taking  steps  to  have 
his  claim  reopened. 

His  widow  filed  an  appeal  from  the  action  rejecting  her  husband's 
claim  May  10, 1897. 

Under  the  decision  in  the  case  of  Briggs  Soper  (8  P.  D,,  394),  decided 
December  22, 1896,  this  widow  has  no  right  to  file  an  appeal  from  the 
action  taken  in  her  husband's  claim  prior  to  his  death,  on  the  ground 
that  it  was  not  a  pending  claim  at  the  date  of  his  death,  as  nearly 
two  years  elapsed  from  the  rejection  of  his  claim  to  his  death,  and  he 
did  not  take  steps  to  have  such  action  changed. 

In  the  case  mentioned  it  was  held  that — 

Where  soldier's  claim  was  rejected  and  notification  of  the  rejection  sent  to  him 
seven  months  before  his  death,  and  he  took  no  steps  toward  having  the  same 
reopened,  and  filed  no  appeal,  and  no  mental  disqualification  for  taking  such  action 
is  shown :  Held,  That  he  had  reasonable  time  within  which  to  manifest  an  intent  to 
proaecnte  the  claim  farther,  and,  having  failed  to  do  so,  he  must  be  held  to  have 
abandone<l  it,  and  it  was  therefore  not  a  ''pending''  claim  at  the  time  of  his  death 
within  the  meaning  of  section  4718,  Revised  Statutes,  and  the  act  of  March  2, 1895. 

In  the  act  of  March  2, 1895,  relating  to  accrued  pension,  this  language 
is  used: 

The  acrmed  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any  person 
entitled  to  a  pension  having  an  application  therefor  pending,  and  whether  a  certifi- 
cate therefor  shall  issue  prior  or  subsequent  to  the  death  of  such  person,  sliall,  in 
the  case  of  a  person  pensioned  or  applying  for  pension,  on  account  of  his  disabilities 
or  service,  be  paid,  first,  to  his  widow ;  etc. 

This  act  was  a  substitute  for  section  4718,  Revised  Statutes,  which 
used  these  words : 

[f  any  pensioner  has  died  or  shtfll  hereafter  die,  or  if  any  person  entitled  to  a  pen- 
sion, having  an  application  therefor  pending,  has  died  or  shall  hereafter  die,  his 
widow,  or  if  there  is  no  widow,  the  child  or  children  of  sucli  person  under  the  age 
of  sixteen  years  shall  be  entitled  to  receive  the  accrued  pension  to  the  date  of  the 
death  of  such  person. 

The  right  of  the  widow  of  a  soldier,  who  had  made  a  proper  applica- 
tion for  a  pension,  to  complete  his  claim  has  never  been  questioned,  but 
she  has  uniformly  been  denied  the  right  to  setup  a  new  claim  in  her 
deceased  husband's  case  after  his  death.  In  a  soldier's  claim  in  process 
of  adjudication  in  your  Bureau,  when  the  claimant  died  the  widow  has 
been  accorded  the  right  to  do  anything  in  the  claim  that  her  deceased 
hnsband  could  have  done  had  he  been  living.  In  other  words,  under 
section  4718,  Eevised  Statutes,  and  the  act  of  March  2,  1895,  she  suc- 
ceeded to  his  rights,  not  only  to  receive  the  pension  when  granted,  but 
to  prosecute  the  claim  to  a  final  adjudication.  One  of  these  rights  is 
tbe  right  to  appeal  to  the  Secretary  of  the  Interior  from  the  r^ection  of 
the  claim  or  from  the  rate  allowed,  etc. 
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The  riglit  of  the  widow  to  appeal  f^om  the  rejection  of  her  late  hus- 
band's claim,  though  the  claim  was  rejected  daring  the  soldier's  lifetime, 
is  conceded  in  the  cases  of  Jacob  Wolhart  (8  P.  D.,  226),  Henry  Groppe 
(8  P.  I).,  293),  and  the  case  of  Briggs  Soper,  heretofore  mentioned,  but 
said  decisions  limit  the  time  of  filing  such  appeal. 

The  soldier,  if  living,  would  have  the  right  to  appeal  fW>m  the  rejec- 
tion of  his  claim  at  any  time.  In  other  words,  there  is  no  limitation  as 
to  the  time  of  filing  an  appeal  by  an  applicant  for  an  invalid  pension. 
By  what  authority,  then,  can  the  Department  fix  a  limitation  as  to  the 
time  of  filing  an  appeal  by  a  widow,  her  right  to  appeal  being  conceded! 

The  law  provides  that  if  a  soldier  is  entitled  to  a  pension,  and  has  an 
application  therefor  pending,  on  his  death  the  widow  shall  receive  the 
pension  he  would  have  received,  had  he  lived,  to  the  date  of  his  death. 
The  question  whether  soldier  was  entitled  to  a  pension  is  not  settled  by 
the  adverse  decision  by  the  Bureau,  but  the  Secretary  of  the  Interior 
has  a  right  to  pass  upon  the  question.  Her  right  to  prosecute  this  case 
to  a  final  adjudication  and  to  appeal  from  the  adverse  action  of  the 
Commissioner  of  Pensions  is  conceded ;  then  the  question  arises,  Has 
the  Secretary  of  the  Interior  power  to  fix  a  limitation  to  the  time  in 
which  such  appeal  may  be  filed! 

Secretary  Stuart,  in  the  case  of  Thomas  Murray  (2  L.  B.  P.,  SS)^  held 
that  in  no  instance  should  a  case  be  reviewed  after  five  years,  unless 
upon  discovery  of  new  evidence  not  accessible  by  the  party,  by  due 
diligence,  at  an  earlier  day,  and  this  case  was  followed  by  Acting  Sec- 
retary  Otto,  in  the  case  of  Charlotte  M.  Dickenson  (G  L.  B.  P.,  318),  and 
by  Secretary  Delano,  in  the  case  of  Elizabeth  McCluney  (1  P.  D,,  o.  s., 
84) ;  but  said  doctrine  has  long  since  been  abandoned,  and  now  in  original 
claims  no  limitation  as  to  time  of  filing  an  appeal  is  recognized;  nor  has 
the  Secretary  of  the  Interior,  in  my  judgment,  under  the  power  con- 
ferred upon  him  to  establish  rules  and  regulations  for  the  adjudication 
of  pension  claims,  authority  to  promulgate  a  rule  of  limitation. 

The  question  ''whether  the  rule  of  the  Pension  OflBce  that  an  appli- 
cation for  a  pension  can  not  be  entertained  after  a  lapse  of  twenty-five 
years  from  the  time  when  the  disability  was  incurred  is  authorized  by 
the  act  of  the  26th  of  March,  1804,  empowering  the  commissioners  of 
the  Navy  pension  fund  to  make  such  regulations  as  might  to  them 
apx)ear  expedient  for  the  admission  of  persons  on  the  roll  of  Navy  pen- 
sioners," having  been  submitted  to  the  Attorney-General  by  the  Secre- 
tary of  the  Navy,  Mr.  Mason,  Attorney-General  Toucey,  under  date  of 
February  16, 1849,  submitted  the  following  opinion : 

This  is  a  power  to  establish  rules  and  regulations  to  he  observed  in  the  examina- 
tion and  adjudication  of  the  legal  claims  of  a  class  of  persons  to  be  admitted  on  tho 
roll  of  Navy  pensioners^  and  does  not  extend  to  the  enactment  of  a  statute  of  limi- 
tations or  of  any  rule  which  would  preclude  any  examination^  and,  of  course,  any 
adjudication.  Such  a  rule  would  be  in  derogation  of  the  act  of  Congress,  not  in 
execution  of  it.  This  being  clearly  the  character  of  the  rule  of  the  Pension  Office 
referred  to,  I  am  of  the  opinion  that  it  is  invalid. 

This  opinion,  in  my  judgment,  should  control  the  action  of  the 
Department,  especially  in  view  of  the  fact  that  a  pension  claim  has 
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always  been  considered  pending  antil  finally  allowed.  If  the  Depart- 
ment has  the  aathority  to  fix  a  limitation  within  which  an  appeal  may 
be  filed,  it  has  the  right  to  limit  it  to  one  day  or  to  one  hundred  years. 
Rejected  claims  are  uniformly  reopened  and  readjadicated  upon  appli- 
cation and  additional  proofs  submitted.  Appeals  by  the  original  claim- 
ant  are  entertained  ten  and  twenty  years  after  rejection  of  the  claim, 
and  no  just  reason  appears  for  limiting  the  time  of  filing  such  appeal 
by  the  {person  who  succeeds  to  the  rights  of  such  original  claimant. 

I  am  therefore  of  the  opinion  that  the  decisions  in  the  cases  of  Jacob 
Wolhart,  Henry  Groppe,  and  Briggs  Soper,  before  referred  to,  in  so  far 
as  they  fix  or  enact  a  rule  of  limitation  in  filing  appeals,  exceeded  the 
jurisdiction  of  the  Secretary  and  they  are  to  that  extent  OTcrruled. 

As  to  the  merits  of  the  claim,  two  of  a  board  of  examining  surgeons 
in  September,  1892,  certified  that  soldier  was,  in  their  opinion,  entitled 
to  a  rating  of  four-eighteenths  for  diarrhea  and  six-eighteenths  for 
rheumatism. 

The  pai>erB  are  returned  for  the  x>6rsonal  consideration  of  and  an 
opinion  by  the  medical  referee  as  to  the  degree  of  disability  shown  by 
the  certificate  of  the  examination  had  and  for  that  purpose  your  action 
is  reversed  and  the  claim  reopened  for  further  consideration  in  your 
bureau. 


dk8ertion— act  .fuxk  «7,  1890. 
Bessie  C.  Whbeleb  (widow). 

As  this  soldier  deserted  from  bis  first  contract  of  enlistment  during  the  war  of  the 
relHsllion,  which  charge  of  desertion  the  War  Department  declines  to  remove,  this 
claimant  has  no  x>en8ionable  status. 

Aisistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

December  15,  1897. 

This  widow's  claim  for  pension  under  the  act  of  June  27, 1890,  was 
rejected  January  5, 1897,  on  the  ground  that  the  records  of  the  War 
Department  show  that  her  husband,  the  soldier,  deserted  from  his  first 
service  and  was  never  honorably  discharged  therefrom. 

It  is  shown  that  this  soldier  enlisted  May  20,  1861,  in  the  Second 
Michigan  Infantry  and  deserted  June  30, 1862.  He  reenlisted  under  an 
alias  February  23, 1864,  in  the  Twenty-first  Connecticut  Infantry  and 
was  discharged  August  25, 1865. 

It  is  contended  on  appeal  that  the  second  service  was  valid  and  met 
the  substantial  requirements  of  the  law,  and  in  support  of  this  con- 
tention a  report  of  the  War  Department,  dated  October  12,  1895,  is 
cited,  viz: 

It  is  held  by  this  Department  that  enlistment  contracts  entered  into  in  violation 
of  the  twenty-second  (now  fiftieth)  Article  of  War  were  not  void,  but  merely 
voidable    *'     *     * 

The  act  of  June  27,  1890,  relates  only  to  service  rendered  during  the 
hte  war  of  the  rebellion.    TJuit  service  may  have  been  rendered  under 
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(Hie  or  more  enlistment  contracts,  but  it  all  pertains  to  tbe  war  of  tbe 
rebellion.  Tbe  record  of  sucb  service  is  found  solely  witb  tbe  War 
Department.  Tbis  Department  bas  no  antbority  to  amend  or  cbange 
in  any  respect  tlie  record  of  tbis  or  any  otber  soldier. 

It  is  reported  by  tbe  War  Department  tbat  tbis  soldier  deserted  from 
bis  first  enlistment  June  30, 1862,  and  tbat  tbe  application  for  removal 
of  cbarge  of  desertion  and  for  an  bonorable  discbarge  bas  been  denied. 

His  first  enlistment  contract  was  broken  and  unfulfilled.  His  discbarge 
from  bis  second  service  did  not  relieve  bim  from  tbe  obligations  of  his 
first  enlistment ;  be  is  still  a  deserter  tberefrom.  In  efiect  it  legally  ter- 
minated bis  service  under  bis  second  enlistment,  a  particular  part  of 
bis  service  rendered  during  tbe  war  of  tbe  rebellion. 

Tbe  status  of  tbis  class  of  claimants  is  fully  considered  and  made 
known  in  tbe  following  cases:  James  CuUen  (6  P.  D.,  72);  Josepb  G. 
Williams  (7  P.D.,  218);  Isaac  Babb  alias  Jobn  Dunlap  (8  P.D.,  59); 
George  Vansickle  (8  P.  D.,  336),  and  George  Lessor  (8  P.  D.,  114). 

It  is  substantially  beld  in  tbe  foregoing  decisions  tbat  a  claimant 
against  wbom  tbere  stands  a  cbarge  of  desertion  under  an  enlistment 
for  service  during  tbe  war  of  tbe  rebellion,  wbicb  cbarge  tbe  War 
Department  declines  to  remove,  bas  no  title  to  pension  under  tbe  act  of 
June  27, 1890.  Tbis  bas  also  been  confirmed  by  more  recent  decisions, 
and  still  is  adbered  to. 

As  a  widow's  claim  is  based  ux>on  tbe  military  or  naval  service  of 
ber  busband,  it  follows  tbat  tbis  claimant  is  not  entitled  to  pension 
under  the  provisions  of  said  act. 

Bejec;tion  of  ber  claim  is  therefore  affirmed. 


I>ISABlL.TTY-ACrr  .TTTNE  27,  1890-IIATE. 

Charles  C.  Whbaton. 

It  was  not  intended  by  the  act  of  Jane  27,  1890,  to  grant  pensions  for  anoh  degrees 
of  disability  as  do  not  materially  impair  the  ability  to  earn  a  support  by  manual 
labor;  and  total  deafness  of  one  ear  and  slight  in  the  other  is  not  such  a  dis- 
ability as  impairs  claimant's  ability  to  earn  such  support. 

AsHistant  Secretary   Webster  Davis   to  the   Commissioner  of  Pension^j 

December  29^  1897. 

Charles  C.  Wheaton  was  enlisted  and  mustered  into  tbe  service 
August  30j  1864,  at  Philadelphia,  Pa.,  for  one  year.  He  was  rejected 
September  6, 1864,  but  was  assigned  to  hospital  duty  at  Haddington 
General  Hospital,  Philadelphia,  Pa.,  under  tbe  provisions  of  Special 
Order  No.  19,  paragraph  20,  War  Department,  Adjutant-General's 
Office,  January  12, 1865,  and  performed  such  duty  until  June  6, 1865, 
when  be  was  mustered  out  of  service.  He  is  regarded  by  tbe  War 
Department  as  having  been  in  tbe  military  service  of  the  United  States. 
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Mr.  Wheaton  has  made  three  applications  (No.  1,056,057)  for  pen- 
sion under  the  act  of  June  27, 1890.  The  first  was  filed  on  the  9th  of 
September,  1891,  the  second  on  the  31st  of  May,  1895,  the  third  on  the 
3d  of  December,  1896.  In  all  these  applications  he  alleged  that  he  was 
uuable  to  earn  a  support  by  manual  labor  because  of  severe  deafness 
of  left  ear  and  slight  deafness  of  right  ear  and  piles.  These  applica- 
tions were  rejected  on  the  following  dates,  respectively:  June  2, 1893, 
March  31, 1896,  and  April  30,  1897,  on  the  ground  that  he  was  not 
ratably  disabled  under  the  act  of  June  27, 1890.  From  the  action  reject- 
ing his  claim  an  api>eal  was  taken  July  6, 1897,  the  contention  being 
that  his  deafness  is  so  severe  that  men  would  not  employ  him,  notwith- 
standing he  might  have  the  physical  ability  to  do  labor. 

The  board  of  surgeons  at  Philadelphia,  Pa.,  by  whom  applicant  was 
examined  on  the  12th  of  December,  1891,  reported  that  they  did  not 
find  that  he  had  any  other  cause  of  disability  than  slight  deafness  of 
both  ears.    They  gave  his  age  as  43  years. 

He  was  examined  on  the  10th  of  January,  1897,  by  the  board  of  sur- 
geons at  Philadelphia,  Pa.,  who  reported  his  condition  as  follows: 

Occupation,  a  file  maker,  t^alms  calloused  and  toil  worn.  General  appearance 
healthy.  Muscles  well  developed  and  firm.  Movements  free,  easy,  and  decided,  and, 
taken  all  in  all,  applicant  appears  to  be  equal  to  any  kind  of  manual  labor. 

Severe  deafness  of  left  ear  and  slight  of  right.  We  find,  after  a  close  examina- 
tion, that  applicant  can  not  hear  the  loudest  distinct  conversation  at  any  distance, 
not  even  with  the  mouth  close  to  the  ear  on  the  left.  The  membrana  tympani  on 
this  aide  is  not  ruptured,  but  concave.  The  eustachian  tube  seems  to  be  occluded. 
On  the  right  he  hears  loud,  distinct  conversation  at  4  feet,  but  not  beyond.  The 
membrana  tympani  is  somewhat  concave.  No  scars  or  rapture.  Eustachian  tube 
seems  to  be  pervious,  but  not  freely  so.  There  is  no  other  evidence  of  disease  of  the 
anditory  apparatus  of  either  ear — twenty-thirtieths.  Piles.  There  is  no  evidence 
of  piles  at  the  anus  or  in  the  rectum.  He  states  that  he  has  spells  of  the  piles.  Has 
no  diarrhea  or  constipation.    No  disease  of  stomach,  liver,  or  intestines. 

The  medical  referee,  under  date  of  August  6, 1897,  states  that  the 
certificates  of  medical  examination  on  file  in  the  case  do  not  show  a 
pensionable  degree  of  disability  under  the  act  of  June  27, 1890. 

The  second  section  of  the  act  of  June  27, 1890,  provides  that  pensions 
thereunder  shall  not  exceed  $12  per  month  or  be  less  than  $6  per  month, 
and  shall  be  proportioned  to  the  degree  of  inability  to  earn  a  support 
by  manual  labor.  The  fact  that  the  law  directs  that  no  rate  less  than 
one-half  of  that  given  for  total  disability  shall  be  allowed,  and  the  fact 
that  it  directs  that  the  pension  shall  be  proportionate  to  the  inability 
to  earn  a  support  by  manual  labor,  indicate  that  it  was  not  the  inten- 
tion of  the  law  to  grant  pensions  for  such  degrees  of  disability  as  do 
not  materially  impair  the  ability  to  earn  a  support  by  manual  labor. 
The  evidence  in  the  case  under  consideration  does  not  show  that  appli- 
cant's ability  to  earn  a  support  by  manual  labor  is  seriously  impaired. 
The  action  rejecting  the  claim  for  pension  is  therefore  affirmed. 
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8EBVICE-DRAPTED  MAN  AND  SUBSTITUTE. 

WBiaHT  Sims. 

Claimant,  a  drafted  man  who  had  furnished  a  substitute  who  was  examined  and 
accepted  into  the  service  by  a  board  of  enrollment  October  29,  1864,  was  i^jnnd 
in  a  railroad  accident  October  31, 1864,  and  contends  that  at  the  time  of  his  iiyory 
he  was  acting  under  military  orders  to  proceed  from  his  home,  where  he  had 
been  permitted  to  go,  to  Lafayette,  Ind.,  and  was  therefore  in  the  line  of  duty 
in  the  service. 

Held:  Tliat  as  he  had  furnished  a  substitute  who  had  been  accepted  into  the  service 
in  his  stead  two  days  prior  to  said  accident  claimant  was  no  longer  in  the  serr- 
ice  of  the  United  States,  but  when  ii^jured  was  a  civilian. 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  Pensum, 

December  29, 1897. 

This  is  a  motion,  filed  July  9, 1897,  reqaesting  reoonsideratiou  of  deci- 
sion of  this  Department  of  December  11, 1891,  affirming  on  appeal  the 
rejection  by  your  Boreaa  of  the  above-entitled  claim  for  original  invalid 
pension  under  the  provisions  of  the  general  law  upon  the  ground  that 
the  claimant  was  not  in  the  military  service  of  the  United  States  at  the 
time  his  alleged  disability  was  incurred. 

The  facts  in  this  case,  as  shown  by  the  record  and  the  evidence  on 
file,  were  very  fully  set  forth  in  the  decision  on  the  appeal,  but,  inas- 
much as  it  is  contended  in  this  motion  that  said  decision  was  based 
ux)on  a  misapprehension  of  the  facts  in  evidence  in  the  claim,  it  was 
deemed  best,  before  finally  passing  thereon,  to  again  call  upon  the  War 
Department  for  a  full  and  complete  report  of  the  military  history  of  tiiis 
claimant  and  that  of  his  substitute,  George  T.  Bobbins,  as  shown  by 
the  official  military  records,  and  as  to  the  military  status  of  the  claimant 
at  the  date  of  his  alleged  injury.  This  was  done  on  August  7, 1897, 
and  on  September  29, 1897,  the  War  Department  replied  as  follows: 

The  official  records  show  that  Wright  Sims  was  drafted  from  Worth  Township, 
Boone  County,  Eighth  Congressional  district  of  Indiana,  and  that  on  October  11, 1864, 
ho  was  Hervcd  with  notice  of  his  draft  and  ordered  to  report  on  October  21, 1864.  He 
was  examined  and  accepted  by  the  board  of  enrollment  on  October  22, 1861,  at  La- 
fayette, Ind.,  but  was  not  held  to  service  under  the  draft,  because  he  furnished  a 
substitute  who  was  accepted  and  held  to  service  in  his  stead. 

The  records  show  that  George  T.  Robbins  enlisted  October  29, 1864,  as  a  sabstitnte 
for  Wright  Sims,  a  drafted  man  from  Worth  Township,  Boone  County,  Eighth  Con- 
gressional district  of  Indiana.  He  was  examined  and  accepted  by  the  board  of 
enrollment  on  the  day  of  his  enlistment — October  29, 1864.  .He  was  sent  from  Lafay- 
ette, Ind.,  to  the  draft  rendezvous  at  IudianaiK>lts,  Ind.,  where  he  remained 
until  November  23,  1864,  when  he  was  assigned  and  sent  to  the  Thirty-first  Indisna 
Infantry  Volunteers  at  Nashville,  Tenn. 

Nothing  has  been  found  of  record  to  show  or  to  indicate  that  a  furlough  wss 
granted  to  Wright  Sims  at  any  time  after  October  22, 1864,  when  he  was  examined  by 
the  board  of  enrollment.  On  the  contrary,  the  records  show  that  on  October  29, 1864, 
George  T.  Robbins  waa  accepted  as  a  substitute  for  Wright  Sims,  thus  releasing 
SiuiH  from  liability  to  bo  hold  to  service  under  the  draft.  After  the  last-named  date 
it  was  neither  necessary  nor  proper  for  the  military  authorities  to  furlough  Sims,  or 
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to  do  anything  to  him  beyond  releasing  him  from  all  military  restraint,  becaase  on 
that  date  Robbins  was  Hnbstituted  for  him  and  assumed  all  the  obligations  that  had 
devolved  upon  Sims  under  the  operation  of  the  draft. 

The  records  show  that  the  railway  accident  referred  to  within  oi'curred  on  the 
Indianapolis  and  Lafayette  Railroa<l  on  October  31,  1864.  If  Sims  was  injured,  as 
he  claims,  his  injury  was  not  incurred  while  he  was  in  the  military  service  of  the 
United  States,  because  two  days  prior  to  the  accident  another  man  had  been  sub- 
stituted for  him  under  the  draft  and  had  been  accepted  by  the  military  authorities. 

As  it  does  not  appear  that  any  furlough  was  granted  to  Sims,  there  seems  to  be  no 
necessity  for  considering  the  question  raised  within  relative  to  furloughs  granted 
to  drafted  men. 

There  is  on  file  with  the  papers  in  Sims's  pension  claim  a  ''certificate  of  exemp- 
tion on  account  of  his  having  furnished  a  substitute.''  This  certificate  is  dated  at 
Lafayette,  Ind.,  November  15,  1864,  and  api>earB  to  be  genuine.  Such  certificates 
were  merely  furnished  as  a  protection  from  arrest,  etc.,  and  the  dates  of  their  issue 
do  not  in  any  way  determine  the  dates  when  the  persons  in  whose  names  they  were 
issued  were  released  from  liability  to  be  held  to  service  under  the  draft.  In  the 
case  now  under  consideration  the  official  records  show  that  Sims  was  released  from 
such  liability  by  the  acceptance  of  his  substitute  some  time  prior  to  the  date  on 
which  his  certificate  of  exemption  was  issued  to  him.  It  is  evident  that  this  cer- 
tificate waa  not  issuetl  until  some  time  after  Sims  had  been  released  and  permitted 
to  leave  Lafayette,  and  that  the  date  of  the  certificate  hsH  no  bearing  upon  the 
q  nest  ion  of  his  status  at  the  time  of  the  accident  of  October  31,  1864.  At  that  time 
he  was  a  civilian,  and  had  no  nearer  or  other  relation  to  the  military  service  than  if 
he  had  never  been  drafted  at  all. 

It  has  beeu  most  earnestly  contended  by  this  claimant  that  as  his 
Rabstitntewas  not  formally  mastered  into  the  service  until  October  31, 
1864,  the  day  he  was  injured,  he  was  still  held  to  military  service  under 
the  draft  at  the  time  said  injury  was  incurred,  and  was  in  the  act  of 
obeying  orders  to  report  to  the  provost-marshal  at  Lafayette,  Ind.;  but 
it  will  be  perceived  from  the  foregoing  offici<al  report  that  his  substitute 
had  enlisted  and  been  accepted  by  the  military  authorities  two  days 
prior  to  that  date — on  October  29, 18G4 — and  that  at  the  time  the  acci- 
dent occurred  in  which  the  claimant  was  injured  he  was  release<l  from 
all  military  obligations  and  was  not  in  the  military  service  of  the  United 
States  and  not  then  subject  to  orders  from  the  military  authorities. 
As  to  whether  or  not  this  claimant  was  in  the  military  service  of  the 
United  States  at  any  given  time  must  appear  from  the  official  records 
of  the  War  Department,  which  are  conclusive  upon  all  such  questions, 
this  Department  having  no  authority  or  jurisdiction  to  put  any  man 
into  the  military  service  by  implication  or  construction. 

The  statements  of  this  claimant  himself  very^  clearly  indicate  that 
he  was  returning  to  Lafayette,  Ind.,  at  the  time  he  was  injured,  notto 
be  mustered  into  the  service,  but  out  of  abundant  caution,  to  see  that 
his  arrangement  and  contract  with  his  substitute  were  fully  carried  out 
and  completed  by  the  formal  muster  of  the  substitute  into  the  military 
service. 

It  is  furthermore  contended  in  this  motion  that  one  Daniel  Kinnaman 
had  been  drafted  at  the  same  time  with  the  claimant  and  accepted,  and 
was  also  returning  to  Lafayette,  Ind.,  in  company  with  him,  on  the 
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same  train,  aud  for  the  same  purpose,  aud  that  said  Kinnaman  was 
injured  by  the  same  accident  and  under  precisely  the  same  circum- 
stances as  the  claimant,  but  that  Kinnaman  applied  for  and  was  granted 
an  invalid  pension  for  the  injuries  so  incurred,  which  he  has  been  aud 
is  now  receiving.  An  examination  of  the  papers  in  the  claim  of  Kin- 
naman shows  that,  except  for  the  coincidence  that  they  were  both 
drafted  at  the  same  time  and  both  injured  by  the  same  railroad  acci- 
dent while  passengers  on  the  same  train  en  route  to  Lafayette,  lud., 
the  two  cases  are  widely  dissimilar,  and  that  the  grant  of  a  pension  to 
Kinnaman  has  no  bearing  whatever  upon  the  case  of  the  claimant. 

Kinnaman  was  shown  to  have  been  a  drafted  recruit  who  had  been 
accepted  aud  enrolled,  and  who  was  in  the  act  of  obeying  orders  to 
report  and  be  mustered  into  the  service  at  Lafayette,  Ind.,  at  the  time 
he  was  injured. 

The  claimant,  on  the  other  hand,  had  furnished  a  substitute  who  had 
been  accepted  and  enrolled,  and  he  was  thereby  relieved  and  released 
from  all  obligations  and  liability  to  service  under  the  draft,  and  was  ou 
his  way  in  his  capacity  as  a  civilian  to  see  that  his  private  arrange- 
ment and  contract  with  his  substitute  were  duly  carried  out  and  com- 
pleted. 

In  other  words,  Kinnaman  was  in  the  military  service  and  the 
claimant  was  not  at  the  time  they  were  both  injured  by  the  same  acci- 
dent, consequently  the  former  occupied  a  pensionable  status  under  the 
law  and  the  latter  did  not. 

In  view  of  the  foregoing,  I  am  clearly  of  the  opinion  that  no  error 
was  committed  and  no  injustice  done  the  claimant  by  the  decision  on 
the  appeal  of  this  claim,  or  by  the  action  of  your  Bureau  thereby 
affirmed,  and  the  same  will  therefore  be  adhered  to  and  this  motion  is 
overruled. 


UM1TAT10N-01U»IIAN  MROTIIEIIS  AND  .SLSTE118. 

Lucy  Hunt. 

The  limitatiun  as  to  the  date  of  commencement  of  pension  because  of  the  date  of  fil- 
ing the  claim  therefor,  contained  in  the  second  section  of  the  act  of  March  3, 
1879,  applies  to  claims  in  behalf  of  orphan  brothers  and  sisters. 

Assihtant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

December  29^  1897. 

Samuel  Hunt  was  euroUed  on  the  30th  of  November,  1863,  and  was 
discharged  on  the  25th  of  January,  1866,  on  a  surgeon's  certificate  of 
disability,  which  sets  forth  that  he  was 

incapable  of  performing  the  duties  of  a  soldier  because  of  phthisis  pulmonalis  devel- 
oped since  enlistment. 

He  died  in  May,  1866.  On  the  14th  of  April,  1890,  Lucy  Hunt  liled 
an  application  for  pension,  in  which  she  alleged  that  said  Samuel  Huut 
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was  her  brother;  that  she  was  dependent  ui)on  him  for  support.  That 
his  mother  died  about  1872  or  1873.  It  is  alleged  that  this  claimant 
was  born  on  the  25th  of  December,  1855.  The  claim  was  rejected  on 
the  4th  of  December,  1896,  on  the  ground  that  claimant  was  over  16 
years  of  age  at  the  date  of  filing  the  claim.  From  this  action  an  appeal 
was  t^ken  August  7,  1897,  the  contention  being  that  the  limitation 
as  to  the  date  of  filing  a  claim  for  pension  should  not  be  held  to  run 
against  a  minor. 

The  question  involved  in  the  appeal  was  fully  considered  by  this 
Department  in  the  decision  of  April  10, 1896,  in  the  pension  claim  of 
the  minor  sisters  of  Alexander  Sutton  (8  P.  D.,  137),  in  which  it  was 
held  that  the  claims  of  orphan  brothers  and  sisters,  under  section  4707 
of  the  Revised  Statutes,  do  not  come  within  the  exception  to  the  limita- 
tion as  to  commencement  of  pension  in  the  proviso  to  the  second  section 
of  the  act  of  March  3,  1879,  applicable  to  claims  by  and  in  behalf  of 
insane  persons  and  children  under  16  years  of  age;  that  in  claims  of 
orphan  brothers  and  sisters  under  the  age  of  16  years,  filed  under  sec- 
tion 4707  of  the  Revised  Statutes,  subsequent  to  June  30, 1880,  pensions 
can  not  commence  prior  to  the  filing  of  the  declaration,  and  such  claims 
are  barred  when  so  filed  after  claimants  arrive  at  the  age  of  16  years, 
there  being  no  pensionable  periods  in  such  cases. 

It  was  stated  in  said  decision  that — 

The  grant  in  section  4707^  upon  which  this  claim  rests,  is  made  to  orphan  brothers 
and  sisters  under  16  years  of  age,  subject  to  the  other  conditions  therein.  In  a  gen- 
eral sense  these  brothers  and  sisters  are  children,  but  they  are  not  granted  peuMion 
in  that  relation.  They  derive  pension  through  the  soldier  not  as  '*  children  "  of 
anyone,  but  as  his  '' orphan  brothers  and  sisters,"  and  it  is  in  the  latter  relation 
only  that  the  law  gives  them  right  to  pension.  None  but  the  children  of  the  soldier 
himself  are  pensioned  as  '^children.''  In  ever}'  instance  where  the  clause  **  children 
under  16  years  df  age"  is  used  in  the  pension  laws  the  reference  is  uniformly  (save 
in  the  act  of  March  2,  1895)  to  the  children  of  the  soldier,  and  to  no  others. 

It  would  seem  that  the  claims  of  a  soldier's  orphan  brothers  and  sisters  are  within 
the  reason  of  the  law  which  except  those  filed  by  or  in  behalf  of  a  soldier's  own 
children  from  the  limitation  of  the  second  section  of  the  act  of  March  3,  1879,  but 
likewise  it  may  be  urged,  are  the  claims  of  children  and  insane  persons  under  the 
act  of  June  27,  1890,  as  to  the  limitation  therein  coucemiug  the  commencement  of 
pension?  But  Congress  has  not  seen  fit  to  act  upon  this  reason  and  remove  the 
limitations  in  any  claims  except  those  specified  in  said  second  section.  This  Depart- 
ment can  only  execute  the  law  as  it  is,  and  according  to  its  intent  as  gathered  from 
the  language  of  the  law  itself.  The  claims  of  orphan  brothers  and  sisters  are  not 
believed  to  be  included  within  the  exception  above  indicated. 

For  the  reasons  stated  in  the  decision  cited,  the  action  of  the  Pension 
Office,  from  which  the  appeal  in  the  case  under  consideration  is  taken, 
is  affirmed. 

p.  D.— VOL.  9 11 
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SEBYICE-DBAFTED  MAN  AND  SUBSTITUTE— DISCHARGE. 
KANOY  RATHTON   (WIDOW). 

Soldier  enlisted  October  15^  1864,  was  accepted  by  the  board  of  enrollment  of  the 
Eighth  Congressional  district  of  Indiana  on  the  same  day  as  a  siibsfcitnte.  He 
was  examined  by  a  board  of  inspectors  November  7, 1864,  and  rejected.  He  was 
furloughed  to  await  discharge  and  was  discharged  April  1,  1865,  on  a  sargeon'i* 
certificate  becanse  of  ''deficient  amplitude  and  expansive  mobility  of  chest; 
said  disqualification  existed  at  date  of  enlistment.''  He  was  never  assigned  to 
any  military  organization,  nor  ordered  on  detached  service,  nor  is  it  shown  that 
he  ever  performed  any  active  military  service. 

Held:  That  soldier  did  not  serve  ninety  days  in  the  war  of  the  rebellion,  or  in  the 
Army  of  the  United  States,  within  the  meaning  of  sections  2  and  3  of  the  act  of 
June  27, 1890.    (See  case  of  Albert  K.  Ransom,  5  P.  D.,  183.) 

Assistant   Secretary  Webster  Davis  to  the  Commissioner  of  Pensionij 

December  29,  1897. 

Claimant  on  March  9, 1897,  appealed  from  the  action  of  yonr  Bnrean 
of  December  4, 1896,  rejecting  her  widow's  claim,  No.  630, 205,  filed  Sep- 
tember 29,  1892,  under  section  3  of  the  act  of  June  27,  1890,  on  the 
ground  of — 

No  title,  the  soldier  not  having  rendered  nsival  or  military  service  for  ninety  day* 
during  the  war  of  the  rebellion,  and  his  original  pension  under  the  act  of  Junei^, 
1890,  having  been  erroneously  allowed. 

She  also  appeals  from  the  action  of  the  same  date  rejecting  ber 
application  for  accrued  pension  on  the  same  grounds  as  above  stared. 

Soldier  enlisted  October  15,  1864,  was  accepted  by  the  board  of 
enrollment  of  the  Eighth  Congressional  district  of  Indiana  on  the 
same  day  as  a  substitute.  He  was  examined  by  a  board  of  inspectors 
November  7, 1864,  and  rejected.  He  was  furloughed  to  await  discharge, 
and  was  discharged  April  1, 1865,  on  a  surgeon's  certificate  of  disability 
because  of 

Deficient  amplitude  and  expansive  mobility  of  chest;  said  disqualification  exiaW 
at  date  of  enlistment. 

He  was  never  assigned  to  any  military  Organization  nor  ordered  on 
detached  service,  nor  is  it  shown  that  he  ever  performed  any  active 
military  service. 

As  was  said  in  the  case  of  Albert  K.  Kansom  (6  P.  D.,  184) : 

Ordinarily  a  man  is  said  to  be  '4n  the  service''  from  the  time  he  takes  upon  himself 
the  obligation  to  render  service  until  he  is  relieved  from  that  obligation^  or,  in  other 
words,  from  the  time  of  his  enrollment  until  his  discharge.  The  phrase  has  tbiu 
acquired  a  kind  of  technical  Hense,  signifying  under  an  engagement  or  contract  to 
serve.  It  is  noteworthy,  in  this  connection,  that  the  act  of  June  27,  1890,  under 
which  this  claim  is  made,  does  not  confer  pensionable  rights  upon  those  who  were 
"in  the  service''  ninety  days,  but  upon  those  who  served  ninety  days,  so  ths»t  it  may 
be  conceded  that  the  claimant  was  in  the  service  for  nine  months  in  the  technical 
sense  above  indicated,  without  conceding  his  ri^ht  to  pension. 

The  language  of  the  law  is,  "All  personH  who  served  ninety  days  or  more  in  the  mili- 
tary or  naval  service  of  the  United  States  during  the  late  war  of  the  rebellion," etc. 
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In  the  act  of  Janaary  29, 1887,  granting  pension  for  service  in  the  war  with  Mexico, 
the  language  is,  ''the  surviving  officers  and  enlisted  men  «  "  •  who,  heing  duly 
enlisted  actually  served  sixty  days  with  the  Army  or  Navy  of  the  United  States  in  Mex- 
ico,'' etc.  The  employment  of  the  adverb  was  unnecessary,  inasmuch  as  no  distinc- 
tion can  be  made  between  those  who  "served''  and  those  who  ''actually  served." 
Whether  or  not  the  claimaut  served  ninety  days  is,  therefore,  a  question  of  faot 
entirely  distinct  from  the  question  whether  he  engaged  to  serve  for  that  length  of 
time,  if  called  npon. 

In  the  case  of  George  W.  Fleck  (7  P.  D.,  343)  it  was  held  that  where 
the  soldier's  only  service  was  compulsory,  in  compliance  with  a  sen- 
tence of  a  coart-martial,  and  consists  of  confinement  at  hard  labor  with 
forteitore  of  pay  and  allowances  due  or  to  become  due,  the  term  of  his 
military  service  being  postponed  by  the  terms  of  the  sentence,  he 
coald  not  be  regarded  as  having  <' served  in  the  military  or  naval  serv- 
ice of  the  United  States  during  the  war  of  the  rebellion  "  within  the 
meaning  of  the  act  of  June  27, 1890.  Webster  defines  the  word  "  serve'' 
to  mean,  *'to  work  for;  to  labor  in  behalf  of;  to  exert  one's  self  contin- 
uonsly  or  statedly  for  the  benefit  of ; "  and  the  word  is  used  in  said  act 
to  indicate  the  performance  of  active  military  or  naval  duties  on  the 
part  of  the  soldier  or  sailor. 

It  appears  to  have  been  conceded  in  the  case  of  Elizabeth  H.  Poland 
(8  P.  D.,  2G6)  that  because  the  War  Department  held  that  the  soldier 
Id  that  case  was  in  the  service  of  the  United  States  from  September 
26, 1864  to  January  20, 1805,  that  he  served  in  or  during  the  war  of 
the  rebellion  ninety  days,  notwithstanding  the  fact  that  the  surgeon's 
certificate  of  disability  showed  that  his  disability  existed  at  date  of 
enlistment,  and  as  a  matter  of  fact  he  performed  no  active  duty  while 
waiting  for  his  discharge. 

I  am  of  the  opinion  that  it  is  a  strained  and  forced  construction  of 
the  act  of  June  27, 1890,  to  hold  that  such  a  man  **  served  ninety  days 
or  more  in  the  military  or  naval  service  of  the  United  States  during 
the  late  war  of  the  rebellion,"  as  provided  in  section  2  of  the  act  of 
June  27,  1890,  or  in  section  3  of  said  act. 

Congress  in  this  act  provided  for  those  who  served,  and  the  man  who 
is  sent  home  to  await  discharge  on  account  of  disabilities  which  dis- 
abled him  from  serving  as  a  soldier,  and  which  disabilities  had  existed 
at  the  time  he  enlisted  as  a  substitute  for  a  drafted  man,  who  was  pre- 
snmably.able  to  perform  service,  did  not,  in  my  opinion,  serve  within 
the  plain  meaning  of  that  word  as  used  in  said  act. 

Without,  therefore,  in  any  manner  conflicting  with  the  rule  announced 
in  the  Poland  decision,  regarding  the  weight  given  the  records  of  the 
War  Department,  and  conceding  that  said  soldier  in  that  case  was  in 
the  military  service  of  the  United  States  during  the  war  of  the  rebel- 
lion for  more  than  ninety  days,  it  would  not  necessarily  or  legally  fol- 
low that  he  served  ninety  days  or  that  his  widow  was  entitled  to  a 
pension. 

So  much  of  said  decision,  therefore,  in  the  case  of  Elizabeth  H. 
Poland  (8  P.  D.,  206)  as  implied  that  claimant  was  entitled  to  a  pen- 
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sioii  under  Bection  3  of  the  act  of  June  21  y  1890^  on  account  of  her  has- 
band's  said  alleged  service,  is  overruled. 

I  am  of  the  opinion  that  soldier  did  not  serve  ninety  days  in  the  war 
of  the  rebellion,  or  in  the  Army  of  the  United  States,  within  the  mean- 
ing of  sections  2  and  3  of  the  act  of  June  27, 1800,  and  the  actiou 
appealed  from  is  accordingly  aOirmed. 


AlTEAI^PKACTICE^-FrVAL  ACTION. 

Minors  op  William  Hockey. 

A  letter  from  the  Conimisiiioner  of  PenKions,  in  reHponseto  a  coinmanication,  reciting 
former  notion  of  the  Bureau  from  which  claimant  liad  prcvionsly  appealed^  and 
which  notion  had  been  afiinned  on  appeal,  and  reaffirmed  on  motion  for  recon- 
sideration, is  not  such  final  action  of  the  PeuHion  Bureau  :ia  will  famish  a  basis 
for  another  appeal. 

Assifttant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

December  29^  1897. 

Claimant  on  July  14,  1897,  appealed  from  an  alleged  action  by  your 
Bureau  of  July  6,  1897. 

The  alleged  action  consists  of  the  following  communication,  under 
date  of  July  G,  1>97 : 

In  response  to  your  communication  in  the  ahove-cited  claim,  yon  are  informetl  that 
this  Bureau  advised  you  Fehruary  2, 1893,  that  thesoldier^s  minor  children  could  not 
he  pensioned  in  their  own  right  under  the  special  act  of  Congress  which  granted 
pension  to  the  widow,  for  the  reason  that  said  act  did  not  provide  that  widow's  title 
thereunder  should,  after  her  death,  descend  to  the  minors. 

Said  action  of  the  Bureau  was  affirmed  on  appeal  February  24, 1894,  by  the  Assist- 
ant Secretary  of  the  Interior,  and  your  motion  for  reconsideration  was  overnded  by 
said  officer  on  June  27,  1895. 

The  minors  have  no  title  to  pension  under  act  of  July  14,  1862,  for  the  reason  tliat 
Boldier'K  death  was  not  in  any  manner  due  to  his  military  service,  as  shown  by  evi- 
dence on  file  in  the  widow's  claim;  therefore,  the  allowance  under  act  of  June 27, 
ISro,  is  all  the  pension  to  which  the  minors  are  entitled. 

Nothing  pending  in  the  case. 
Very  respectfully, 

H.  Clay  Evans,  CommUiioner. 

Claimant  invites  attention  to  the  concluding  phrase,  "Nothing  pend- 
ing in  the  case." 

This  letter  merely  recites  the  former  action,  and  fully  justifies  tie 
concluding  statement.    (See  s.  c,  7  P.  D.,  212.) 

I  am  of  the  opinion  that  a  letter  from  the  Commissioner  of  Pensions, 
in  response  to  a  communication,  reciting  former  action  of  the  Bureau 
from  which  claimant  had  previously  appealed,  and  which  action  had 
been  affirmed  on  appeal^  and  reaffirmed  on  motion  for  reconsideration, 
is  not  such  final  action  of  the  Pension  Bureau  as  will  furnish  a  basis 
for  another  appeal,  and  the  appeal  is  accordingly  dismissed. 
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notice,  act  decembeb  21,  1893-rates. 
Alva  H.  Hall. 

1.  Where  tho  question  involved  on  appeal  in  whether  claimant  had  due  notice  of  the 

proposed  action  as  required  by  section  3  of  the  act  of  June  21, 1879,  or  tho  act  of 
December  21,  1893,  the  report  from  the  Commissioner  of  PeuHiona  in  response  to 
the  appeal  shonld  fully  and  dearly  state  whether  notice  was  served  on  tho 
claimant,  and  if  so,  the  form  of  the  notice  or  its  substance,  and  the  date  and 
manner  of  service  should  be  stated 

2.  The  notice  specified  in  the  act  of  June  21,  1879,  and  the  thirty  days'  notice  speci- 

fied in  the  act  of  December  21, 1893,  are  essential  prereciuisites  without  which  the 
reduction  or  suspension  of  a  pension  is  not  authorized.  Duo  statutory  notice  is 
necessary  to  confer  jurisdiction  to  reduce  or  suspend  pensions  once  issued. 

3.  Where  the  record  showH  that  the  statutory  notice  was  duly  issued  and  mailed  to 

claimant's  address,  and  is  not  returned  to  your  Bureau,  tlie  jiresumption  is  that 
the  notice  was  duly  received  by  claimant,  and  this  presumption  is  not  outweighed 
by  the  affidavit  of  claimant  first  made  in  his  appeal,  but  in  such  a  case  the 
Department  will,  on  its  own  motion,  examine  into  the  merits  of  the  claim  to 
ascertain  if  any  injustice  has  been  done  claimant  in  the  action  complained  of. 

4.  Tho  evidence  in  this  csise  shows  that  claimant  was  improperly  pensioned  at  tho 

rate  of  $12  per  month  under  the  act  of  June  27,  1890,  and  that  his  disability  did 
not  entitle  him  to  a  rate  in  excess  of  tho  minimum  rate  under  said  act. 

5.  Combination   of  ratings  to  establish  a  pensionable  degree  of  disability  is  not 

authorized  under  the  act  of  June  27,  1890. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

October  15,  1897. 

Claimant  on  June  28, 1894,  appealed  from  the  action  of  your  Bureau 
of  February  7, 1894,  reducing  bis  rate  of  pension  in  bis  claim  (certifi- 
cate No.  514454)  under  section  2  of  tbe  act  of  June  27,  1890,  from  $12 
to  $6  per  month. 

Claimant  contends  that  he  never  received  the  thirty  days'  notice 
under  the  act  of  December  21, 1893,  and  that  as  his  pension  certificate 
reducing  bis  rate  from  $12  to  $0  per  month  was  dated  February  10, 
1894,  be  bad  no  opportunity  to  furnish  proof  that  be  was  entitled  to 
the  rate  be  was  then  drawing;  that  his  reduction  was  therefore  unlaw- 
ful. He  also  complained  of  the  failure  of  your  Bureau  to  adjudicate 
his  old  law  claim. 

This  case  was  considered  on  appeal  August  18,  1894,  and  the  papers 
returned  to  your  Bureau  for  adjudication  of  the  old  law  claim  and  a 
further  report  as  to  the  evidence  of  notice.  In  the  communication  to 
your  Bureau  of  that  date  accompanying  the  papers  it  was  said,  on  the 
ftubject  of  notice,  that — 

Where  the  question  involved  on  appeal  is  whether  claimant  had  due  notit^e  of  the 
proposed  action  aa  required  by  section  3  of  the  act  of  June  21,  1879,  or  the  act  of 
December  21,  1893,  the  report  from  tlio  (Commissioner  of  Pensions  in  response  to  tbe 
appeal  should  fully  and  clearly  state  whether  notico  was  served  on  tho  claimant, 
and  if  so,  the  form  of  the  notice  or  its  HubHtauce,  and  tbe  date  and  manner  of  service 
ahould  be  stated. 
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On  February  16, 1895,  Cominissiouer  Lochren  reported  as  follows: 

Pension  was  originally  granted  in  this  case  nnder  the  act  approved  Jnne  27, 1890, 
at  $12  per  mouth  from  July  14,  1890,  the  certificate  having  been  issued  Deeember  20, 
1890. 

August  i,  1893,  the  pension  agent  at  Des  Moines,  Iowa,  was  notified  to  Buspend 
payment  of  said  allowance  pending  a  medical  examination  ordered  August  1,  \f^ 
and  on  the  same  day  the  Third  Auditor  was  advised  of  such  action. 

On  the  28th  of  September,  1893,  the  pension  agent  was  instructed  to  resume  pay- 
ment in  the  premises,  and  the  Third  Auditor  duly  advised  thereof.  At  the  same  time 
the  soldier  was  informed  that  the  rate  of  his  pension  would  he  reduced  nnlesn  be 
furnished  satisfactory  testimony  within  sixty  days  showing  that  he  was  totally  dis- 
qualified for  earning  a  support. 

February  10, 1894,  a  new  certificate  was  issued  in  the  case  reducing  the  pension  to 
$6  i'rom  January  4, 1894. 

In  light  of  the  fact  that  final  action  of  reduction  was  not  taken  by  this  office  antil 
February,  1894, 1  have  the  honor  to  retransmit  all  papers  on  file,  recommending  that 
the  appeal  entered  June  28, 1894,  be  dismissed. 

This  report  not  being  deemed  responsive  to  the  instractions  and 
request  of  August  18, 1894,  in  this  case,  the  papers  were  again  returned 
for  a  further  report  in  accordance  with  the  requirements  of  said  com- 
munication, viz,  the  adjudication  of  the  old-law  claim  and  a  report  as 
to  the  substance  of  the  notice  to  claimant  of  the  proposed  action  of 
reduction  and  the  date  and  manner  of  service. 

On  July  16, 1897,  you  returned  the  papers  with  the  report  that  the 
old-law  claim  had  been  allowed  under  a  new  certificate  issued  June  1-, 
1896. 

In  reference  to  the  substance  of  notice  and  manner  and  time  of  serv- 
ing the  same,  your  Bureau,  under  date  of  May  11, 1895,  rei)orted  as 
follows : 

That  on  September  28, 1893,  a  notice  was  served  on  this  pensioner  advising  him  in 
substance  as  follows:  That  it  appears  from  medical  evidence  on  file  in  this  Bureaa 
that  yon  were  not  disabled  from  the  efieets  of  rheumatism,  disease  of  heart,  and 
piles  in  such  a  de«]freo  as  to  render  you  unable  to  earn  a  support  by  manual  labor  as 
contemplated  by  the  act  of  June  27, 1890.  Said  rate,  therefore,  will  be  reduced  toi6 
per  month  unless  satisfactory  evidence  shall  bo  furnished  to  show  that  such  action 
is  not  warranted.  If  you  believe  that  you  are  still  disabled  in  such  degree  as  to 
entitle  you  to  $12  per  month,  you  may,  within  sixty  days  from  this  date,  file  in  this 
Bureau  competent  proof  (medical,  if  possible)  that  your  disability  continues  in  the 
same  degree.  Your  case  will  thereupon  be  reconsidered,  and  if  the  testimony  liled 
warrants  such  action,  your  present  rate  will  bo  allowed  to  remain  unchanged.  If. 
however,  such  evidence  shall  not  be  satisfactory  or  shall  not  have  been  furnished, 
said  reduction  will  be  made  without  further  notice  at  the  expiration  of  said  Hixtr 
days.  This  letter  should  be  returned  with  your  reply,  and  the  cnveloxie  inclaiinji 
the  same  should  be  addressed  to  the  Commissioner  of  Pensions  and  marked  in  the 
lower  left-hand  corner  *' Finance  Division." 

This  notice  was  mailed  in  the  usual  way,  and  the  practice  was  based  on  the  pre- 
sumption of  law  that  when  a  communication  is  mailed  and  not  returned  within  ft 
reasonable  time  it  was  delivered.  Further  than  this  there  is  no  evidence  of  its 
delivery  on  file. 

The  notice  specified  in  the  act  of  June  21,  1879,  and  the  thirty  days^ 
notice  specified  in  the  act  of  December  lil,  1803,  are  essential  prerequi- 
sites, without  which  the  reduction  or  suspension  of  a  pensioner  is  not 
authorized. 
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The  only  evidence  in  this  case  to  controvert  the  presumption  that 
your  Boreaa  acted  regularly  and  in  accordance  with  law,  and  that  due 
and  proi)er  notice  was  given  claimant  of  the  proposed  reduction,  con- 
sists of  the  affidavit  of  claimant  in  his  appeal  from  the  action  of  reduc- 
tion, in  which  he  denied  that  he  received  the  thirty  days'  notice. 

It  appears,  however,  prima  facie,  that  claimant  did  receive  a  sixty 
days'  notice  under  the  act  of  June  21, 1879,  which  was  served  on  claim- 
ant September  28, 1803,  by  mailing  the  same  to  his  address. 

I  am  of  the  opinion  that  where  the  record  shows  that  the  statutory 
notice  was  duly  issued  and  mailed  to  claimant's  address,  and  is  not 
returned  to  your  Bureau,  the  presumption  is  that  the  notice  was  duly 
received  by  claimant,  and  this  presumption  is  not  outweighed  by  the 
affidavit  of  claimant  first  made  in  his  appeal,  but  in  such  a  case  the 
Department  will,  on  its  own  motion,  examine  into  the  merits  of  the  claim 
to  ascertain  if  any  injustice  has  been  done  claimant  in  the  action 
complained  of. 

The  action  of  your  Bureau  allowing  claimant  a  rating  of  $12  under 
the  act  of  June  27, 1890,  for  disability  due  to  rheumatism  and  piles, 
and  subsequently  reducing  this  rate  of  $0,  will  therefore  be  reviewed 
for  the  purpose  of  ascertaining  whether  said  actions  are  authorized  by 
the  law  and  the  evidence. 

Claimant  filed  his  first  application  under  said  act,  July  14, 1890,  in 
which  he  alleged  permanent  disability,  due  to  rheumatism,  piles,  and 
sprain  of  right  ankle. 

He  was  first  medically  examined  June  25, 1890  (under  his  old  law 
claim),  when  the  board  reported  his  pulse  rate  as  104;  respiration,  18; 
temperature,  98^;  height,  5  feet  G  inches;  weight,  150  pounds,  and  age 
44  years.  Well  nourished,  with  skin,  liver,  and  spleen  normal ;  rectum 
engorged ;  3  small  internal  piles  one- third  inch,  sensitive,  but  not  bleed- 
ing or  ulcerated ;  distinct  crepitus  in  both  shoulders  and  left  hip.  No 
swelling  or  atrophy  of  the  joints;  musclesand  tendons  normal;  motion 
not  limited;  all  other  joints  normal.  Ileart  is  enlarged  5^  by  4  inches. 
Area  of  dullness,  apex  beat  2  inches  to  left  and  1  below  the  ensiform 
cartilage.  In  action  it  is  strong,  rapid,  and  at  times  tremulous;  believe 
to  be  hypertrophied  as  the  result  of  rheumatism.  No  other  disabilities. 
The  board  rated  claimant  two  eighteenths  for  piles  and  ten-eighteenths 
for  rheumatism  and  disease  of  heart.  Claiinant  was  thereupon  rated 
at  $12  by  your  Bureau  on  account  of  rheumatism  and  piles,  and  this 
result  api)ears  to  have  been  reached  by  combining  the  ratings  of  the 
board,  regardless  of  the  fact  that  neither  the  claimant  nor  any  of  his 
witnesses  testified  or  contended  that  he  was  totally  incapacitated  for 
labor. 

Acting  Secretary  Bell  in  1879  decided  in  the  case  of  Abram  McCul- 
lum  (6  P.  D.,  o.  s.,  Ill),  that— 

Unless  specificaUy  provided  for,  there  is  no  law  by  which  disabilities  can  be  con- 
sidered separately  and  compoand,  so  as  to  allow  for  all,  the  pension  which  each 
coDsidered  separately  would  aggregate. 
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See  also  the  decisions  of  Assistant  Secretary  Bussey  in  the  following 
cases:  Michael  Kelly  (3  P.  D.,  240);  Theodore  De  Tar  (4  P.  D.,130); 
Albert  Marshall  (6  P.  D.,  226);  Hiram  H.  G.  Brandt  (5  P.  D.,282),  and 
Henry  H.  Meike  (6  P.  D.,  192). 

The  act  of  June  27, 1890,  neither  in  terms  nor  by  implication  author- 
izes a  combination  of  ratings  to  establish  a  pensionable  degree  of  dis- 
ability, but,  in  plain  and  unmistakable  terms,  states  the  condition  which 
renders  a  claimant  pensionable  under  section  2  of  said  act,  i.  e.,  inca^ 
pacity  to  earn  a  support  by  manual  labor. 

Claimant  in  his  application  contended  that  he  was  ^<  greatly  disabled,'^ 
while  all  of  his  witnesses  estimated  his  inability  to  labor  not  to  exceed 
one-half.  Said  action  wa^  also  in  disregard  of  the  plain  terms  of  the 
law,  which  provides  pensions  for  those  suffering  from  a  mental  or  physi- 
cal disability  of  a  ]>ermanent  character  which  incapacitates  them  from 
the  performance  of  manual  labor  in  such  a  degree  as  to  render  them 
unable  to  earn  a  support,  at  not  exceeding  $12  dollars  per  month  or 
less  than  $6,  proportioned  to  the  degree  of  inability  to  earn  a  support, 
upon  making  due  proof  of  the  fact. 

It  is  plain,  therefore,  that  the  action  of  December  10, 1890,  was  not 
justified  by  the  law  or  the  facts  as  disclosed  by  the  evidence  in  the  case. 

In  reference  to  the  action  reducing  his  rate,  the  medical  referee,  on 
March  20, 1895,  reported  as  follows: 

September  19,  1893,  after  a  test  inedical  examiDation,  preliminary  action  looking 
to  reduction  of  rating  to  $6  per  month  was  taken  by  the  board  of  revision  of  this 
Bureau,  in  accordance  with  the  order  of  the  Secretary  of  the  Interior,  dated  Ma;  27, 
1893,  which  followed  upon  the  decision  in  the  case  of  Charles  T.  Bennett.  Febru- 
ary 7, 1894,  the  action  of  reduction  to  $6  per  month  was  completed,  to  date  from 
January  4,  1894. 

The  basis  of  the  reduction  was,  of  necessity,  the  certificate  of  medical  examination 
made  August  16,  1893,  which  showed  conclusively  that  the  soldier  was  not  entitled 
to  the  maximum  rate  under  the  act  in  question,  in  view  of  the  decision  in  the  Ben- 
nett Case,  and  the  claimant  having  failed  to  file  any  evidence,  after  notification,  to 
show  his  title  to  said  rate. 

In  conclusion,  it  may  be  proper  to  add  that  the  present  rating  of  $6  per  month  is, 
under  the  basis  of  rating  determined  by  the  decision  in  the  Bennett  Case,  cominen- 
surato  with  the  degree  of  incapacity  for  earning  a  subsistence  by  manual  hibor, 
described  in  the  certificate  upon  which  the  original  allowance  was  made,  and  in  that 
of  the  tent  examination. 

The  board  who  examined  claimant  August  16, 1893,  report  that  they 
believe  claimant  to  be  one-half  disabled  for  the  performance  of  maiuiai 
labor,  and  their  description  of  claimant's  condition  shows  that  their 
estimate  was  not  too  low. 

At  bis  last  examination,  September  2, 1896,  he  was  rated  but  four- 
eighteenths  for  rheumatism,  four-eighteenths  for  piles,  four -eighteenths 
for  chronic  diarrhea,  and  two-eighteentbs  for  catarrh,  with  no  evidence 
of  any  other  disability. 

I  am  of  the  opinion  that  the  evidence  in  this  case  shows  that  claim- 
ant wa«  improperly  i>ensioned  at  the  rate  of  $12  per  month  under  the 
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act  of  June  27, 1890,  and  that  his  disability  did  not  entitle  him  to  a  rate 
in  excess  of  the  minimnm  rate  nnder  said  act. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  in 
the  case  are  herewith  returned. 


PRACTICK-DEC:L.AUATI0XS— ACT  Jl^XK  «T,  180O. 

Maby  Haffneb  (widow). 

This  widow's  declaration  for  penBion  under  section  3  of  the  act  of  June  27,  1890, 
executed  in  1897^  can  not  be  held  to  be  a  duplicate  of  a  declaration  filed  in  1893 
under  the  same  act  and  rejected,  but  should  bo  treated  as  a  new  original  declara- 
tion. The  mere  statement  by  the  Commissioner  in  a  communication  to  claimant 
that  her  claim  had  been  previously  rejected  is  not  a  rejection  of  the  new  claim 
nor  snch  final  action  as  furnishes  a  basis  for  a  new  appeal. 

Assistant   Secretary  Webster  Davis  to   the  Commissioner  of  Pensions^ 

January  8,  1898. 

Claimant,  as  widow  of  Christian  Haffuer,  late  of  Company  I,  Ninth 
Ohio  Infantry,  on  July  17,  1897,  appealed  from  the  action  of  your 
Bureau  of  May  25, 1897,  holding  that  her  declaration,  executed  March 
30,  1897,  and  filed  April  1,  1897  was  a  duplicate  of  claim  rejected 
January  23,  1894  (No.  677458). 

It  is  contended  that  this  declaration  should  be  considered  as  a  new 
claim. 

Under  the  present  construction  of  section  3  of  the  act  of  June  27, 
1890,  there  would  appear  to  be  no  limitation  upon  the  right  of  the  widow 
to  file  additional  or  new  declarations  for  a  widow's  pension  under  sec- 
tion 3  of  the  act  of  June  27, 1890,  as  often  as  her  previous  declaration 
is  rejected  on  the  ground  that  she  was  not  dependent  under  said  act. 

It  was  held  in  the  case  of  Frances  Kendall  (8  P.  I).,  197)  that  the 
right  of  a  widow  to  a  pension  under  said  act  must  be  determined  by 
her  condition  at  the  time  she  seeks  to  establish  her  right,  and  is  in  no 
way  dependent  upon  or  connected  with  her  previous  condition. 

It  is  true  the  language  of  the  grant  of  pension  to  the  widows  named 
in  the  act  is,  that  if  the  officer  or  soldier  designated  in  the  act  '^had 
died,  or  shall  hereafter  die,  leaving  a  widow  without  other  means  of 
support  than  her  daily  labor."  It  might  be  said  that  where  the  soldier 
died  leaving  a  widow  with  other  means  of  support  than  her  daily  labor, 
bis  widow  would  not  be  within  the  letter  of  the  statute,  and  therefore 
not  pensionable  if  she  subsequently  was  without  other  means  of  support 
than  her  daily  labor;  but  the  statute  has  been  construed  as  if  it  read, 
"has  died,  leaving  a  widow  who  may  at  any  time  thereafter  be  without 
other  means  of  support  than  her  daily  labor,'^  and  it  was  accordingly 
held,  in  the  case  of  Margaret  O'Neill,  widow  (8  P.  D.,  333),  that  where 
the  widow  had  squandered  her  means  of  support  left  her  by  her  hus- 
band that  she  was  entitled  under  said  act  to  receive  x>ensiou  from  the 
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date  of  her  application,  dedocting  the  period  daring  which  she  possessed 
^'means  of  sapjiort"  index>endent  of  her  labor. 

Claimant  filed  her  first  application  under  section  3  of  the  act  of  Jane 
27, 1890,  for  a  widow's  pension  May  29,  1893,  which  was  rejected  by 
your  Bureau  .January  23, 1894,  on  the  ground  that  she  was  not  depend- 
ent within  the  meaning  of  said  act. 

This  action  was  affirmed  on  appeal  March  18, 1896,  and  a  motion  for 
reconsideration  was  denied  June  6, 1890. 

On  March  30, 1897,  she  executed  a  new  declaration  for  widow's  i^en- 
sion  under  said  section  3  of  said  act,  which  was  filed  in  your  Bureau 
April  1, 1897. 

On  May  25,  1897,  you  addressed  to  the  attorney  of  claimant  tbe 
following  communication: 

Yoa  are  informed  that  the  declaration  of  Mary  HafTner,  lately  filed  by  you,  is  a 
duplicate  of  claim  rejected  January  23,  1894,  on  the  ground  that  claimant  was  oot 
dependent  within  the  meaning  of  the  act  of  June  27,  1890. 

Claim  twice  appealed  to  the  honorable  Secretary  of  tbe  Interior,  and  twice  the 
action  of  this  Bureau  in  the  rejection  of  this  claim  affirmed. 

A  widow's  declaration  for  pension  under  section  3  of  the  act  of  June 
27, 1890,  executed  in  1897,  can  not  under  the  present  decisions  be  held 
to  be  a  duplicate  of  a  declaration,  or  claim,  filed  in  1893,  nnder  the 
same  act  and  section,  and  which  had  been  r^ected  on  the  ground  that 
she  was  not  dependent  under  said  act,  but  should  be  treated  as  an  orig- 
inal or  new  declaration.  The  communication  by  the  Commissioner, 
above  quoted,  can  not  be  regarded  as  a  rejection  of  said  last  declara- 
tion, or  such  final  action  by  your  Bureau  as  furnishes  a  basis  for  a  new 
appeal. 

Tliis  appeal  is  accordingly  dismissed,  and  the  papers  in  the  case  are 
herewith  returned. 


FE3C— ATTOUXEYS. 

John  a.  Burgess  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

As  bnt  one  fee  can  be  certified  on  each  issue  to  aliow  pension  in  a  claim,  where  an 
attorney  refuses  to  refund  a  fee  wbich  was  erroneously  paid  him,  action  refusing 
another  fee  to  the  attorney  entitled  to  the  one  so  paid  is  proper. 

Assistant   Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

January  <9, 1898. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  September  30, 1897, 
appealed  in  the  matter  of  fee  on  the  issue  of  September  4, 1890,  in  tbe 
claim  (certificate  Xo.  381969)  for  increase,  under  the  general  law,  of 
John  A.  Burgess,  late  of  Company  C,  Sixteenth  Wisconsin  Infantry. 

Tbe  soldier  was  pensioned  at  $10  per  month  under  the  general  law, 
when,  in  his  behalf,  on  November  13,  1889,  the  appellants  filed  a  claim 
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for  straight  increaae.  The  claim  was  allowed  September  4, 1890,  aud 
the  fee  was  inadvertently  certified  and  paid  to  Beardsley  &  Soule,  of 
Tomah,  Wis.,  who  filed  a  power  of  attorney  July  22, 1889. 

The  Burean,  under  date  of  October  12,  1894,  conceded  appellants' 
title  to  the  fee,  and  on  the  same  date  called  upon  H.  S.  Beardsley,  of 
Tomah,  Wis.,  tbe  surviving  member  of  the  firm,  for  refundment  of  the 
$10  erroneously  paid.  No  answer  being  received  to  this  demand, 
November  13, 1804,  a  second  call  was  made.  On  November  24, 1894,  a 
letter  was  received  from  Mrs.  H.  S.  Beardsley  stating  that  her  husband 
died  March  3, 1893,  and  that  he  left  no  estate. 

The  question  presented  is  discussed  and  decided  in  the  case  of 
William  H.  Moore  (26  Fee  P.  L.  Bk.,  455).  The  conclusion  there  reached 
was  approved  October  9, 1897,  in  the  case  of  Matilda  A.  Thompson  (30 
Fee  P.  L.  Bk.,  70).    In  said  case  the  Department  held  that — 

Ab  but  one  fee  can  be  certified  on  each  issue  to  allow  pension,  where  an  attorney 
refuses  to  refund  a  fee  which  was  erroneously  paid  him,  action  refusing  another  fee 
to  tbe  attorney  entitled  to  the  one  so  paid  is  proper. 

The  facts  in  the  cases  cited  are  similar  to  those  arising  in  the  one 
under  consideration,  and  the  foregoing  rule  is  applicable. 

The  record  shows  that  a  fee  on  the  issue  of  September  4, 1890,  in  this 
claim  has  been  certified.  It  follows  that,  inasmuch  as  one  fee  has  been 
paid,  another  can  not  be  allowed.  It  also  appears  that  the  Bureau  has 
exhausted  its  power  to  obtain  a  refundment  of  the  fee  paid  to  Beards- 
ley &  Soule.  As  the  appellants  were  denied  a  fee  upon  the  grounds 
indicated,  the  action  of  the  Bureau  is  affirmed. 


PENDINCi  Cri^AIM-AC'CRITED  PKN8ION. 

Samuel  Fitzpatbick  (deceased). 

Where  soldier's  application  was  not  filed  with  the  Commissioner  of  Pensions  until 
after  his  death,  he  can  not  be  said  to  have  had  an  application  pending,  and  his 
widow  is  not  authorized  under  any  existing  law  to  prosecute  soldier's  claim  for 
pension. 

Assistant  Secretary   Webster  Davis   to   the  Commissioner  of  Pensions, 

January  8,  1898. 

Claimant,  on  July  2,  1897,  appealed  from  the  action  of  your  Burean 
of  December  19, 1895,  rejecting  her  application  (certificate  No.  364808) 
to  prosecute  her  husband's  pending  claim,  on  the  ground  that  soldier's 
application  was  not  filed  until  after  his  death,  and  that  she  therefore 
had  DO  title. 

Claimant  contends  that  it  is  immaterial  when  soldier's  application  was 
filed;  also  that  the  application  was  presented  to  the  Commissioner  of 
Pensions  nearly  one  year  prior  to  the  time  shown  by  the  stamp,  and 
that  the  Commissioner  neglected  to  stamp  the  application. 

Soldier's  application  appears  to  have  been  executed  January  23, 1879, 
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and  was  filed  in  your  Bureau,  as  indicated  by  the  file  stamp  on  tbe 
application,  June  28, 1880.  Soldier  died  January  18, 1880,  nearly  five 
months  before  tbe  application  was  filed. 

Tbe  law  authorizes  the  widow  to  prosecute  her  husband's  pending 
application.    (Act  of  March  2, 1895.) 

Where  soldier's  application  was  not  filed  with  the  Commissioner  of 
Pensions  until  after  his  death,  he  can  not  be  said  to  have  had  an  appli- 
cation pending,  and  his  widow  is  not  authorized  under  any  existing  law 
to  prosecute  such  soldier's  claim  for  pension. 

The  contention  that  the  application  was  presented  to  your  Bureau 
prior  to  soldier's  death  is  not  supported  by  any  evidence  in  the  case. 
It  is  the  duty  of  your  Bureau  to  file  every  application,  when  duly  exe- 
cuted, the  day  it  is  received  or  presented,  and  the  presumption  is  that 
officers  perform  their  duty. 

As  the  evidence  shows  that  the  soldier's  application  was  filed  after 
his  death,  the  action  of  your  Bureau  of  December  19, 1895,  is  affirmed. 
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Zaohabiah  Winkler. 

The  provisions  of  the  art  of  Cons^ress  of  Janaary  5,  1893,  providing  an  increase  of 
the  rat«^  of  pension  granted  on  account  of  servicos  in  the  Mexican  war  to  sorviv- 
ors  of  said  war,  are  applicable  to  survivors  of  Powell's  Battalion  Missouri 
Mounted  Volunteers,  Mexican  war,  who  are  pensioned  under  the  provisions  of 
the  act  of  March  3, 1891,  for  service  during  the  war  with  Mexico,  and  such  surviv- 
ing luembera  of  said  organization  are  entitled  to  receive  the  increased  rate  of 
pension  provided  ))y  said  act  of  January  5, 1893,  under  the  same  conditions,  limitor 
tiouH,  and  regulations  as  other  Mexican-war  survivors  who  are  pensioned  under 
the  provisions  of  the  act  of  January  29, 1887.  Departmental  decision  of  June  16, 
1800,  on  Hrooknian's  appeal  (7  P.  D.,  260)  overruled,  and  ruling  No.  237  of  the 
Commissioner  of  Pensions  modified. 

Assistant  Secretary   Webster  Davis   to  the   Commissioner  of  Pensions'^ 

January  15,  1898. 

Tbis  appellant,  Zacbariab  Winkler,  late  private  Company  C,  PowelFs 
Battalion  Missouri  Mounted  Volunteers,  is  a  pensioner  under  the  pro- 
visions of  tlie  act  of  March  3, 1891  (certillcate  Ko.  10681),  as  a  survivor  of 
said  organization,  at  the  rate  of  $8  per  month,  ^'  for  service  during  the 
war  with  Mexico,''  and  on  August  24, 189G,  he  filed  in  your  Bureau  an 
application  for  the  increase  of  pension  provided  by  the  act  of  January 
5,1893,  for  Mexican-war  survivors,  which  was  rejected  on  September  2, 
1896,  njyon  the  ground — 

that  claimant  is  not  provided  for  by  the  act  of  January  5,  1893,  his  present  pension 
having  been  granted  under  the  special  act  of  March  3,  1891,  instead  of  the  act  of 
January  29,  1887. 

From  said  action  appeal  was  taken  on  December  6,  1896. 


DECISIONS    RELATING   TO   PENSIONS.  173 

The  act  providing  what  has  usually  been  denominated  a  service  pen- 
sion of  $8  per  month,  for  survivors  of  the  Mexican  war,  was  passed  by 
Congress  on  January  29, 1887.  On  January  5, 1893,  an  act  was  passed 
providing  for  an  increase  of  this  pension  from  $8  to  $12  per  month  upon 
certain  conditions,  therein  designated.    This  latter  act  is  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United  States  of  America 
in  Coiufress  assembled,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized to  increase  the  pension  of  every  pensioner  who  is  now  on  the  rolls  at  eight  dollars 
per  month  on  account  of  services  in  the  Mexican  war,  and  who  is  wholly  disabled  for 
manual  labor  nnd  is  in  such  destitute  circumstances  that  eight  dollars  per  month 
are  sufficient  to  provide  him  the  necessaries  of  life,  to  twelve  dollars  per  month. 

On  March  3,  1891,  an  act  was  passed  entitled  <<An  act  granting 
pension  to  PowelPs  Battalion  Missouri  Mounted  Volunteers,"  and  is  as 
follows : 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized and  directed  to  place  on  the  pension  roll  the  names  of  all  of  the  honorably 
discharged  surviving  officers  and  enlisted  men  of  Powell's  Batt<ilion  of  Missouri 
Mounted  Volunteers,  rained  under  the  act  of  Congress  of  May  thirteenth,  eighteen 
hundred  and  forty-six,  for  service  during  the  war  with  Mexico;  and  the  names  of 
the  surviving  widows  of  such  officers  and  enlisted  men,  subject  to  the  limitations 
and  regulations  of  the  pension  laws  of  the  United  States  for  pensioning  the  survivors 
of  the  war  with  Mexico. 

The  question  presented  for  consideration  and  decision  by  this  appeal 
is  whether  or  not  the  provisions  and  benefits  of  the  act  of  January  5, 
1H93,  are  restricted  and  confined  exclusively  to  those  Mexicjin-war  sur- 
vivors who  are  pensioned  under  the  provisions  of  the  act  of  January 
29, 1887,  or  are  the  surviving  members  of  Powell's  Battalion,  pensioned 
"for  service  during  the  war  with  Mexico,"  under  the  act  of  March  3, 
1891,  also  included  thereiu. 

In  defining  the  scope  and  intendment  of  statutory  legislation,  and 
in  the  endeavor  to  definitely  ascertain  who  or  what  is  embraced  within 
its  provisions,  it  is  often  necessary  to  take  into  consideration  the  events 
and  reasons  which  influenced  the  legislature,  and  the  surrounding  cir- 
eamstances  which  brought  the  statute  into  existence. 

It  has  been  contended,  and  it  is  so  held  by  this  Department  (7  P.  D., 
260),  that  the  words  '*  on  account  of  services  in  the  Mexican  war,"  used 
in  the  act  of  January  5, 1893,  are  to  be  construed  and  interpreted 
strictly  and  literally,  and  that  said  act  refers  only  to  such  persons  as 
are  or  may  be  pensioned  under  the  provisions  of  the  act  of  January  29, 
1887,  as  Mexican-war  survivors,  and,  inferentially,  that  it  does  not 
include  or  apply  to  members  of  Powell's  Battalion,  who  are  pensioned 
under  the  provisions  of  the  act  of  March  3, 1891. 

Shortly  after  the  passage  of  the  act  of  January  29, 1887,  a  member  of 
Powell's  Battalion  filed  in  your  Bureau  a  claim  for  the  pension  provided 
by  said  act.  His  claim  was  rejected  by  your  Bureau,  and,  on  appeal  to 
this  Department,  its  rejection  was  affirmed  December  28,  1887  (Brock- 
man's  appeal,  1  P.  D.,  453),  upon  the  ground  that  said  organization 


174  DECISIONS    RELATING    TO   PENSIONS. 

^<  did  not  serve  in  Mexico,  nor  on  either  the  coasts  or  frontier  thereof 
or  en  route  thereto,"  neither  had  the  claimant  been  ^'personally  named 
in  any  resolntion  of  Congress  for  any  specific  service  in  said  war.'^  It 
was  held  by  the  Department  at  that  time  that  only  those  whose  Mex- 
ican service  strictly  and  literally  fulfilled  the  conditions  of  the  statute 
were  embraced  by  its  provisions. 

A  miKtake  having  been  made  in  a  report  by  the  War  Department  of 
the  facts  shown  by  the  official  military  records  relative  to  the  organiza- 
tion of  said  battalion,  the  case  again  came  before  the  Department 
on  motion  for  reconsideration,  but  the  former  holding  and  rejection  was 
sustained  October  27, 1888  (2  P.  D.,  239),  upon  the  ground  that— 

Tlie  act  of  January  29, 1K87,  providing  service  pension  for  anrvivors  of  the  Mexican 
war,  requires  that  claimant  shall  have  either  actually  served  in  said  war,  or  iM^en 
en  route  to  Mexico  and  to  the  seat  of  war,  or  ordered  away  from  their  place  of  ren- 
dezvous and  organization  for  that  purpose. 

This  adverse  holding  by  your  Bureau  and  the  Department  occasioned 
application  by  the  survivors  of  said  battalion  to  Congress  for  relief  and 
for  legislation  giving  them  a  pensionable  status  as  Mexican-war  snr- 
vivors.  As  a  result  of  this  movement  in  their  behalf,  in  the  Fiftieth 
Congress,  Senator  Davis,  from  the  Committee  on  Pensions,  presented 
to  the  Senate  a  bill  granting  pensions  to  Powell's  Battalion  Missoari 
Mounted  Volunteers.  In  presenting  the  bill  he  submitted  a  report^ 
narrating  the  service  of  the  said  battalion,  and  closing  as  follows: 

The  Pension  Office  declines  to  place  any  of  the  members  of  said  battalion  on  the 
penRion  roll,  on  the  technical  groundH  that  '*  they  were  not  in  Mexico,  on  the  frontier 
thereof,  or  en  route  thereto/'  Your  committee  think  that  there  is  no  Just  ground  for 
any  discrimination  against  the  few  survivors  of  this  battalion,  and  therefore,  to  avoid 
applications  to  Congress  for  special  relief,  recommend  the  passage  of  the  accompany- 
ing bill. 

The  bill  passed  the  Senate  on  September  25, 1888,  was  finally  reported 
by  the  Committee  on  Pensions  to  the  House  on  February  13, 1889,  but 
no  further  action  had  thereon  at  that  session.  On  July  28, 1890,  the 
bill  was  again  before  the  Senate  of  the  Fifty-first  Congress,  and  a  some- 
what detailed  report  accompanied  it.  The  action  of  the  Pension  Bureau 
and  the  decisions  of  the  Department  affirming  the  same  were  quoted 
at  length,  together  with  certain  data  regarding  said  battalion,  as  well 
as  some  correspondence  between  Senator  Cockrell  and  the  War  Depart- 
ment.   The  report  closes  as  follows: 

It  is  therefore  msinifest  that  thio  battalion  was  organized  under  the  same  law  and 
in  the  same  manner  and  for  the  same  purposes  as  all  the  other  volunteer  soldiers  in 
the  Mexican  war,  and  the  fact  that  the  QoYernment  placed  them  in  a  service  some- 
what different  from  the  service  of  the  other  volunteers  should  not  militate  against 
their  rights.  They  were  mustered  into  the  service  during  the  war  with  Mexico,  and 
were  bound  to  obey  the  orders  of  the  Government,  and  they  obeyed  them,  and  at  the 
close  of  the  war  were  regularly  mustered  out  of  the  service,  just  as  the  other  volun- 
teers were,  and  they  are  clearly  entitled  to  the  same  rights  and  privileges,  and  should 
be  placed  upon  an  equality  with  all  other  volunteer  soldiers  of  the  Mexican  war 
under  the  general  law  granting  pensions  to  them. 
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Your  committee  therefore  report  the  bill  back  to  the  Senate  and  recommend  that 
the  words  ^'nineteenth"  and  'Tor  services  in  the  Army  of  the  United  States  in  the 
establishment  of  military  posts,  and  for  services  on  the  frontier  dnring  the  war  with 
Mexico''  be  stricken  out,  and  in  lieu  thereof  the  word  ''thirteenth''  be  inserted  in 
lien  of  "nineteenth,"  and  in  lien  of  the  words  "for  services  in  the  Army  of  the 
United  States  in  the  establishment  of  military  posts,  and  for  services  on  the  frontier 
daring  the  war  with  Mexico,"  there  be  substituted  the  words  "for  service  during 
the  war  with  Mexico,"  and  as  so  amended  recommend  the  passage  of  the  bill. 

The  bill  passed  the  Senate.  On  September  8, 1890,  the  same  report 
and  bill  were  before  the  House  and  ordered  to  be  printed.  On  February 
24, 1891,  the  bill  was  again  before  the  House  and  the  following  discus- 
sion took  place. 

POWBLL'S  battalion  MISSOURI   VOLUNTEERS. 

Mr.  Norton.  I  ask  nnanimous  consent  that  the  Committee  of  the  Whole  House  be 
diMibarged  from  the  further  consideration  of  the  bill  which  I  send  to  the  desk;  and 
that  it  be  now  put  upon  its  passage. 

The  bill  was  read  as  follows : 

A  bill  (S.  1828)  granting  pensions  to  Poweirs  Battalion  of  Missonri  Monnted  Volnnteon. 

Be  it  enacted f  etc.,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  onthor- 
zed  and  directed  to  place  on  the 'pension  roll  the  names  of  all  of  the  honorably  dis- 
charged surviving  officers  and  enlisted  men  of  PowelFs  Battalion  of  Missouri 
Mounted  Volunteers,  raised  under  the  act  of  Congress  of  May  thirteenth,  eighteen 
hundred  and  forty-six,  for  service  dnring  the  war  with  Mexico,  and  the  names  of 
the  surviving  widows  of  such  officers  and  enlisted  men,  subject  to  tlie  limitations 
and  regnlatiouH  of  the  pension  laws  of  the  United  States  for  pensioning  the  survivors 
of  the  war  with  Mexico. 

The  Speaker.  Is  there  objection  to  the  present  consideration  of  this  billf 

Mr.  Burrows.  I  think  we  should  have  some  explanation  of  this  measure.  The 
proposition  appears  to  be  to  pnt  a  whole  battalion  on  the  pension  roll. 

Mr.  Norton.  When  the  act  of  1887,  granting  a  pension  to  survivors  of  the  Mexican 
war,  was  passed  there  was  no  question  in  the  mind  of  the  committee  who  presented 
the  bill  that  it  embraced  this  battalion.  Afterwards,  when  the  application  of  a 
member  of  that  battalion  was  made  to  the  Pension  Bureau,  the  matter  was  referred 
to  the  War  Department,  which  reported  that  this  battalion  had  not  been  organized 
nnder  the  act  of  May  13,  1846,  authorizing  the  organization  of  volunteers  for  the 
Mexican  war,  but  under  an  act  providing  for  the  raising  of  troops  to  be  assigned  to 
dnty  on  the  Oregon  frontier. 

On  account  of  this  report  from  the  War  Department  the  application  for  pension 
was  rejected.  It  was  afterwards  discovered  that  a  mistake  had  been  made ;  that 
this  battalion  had  been  organized  under  the  act  of  May  13,  1846,  providing  for  the 
enrollment  of  volunteers  for  the  Mexican  war.  These  men  were  organized  nnder 
the  same  law  as  all  the  others  who  have  received  pensions  on  account  of  the  Mexican 
var;  they  were  in  all  respects  the  same  soldiery  as  served  in  the  Mexican  war,  and 
they  performed  similar  service.  Originally  there  were  only  four  hundred  of  them. 
A.  great  many  of  them  have  died,  and  a  great  many  have  been  pensioned  by  private 
acts,  so  that  now  comparatively  few  are  left. 

Mr.  Heard.  After  being  enrolled  for  service  in  Mexico  they  were  detailed  to  do 
service  elsewhere? 

&Ir.  Norton.  Yes,  sir;  after  being  enrolled  for  service  in  Mexico  they  were  detailed 
^y  the  proxier  authorities  to  do  service  on  the  Oregon  frontier,  and  they  kept  that 
line  open. 
Mr.  Baker.  How  long  were  they  in  the  service? 
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Mr.  Norton.  Daring  the  entire  Mexican  war.    They  perfomieil  the  i 
as  that  performed  by  other  Holdiers  of  the  Mexican  war. 

Mr.  Caiynox.  They  did  go  to  the  Oregon  frontier  f 

Mr.  Norton.  Yes,  sir. 

Mr.  Cannon.  And  were  there  a  year,  or  something  like  thatf 

Mr.  Norton.  Dnriug  the  entire  war. 

I  will  add  that  this  bill  passed  the  Senate  in  1888,  bat  was  not  acted  on  in  the 
Honse,  although  favorably  reported  at  the  time  by  the  Committee  on  PensiooN.  Id 
this  Congress  it  has  again  passed  the  Senate,  and  it  has  been  unanimoasly  reported 
by  the  Committee  on  Pensions  of  this  House. 

Mr.  Docker Y.  I  hope  there  will  be  no  objection  to  the  bill. 

The  Speaker.  Is  there  objection  f 

Mr.  Joseph  D.  Taylor.  I  demand  the  regnlar  order.    (Cries  of  '<Oh,  no.") 

Mr.  Taylor  withdrew  his  demand  and  the  bill  was  read  the  third  time 
and  passed.    It  became  a  law  on  March  3^  1891. 

Two  things  are  to  be  observed  in  a  review  of  these  legislative  pro- 
ceedings by  which  this  bill  became  a  law.  In  the  first  place,  the  clear 
intent  and  purpose  of  the  lawmakers  is  evident,  as  expressed  in  the 
reports  of  the  committees,  and  the  language  used  by  Mr.  Norton  in  the 
discussion  on  the  bill  in  the  House,  to  wit: 

They  are  clearly  entitled  to  the  same  rights  andprivileges  and  should  be  placed 
npon  an  equality  with  all  other  volunteer  soldiers  of  the  Mexican  war,  under  the 
general  law  granting  pensions  to  them. 

And 

When  the  act  of  1887,  granting  a  pension  to  survivors  of  the  Mexican  war,  was 
passed,  there  was  no  question  in  the  mind  of  the  committee  who  presented  this  bill 
that  it  embraced  this  battalion. 

Legislative  action  taken  in  pursuance  of  language  such  as  this  could 
mean  but  one  thing — that  it  was  the  intent  and  purpose  of  Congress 
that  members  of  Powell's  Battalion  should  be  considered  and  held  by 
those  intrusted  with  the  administration  and  execution  of  the  pension 
laws  as  entitled  to  the  same  rights  and  privileges,  and  be  placed  on 
the  same  footing,  so  far  as  the  act  of  January  29, 1887,  was  concerned, 
as  all  other  volunteer  soldiers  of  the  Mexican  war;  and  this  is  further 
emphasized  and  rendered  conclusive  by  the  Congressional  action  strik- 
ing out  of  the  bill,  as  originally  introduced  and  reiK>rted,  the  words 
"for  services  in  the  Army  of  the  United  States  in  the  establishment  of 
military  posts,  and  for  services  on  the  frontier  during  the  war  with 
Mexico,"  and  in  substituting  therefor  the  words  "  for  services  during 
the  war  with  Mexico,"  thus  recognizing  by  legislative  enactment  the 
military  service  rendered  by  said  battalion  as  "  service  in  the  Mexican 
war." 

In  the  second  place,  the  omission  of  a  specified  rate  of  pension  in 
said  act  of  March  3, 1891,  is  extremely  suggestive  and  highly  imiwr- 
tant  in  this  connection.  This  appellant  is  at  present  in  receipt  of  » 
I)ension  at  the  rate  of  $8  per  month,  granted  him  under  the  provisions 
of  said  «act.  But  why  was  this  particular  rating  granted  him;  from 
whence  was  it  obtained,  and  where  was  the  authority  for  granting  it 
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derived  f  From  the  act  of  January  29, 1887,  alone,  and  solely  because 
tbat  was  the  rating  therein  prescribed  and  allowed  for  the  "  survivors 
of  the  war  with  Mexico." 

If  the  act  of  January  5, 1803,  instead  of  increasing,  had  reduced,  the 
rate  of  the  Mexican  war  service  pension  to  $0  per  month,  could  mem- 
bers of  Powell's  Battalion,  claiming  a  pensionable  status  by  reason  of 
the  provisions  of  the  act  of  March  3, 1891,  successfully  maintain  the 
position  that  such  reduction  of  rate  would  not  affect  their  pensionable 
rights  or  apply  to  themf  Such  a  contention  would  be  absolutely 
untenable,  and  would  scarcely  meet  with  serious  consideration.  If  the 
rate  of  pension  were  thus  reduced,  the  members  of  Powell's  Battalion 
would  be  affected  thereby,  as  survivors  of  the  war  with  Mexico,  for 
such  is  unquestionably  their  pensionable  status  by  fair  and  necessary 
implication. 

If  a  reduction  of  the  rates  of  pension  for  survivors*  of  the  Mexican 
war  by  said  act  would  have  the  effect  of  diminishing  the  amount  of 
pension  received  by  the  members  of  said  battalion  under  the  act  of 
March  3,  1891,  then,  e  converse,  an  increase  of  such  pension  by  said 
act  must  necessarily  result  in  an  augmentation  of  the  amount  of 
pension  of  such  persons. 

It  is  very  clear  to  my  mind,  in  view  of  the  foregoing  facts,  that  it 
was  the  manifest  intent  and  purpose  of  Congress  in  passing  the  act  of 
March  3, 1891,  to  place  the  members  of  Powell's  Battalion  upon  the 
pension  roll  as  survivors  of  the  Mexican  war,  just  the  same  in  all  re- 
spects as  if  they  had  been  specifically  included  and  named  in  the  act  of 
January  29,  1887.  It  necessarily  follows  that  any  subsequent  and 
further  le^slation  affecting  those  embraced  by  said  latter  act  would 
likewise,  and  in  the  same  manner,  affect  the  surviving  members  of 
Powell's  Battalion. 

It  has  heretofore  been  asserted  and  contended  that  the  act  of  March 
3, 1891,  was  in  the  nature  of  a  special  or  private  act,  and  in  one  sense 
this  is  undoubtedly  true.  It  is  a  private  act  in  distinction  from  an  act 
of  a  genera]  public  character,  and  it  is  special  in  so  far  as  its  provisions 
relate  to  a  certain  limited  class  of  individuals;  but  it  can  be  considered 
and  construed  as  private  and  special  only  in  so  far  as  its  provisions 
defined  the  pensionable  status  of  members  of  Powell's  Battalion,  and, 
that  being  done,  it  leaves  their  pensionable  rights  and  benefits  to  be 
governed  and  controlled  by  the  general  ^'  limitations  and  regulations 
of  the  pension  laws  of  the  United  States  for  pensioning  the  survivors  of 
the  war  with  Mexico." 

If,  however,  it  should  be  admitted,  for  the  sake  of  the  argument,  that 
the  act  of  March  3, 1891,  was  purely  and  strictly  a  special  act  in  every 
sense  of  the  term,  how  would  the  pensionable  rights  of  Powell's  Bat- 
talion thereunder  be  affected  by  such  a  construction!  Section  4720, 
Revised  Statutes,  provides  as  follows: 

^cn  the  rate,  commeDcement,  and  duration  of  a  pension  anowed  by  special  act 
are  fixed  by  such  act,  they  shall  not  be  subject  to  be  varied  by  the  provisions  and 
P.  D.— VOL.  9 12 
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limitations  of  the  general  pension  law ;  bnt  when  not  thus  fixed  the  rate  and  con- 
tinuance of  the  pension  shall  be  subject  to  variations  in  accordance  with  the  general 
laws,  and  its  commencement  shall  date  from  the  passage  of  the  special  act,  etc. 

The  act  of  March  3, 1891,  did  not  fix  either  the  rate,  commeDcement 
or  duration  of  the  i)en8ion  provided  for  therein.  Is  it  not,  then,  true 
beyond  all  controversy  that  the  rate  and  continaance  of  the  pension 
of  beneficiaries  under  said  act  "  shall  be  subject  to  variation  in  accord- 
ance with  the  general  laws?"  In  fact,  section  4720,  Revised  Statutes, 
has  already  been  invoked  by  this  Department,  and  properly  so,  %o  fii 
and  control  the  date  of  commencement  of  the  pensions  granted  to  mem- 
bers of  Powell's  Battalion  under  the  provisions  of  the  act  of  March  3, 
1891.  (Lee's  Appeal,  6  P.  D.,  149.)  Would  it  not  be  the  height  of  incon- 
sistency to  invoke  and  apply  this  section  for  the  purpose  of  fixing  and 
determining  the  dat«  of  commencement  of  such  pensions  and  refnse  to 
apply  it  for  the  purpose  of  controlling  the  rate  of  such  pensions f  1  am 
unable  to  reach  any  other  conclusion. 

It  is  therefore  held  that  the  surviving  members  of  Powell's  Battalion 
Missouri  Mounted  Volunteers  who  are  now  pensioned  under  the  provi- 
sions of  the  act  of  March  3, 1891,  are  entitled  to  the  benefits  of  the  act 
of  January  6,  1893,  upon  proof  that  their  condition  and  circumstances 
are  such  as  are  required  to  give  title  to  the  increase  of  pension  pro- 
vided by  said  latter  act;  and  the  decision  of  this  Department  of  Jone 
10, 1894,  on  the  appeal  of  George  H.  Brookman  (7  P.  D.,  1*60),  holding 
the  contrary  view,  and  under  which  this  claim  was  rejected,  is  hereby 
overruled,  reversed,  and  set  aside,  and  you  are  requested  to  so  modify 
ruling  iNo.  237  of  the  Commissioner  of  Pensions  that  it  may  couform 
to  the  views  herein  expressed. 

The  rejection  of  this  claim  upon  the  ground  stated  is  also  reversed 
and  set  aside,  and  you  are  requested  to  reopen  and  readjudicate  the 
same  in  accordance  herewith  and  upon  its  merits. 


service-indian  waks,  act  july  s7,  1808. 
Susan  0.  Peniston  (widow). 

As  tho  report  from  the  War  Department  shows  that  the  military  organization  in 
which  this  soldier  sei'vecl  from  August  26, 1832,  to  September  30, 1832,  cooiwrated 
with  the  main  body  of  troops  in  the  suppression  of  tho  Indian  hostilities  during 
the  Black  Hawk  war,  his  service  is  held  to  be  sufficient  to  comply  with  tho 
requirements  of  the  act  of  July  27, 1892. 

Assistant  Secretary  Webster  Davis  tx>  the  Commissioner  of  Pensions^  »/«»■ 

uary  15,  1898. 

This  claim  for  widow's  pension  was  filed  January  5, 1893,  wherein  it 
was  alleged  that  Theodore  Peniston,  claimant's  husband,  enlisted  about 
the  1st  of  April,  1832,  in  Captain  Pollard's  company,  Missouri  Yoluu 
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teers,  in  the  Indian  war  of  1832,  and  that  he  was  honorably  discharged 
June  1,  1832,  and  that  lie  died  in  Daviess  County,  State  of  Missouri, 
XoveniberO,  1892. 
The  claim  was  rejected  February  24,  1894, 

on  the  ground  that  there  is  no  provision  under  the  act  of  July  27,  1892,  for  service 
as  shown ;  that  his  company  was  called  out  for  tlie  purpose  of  protecting  the  frontier 
of  Missouri  against  the  Indians;  service  not  rendered  iti  Black  Hawk  war.  The 
detachment  operated  on  the  frontier  of  Missouri,  hence  not  at  seat  of  Black  Hawk  war. 

The  appeal,  filed  October  29,  1897,  relates  to  the  ground  of  rejection, 
with  the  contention  that  it  is  a  matter  of  family  history  that  Theodore 
Peniston  was  a  soldier  in  Captain  Pollard's  company  in  the  Black  Hawk 
war,  and  was  discharged  at  the  close  of  the  war;  that  he  was  granted 
a  land  warrant  on  account  of  such  service,  and  that  his  brother  and 
others  who  enlisted  in  the  same  company  and  performed  the  same 
service  had  been  pensioned. 

It  is  observed  from  the  records  that  Kobert  P.  Peniston,  a  brother  of 
this  soldier,  also  enlisted  in  Captain  Pollard's  company  about  the  same 
time;  that  he  performed  the  same  service,  and  was  also  discharged 
September  30,  1832.  He  was  granted  a  lan<l  warrant,  and  was  pen- 
sioned under  the  provisions  of  the  act  of  July  27,  1892,  as  a  survivor 
of  the  Black  Hawk  war. 

Jt  is  also  observed  that  iu  the  communication  of  the  Commissioner 
of  Pensions  to  this  claimant  under  date  of  January  29,  189C,  she  was 
informed  that  pensions  allowed  to  survivors  of  Captain  I'ollard's  com- 
l»any  were  granted  under  a  misapprehension  as  to  the  nature  of  the 
service  rendered;  that  said  company  was  not  engaged  in  the  Black 
Hawk  war,  but  that  it  was  called  into  service  by  order  of  the  governor 
of  the  State  of  Missouri  tor  the  protection  of  that  State. 

The  records  of  the  War  Department  show  that  Theodore  Peniston 
enlisted  August  20,  1832,  in  Pollard's  company.  Fourth  regiment  Mis- 
souri Mounted  Volunteers,  war  of  1832,  and  was  discharged  September 
■>0, 1832.  It  is  shown  by  a  report  from  the  Second  Auditor  Treasury 
Department  that  he  was  paid  *'  from  August  2(5  to  September  30, 1832, 
cue  mouth  and  six  days;  no  travel  pay." 

It  is  also  stated  in  this  rei)ort  that  *^  the  company  was  called  out  for 
the  protection  of  the  frontier  of  Missouri  against  the  Indians." 

Doubtless  rejection  of  this  claim  was  based  principally  upon  this 
leport  from  the  office  of  the  Second  Auditor  of  tlie  Treasury,  and  yet 
this  official  record,  showing  merely  that  'Hhe  company  was  called  out 
for  the  protection  of  the  frontier  of  Missouri  against  the  Indians,"  is 
not  sufficiently  definite  as  to  whether  the  command  to  which  this 
soldier  belonged  actually  cooperated  with  or  formed  any  part  of  the 
niilitary  o])erations  during  the  Black  Hawk  war  iu  1832  for  the  sup- 
pression of  the  Indian  hostilities. 

It  was  therefore  deemed  proper  to  address  the  Secretary  of  War  on 
November  3, 1897,  as  to  the  character  of  the  service  performed  by  the 
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command  in  wbicli  this-  soldier  was  a  member  duriog  the  period  of  the 
Black  Hawk  war,  as  follows : 

First.  Whether,  in  view  of  the  best  inforuiation  available,  the  organization  to  wbicb 
this  soldier  belonged  was  called  into  service  at  that  time  for  the  specific  purpose  of 
protecting  the  people  of  said  territory  from  the  hostile  Indians. 

Second.  Whether  the  service  of  said  organization  had  direct  connection  with  and 
formed  part  of  the  military  operations  immediately  preceding  and  leading  up  to  said 
war. 

Third.  Whether  it  can  reasonably  be  assnmed  that  this  soldier,  Theodore  Peniaton. 
rendered  thirty  days'  military  service  in  connection  with  the  Black  Hawk  war. 

In  response  the  report  of  Colonel  Ainsworth,  Chief  Record  and  Pen- 
sion Office  of  the  War  Department,  to  the  Secretary  of  War  was  for- 
warded to  this  Department  nnder  date  of  November  18, 1897,  as  follows: 

Record  ani>  I'kxsion  Office, 

War  Department, 
Washington  City^  Soremher  18^  ls:c. 
The  honorable  the  Secretary  of  War. 

Sir  :  In  n'turninjj  herewith  the  lett<»r  of  the  Acting];  Secretary  of  the  Interior,  dated 
November  3,  1897,  relative  to  the  ]»en8iou  claim  of  the  widow  of  Theodore  Penistou 
on  account  of  service  rendered  by  him  in  the  Black  Hawk  war,  I  have  the  honor  to 
advise  you  as  follows: 

From  data  obtained  from  the  official  records  and  other  reliable  historical  »onrc», 
it  appears  that  in  April,  1832,  there  was  an  outbreak  of  Indian  hostilities  on  the 
northwestern  and  western  frontiers  of  Illinois,  afterwards  known  as  the  BIa«kHavk 
war,  and  that  these  hostilities  continued  until  some  time  in  September  of  1832. 

The  forees  actually  in  confliet  with  the  main  band  of  Indians  under  Black  Ha^k 
at  the  seat  of  war  were  composed  of  a  detachment  of  regular  troops  and  a  body  of 
Illinois  militia,  railed  out  by  the  governor  of  Illinois,  which  were  accepted  into  the 
United  States  service  and  were  under  the  immediate  command  of  Brig.  Gen.  Henry 
Atkinson,  United  States  Army. 

In  addition  to  the  forces  under  General  Atkinson  a  portion  of  the  Miasonri  militia, 
called  out  by  the  governor  of  Missouri  (Miller),  served  during  a  part  of  the  Black 
Hawk  war,  concerning  which  militia  force  the  governor,  in  a  letter  to  the  Secretarj 
of  War,  dated  Juno  28,  1&>2,  stat<>d  as  follows: 

''I  deem  it  proper  to  make  you  acquainted  with  the  measures  adopted  by  me  for 
the  protection  of  the  northern  frontier  of  this  State,  on  being  apprised  of  the  move- 
ments and  hostile  intentions  of  the  Black  Hawk  and  his  party  in  the  State  of  Illinois. 

''Soon  after  the  defeat  of  the  Illinois  militia  small  parties  of  hostile  Indians,  psft>- 
ing  to  and  from  the  main  body  under  Black  Hawk  on  Rock  Kiver,  showed  themselves 
on  the  nortliern  frontier  of  this  State,  and  in  one  or  more  instances  drove  off  some 
cattle  and  perhaps  some  stock  to  aid,  as  was  supposed,  in  subsisting  the  Black 
Hawk  and  his  party.  In  consequence  of  these  depredations  and  the  hostile  indica- 
tions manifested  by  the  Indians,  the  people  residing  on  that  frontier  became  alanut^d 
and  fled  from  their  homes  to  more  interior  parts  of  the  State.  On  being  apprised 
of  these  hostile  movements  on  the  part  of  the  Indians,  I  ordered  to  that  frontier, 
with  the  least  possible  delay,  four  companies  of  mounted  men.  Two  of  these  com- 
panies, under  the  command  of  a  major,  were  instructed  to  range  from  the  Des  Moines 
to  the  main  Chariton,  so  as  to  include  within  their  line  of  march  all  the  frontierset- 
tlers  between  these  two  points.  The  two  other  companies,  under  command  of  an 
officer  of  the  same  grade,  were  ordered  to  range  from  the  main  Chariton  to  the  west- 
ern branch  of  (trand  Kiver.  Since  the  adoption  of  these  measures  the  greater  por- 
tion of  our  citi/.eus  who  had  abandoned  their  farms  have,  I  am  informed,  retunie<lto 
them. 
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''Under  snchcircnmstances  I  flatter  myself  that  the  troops  thus  raised  and  ordered 
into  service  will  be  considered  by  the  General  Government  as  being  employed  to 
repel  invasion,  and  that  they  will  be  paid  by  the  United  States  accordingly/' 

At  that  time,  it  must  be  remembered,  the  territory  north  of  Missouri  and  west  of 
Illinois  was  all  practically  Indian  territory,  unoccupied,  or  very  sparsely  occupied, 
by  whit«  settlers,  the  border  line  of  white  settlements  being  probably  somewhere 
abont  the  northern  boundary  line  of  Missouri.  In  addition  to  protecting  the  set- 
tlers, therefore,  uny  force  operating  along  the  northern  frontier  of  Missouri  must 
have  rendered  material  service  to  the  main  body  of  troops  actually  engaged  with 
Black  Hawk's  band,  and  must  have  aided  in  the  suppression  of  the  hostilities  by 
preventing  the  band  on  its  retreat  from  penetrating  southward  and  attacking  the 
white  settlers  in  that  direction,  as  well  as  by  preventing  them  from  obtaining 
supplies  by  depredations  on  tliose  settlers. 

While  it  is  not  specifically  shown  that  Capt.  William  C.  Pollard's  company  of 
Missouri  militia  was  one  of  the  four  companies  referred  to  by  the  governor  of  Mis- 
sonri  in  his  letter  of  June  9.S,  1832,  it  is  shown  by  the  records  that  of  the  force  called 
oat  by  the  governor  four  companies,  of  which  Captain  Pollard's  company  was  one, 
were  paid  for  their  services  by  the  United  States,  (1)  it  having  been  decided,  on  the 
opinion  of  the  Attorney -General  (Taney),  dated  October  26,  1832,  that  militia-called 
out  nnder  such  circumstances  which  in  the  opinion  of  the  President  were  sufficient 
to  justify  such  call  were  entitled  to  be  paid,  (2)  the  President  having  recognized, 
such  militia  as  having  been  in  the  United  ^States  service,  and  (3)  the  governor  of 
Missouri  having  certiHed  that  the  four  companies  had  actually  performed  the  service 
stated  in  their  respective  muster  rolls. 

Theodore  Peniston,  the  soldier  whose  case  is  nnder  consideration,  is  shown  by  the 
pay  roll  of  Captain  Pollard's  company  to  have  been  a  private  in  that  company,  and 
to  have  been  paid  as  such  by  the  United  States  for  thirty-six  days'  service. 

It  is  therefore  concluded — 

(1)  That  the  organization  to  which  this  soldier,  Theodore  Peniston,  belonged  was 
called  into  service  fbr  the  purpose  of  protecting  the  settlers  along  the  northern  fron- 
tier of  the  State  of  Missouri  from  hostile  Indians ; 

(2)  That  the  services  of  said  organization,  by  cutting  off  the  supplies  of  Black 
Hawk's  band  and  preventing  its  retreat  southward,  thus  cooperating  with  the  main 
body  of  troops  in  the  suppression  of  the  Indian  hostilities,  had  direct  connection 
with  and  formed  a  part  of  the  necessary  military  operations  during  a  part  of  the 
Black  Hawk  war;  and 

(3)  That  this  soldier,  Theodore  Peniston,  rendered  thirty-six  days'  military  service 
iu  conneotion  with  said  war. 

Very  respectfully,  F.  C.  Ains worth, 

Colonel f  U,  S.  Army,  Chief  Record  and  Pension  Office. 

War  Department,  Office  of  the  Secretary, 

Xovember  18, 1897, 
Respectfully  returned  to  the  honorable  the  Secretary  of  the  Interior,  inviting 
attention  to  the  inclosed  report  of  the  Chief  of  the  Record  and  Pension  Oflice,  whose 
views  are  concurred  in. 

R.  A.  Alger,  Secretary  of  War. 

This  report  is  quite  conclusive  upon  the  question  at  issue. 

It  may,  therefore,  be  safely  assuuied  that  the  conimaud  to  which  this 
soldier  belonged  had  direct  connection  with  the  military  operations  for 
the  suppression  of  Indian  hostilities  during  the  Black  Hawk  war;  that 
Theodore  Peniston  having  enlisted  in  said  service  August  2G,  1832,  and 
having  been  discharged  {September  30,  18.32,  his  service  was  sufficient 
to  comply  with  the  requirements  of  the  act  of  July  27, 1892. 


182  DECISIONS   RELATING   TO    PENSIONS. 

The  grounds  of  rejection  of  this  widow's  claim  are,  therefore,  held 
to  be  erroneous.  Said  action  is  accordingly  reversed  and  the  case  i^ 
remanded  for  readjudication  in  accordance  with  the  foregoing. 


seuvice-uevenut:  c  utters— Acrr  junk  «7,  i8tM). 
William  B.  Watson. 

1.  A  SLTvico  of  ninety  days  or  more  during  the  war  of  the  rebellion  in  actual  cooi»«ra- 

tiou  with  the  Navy  under  the  orders  of  the  President,  and  an  honorable  disicliarjt 
from  such  service  is  sufficient  to  give  the  officers  and  seamen  of  the  United  States 
Revenue-Marine  Service  a  pensionable  status  under  the  provisions  of  Bectinii2, 
act  of  June  27,  1890  (Roger's  appeal,  9  P.  D.,  96). 

2.  The  Departmental  ruling  in  Oliver's  appeal  (7  P.  D.,  597)  overruled  and  set  :i.*i<ie. 

and  the  decision  in  SchaiTer's  appeal  (6  P.  D.,  137)  reaffirmed. 

Assistant  Seei'etary  Webster  Davis  to  the  Commissioner  of  Pensions, 

January  15,  1898, 

William  B.  Watson,  late  fireman  United  States  revenue  cutter  Titfr, 
United  States  Uevenne-Marine  Servire,  filed  in  your  Bureau  on  July 
29,  1890,  an  application  for  pension  under  the  provisions  of  sectiou  -, 
act  of  June  27,  1890,  which  was  rejected  on  January  31,  1894,  upon  tlie 
ground  that  **  the  officers  and  men  of  the  Kevenue-Marine  Service,  not 
being  enlisted  in  the  Navy,  have  no  title  under  the  act  of  June  2T. 
1890." 

From  said  action  this  appeal  was  taken  on  June  24,  1897.  The  offi 
cial  record  from  the  Treasury  Department  of  this  appellant's  service 
in  the  Revenue-Marine  Service  shows  that  he  served  on  board  tbe 
United  States  revenue  cutter  Tiger,  as  a  fireman,  from  February'  1  to 
May  23,  1864,  when  he  was  discharged;  and  it  is  further  certified  by 
the  honorable  Secretary  of  the  Treasury  that  during  the  entire  period 
of  his  service  thereon  said  vessel  was  under  orders,  by  the  Presideur, 
to  cooperate  with  the  Navy.  The  sole  question  presented  for  consider 
ation  by  this  appeal  is  whether  or  not  the  service  above  indicated  by 
the  record  is  such  as  would  give  to  this  appellant  a  pensionable  status 
under  the  provisions  of  section  2,  act  of  June  27,  1890. 

This  question  has  engaged  the  attention  of  this  Department  on  sev 
eral  former  occasions,  and  has  been  most  carefully  considered  ami 
thoroughly  discussed,  with  the  result  that  a  contniriety  of  opinion  has 
been  expressed,  opposing  conclusions  reached,  and  conflicting  decisions 
rendered  thereon  at  different  times. 

In  the  case  of  Louis  Schaffer,  decided  on  appeal  December  6, 1802,  by 
Assistant  Secretary  Bussey  (G  P.  D.,  137),  the  pensionable  status  of  the 
officers  and  seamen  of  the  hevenue-Marine  Service,  when  cooperatinir 
with  the  regular  naval  forces  of  the  Government  in  time  of  war,  by  onler 
of  the  President,  under  the  provisions  of  section  2757,  Revised  Statutes, 
both  under  the  provisions  of  sections  4093  (paragraph  2)  and  4741, 
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Eevised  Statutes,  and  nnder  the  act  of  June  27, 1890,  was  considered 
with  great  care,  and  after  a  very  full  discussion  of  the  legislation  and 
the  historical  facts  bearing  on  the  subject  it  was  held  that  a  service  of 
ninety  days  or  more  in  the  EeveDue-Marine  Service  in  actual  coopera- 
tion with  the  Navy,  under  orders  by  the  President,  during  the  war  of 
the  rebellion  and  an  honorable  discharge  therefrom  fully  met  the  con- 
ditions of  service  required  by  the  provisions  of  sections  2  and  3  of  the 
act  of  June  27, 1890,  and  was  sufficient  to  give  a  pensionable  status  to 
snch  persons  and  to  their  widows  and  minor  children  under  said  sec- 
tions. This  ruling  continued  to  control  in  the  adjudication  of  claims  of 
this  character  until  June  22, 1895,  when,  the  question  being  again  before 
the  Department  on  an  appeal  from  the  rejection  of  the  claim  of  David 
Oliver,  it  was  held  by  Assistant  Secretary  Reynolds  (7  P.  D.,  597)  that 
the  provisions  of  sections  2  and  3  of  the  act  of  June  27, 1890,  were  appli- 
cable to  and  embraced  only  such  persons,  and  their  widows  and  minor 
children,  who  had  been  regularly  enlisted  men,  or  duly  appointed  and 
mustered  officers  in  the  military  or  naval  establishments  of  the  United 
States,  and  that  those  who  served  in  the  Kevenne-Marine  Service  on 
vessels  which  cooperated,  by  direction  of  the  President,  with  the  Navy, 
as  provided  in  section  2757,  Revised  Statutes,  were  not  regularly 
appointed  or  mustered  officers  or  enlisted  men  in  the  naval  service, 
were  not  in  the  Navy  or  the  naval  establishment  of  the  United  States, 
and,  consequently,  neither  they  nor  their  widows  and  minor  children 
had  any  pensionable  status  under  the  provisions  of  said  sections  of  said 
act.  So  much  of  the  decision  in  Schaffer's  appeal  (supra)  as  conflicted 
with  the  foregoing  ruling  was  thereby  overruled. 

This  same  (question  was  recently  brought  to  my  attention,  and  received 
very  careful  consideration  in  connection  with  the  appeal  of  William  F. 
Rogers,  an  officer  of  the  Revenue-Marine  Service,  who  served  on  board 
the  revenue  cutter  Forward  during  the  Mexican  war,  and  on  August  9, 
1897, 1  held  (9  P.  D.,  96)  that  said  vessel  while  engaged  in  cooperating 
with  the  Navy  under  orders  of  the  President  during  said  war  was 
embraced  within  and  constituted  a  part  of  the  naval  establishment 
of  the  United  States,  and  the  officers  and  men  serving  thereon  under 
said  conditions  for  a  period  of  sixty  days  or  more  occupied  a  pension- 
able status  under  the  provisions  of  the  act  of  January  29,  1887. 

Although  this  latter  case  arose  under  the  provisions  of  the  act  of 
January  29, 1887,  the  question  presented  and  decided  therein  is  iden- 
tical with  that  passed  upon  by  my  predecessors  in  the  decisions  herein- 
before referred  to  and  with  that  presented  by  the  present  appeal. 
Notwithstanding  the  fact,  which  is  mentioned  in  my  decision  of  August 
%  1897,  that  the  special  terms  and  conditions  of  military  or  naval 
service  required  by  the  provisions  of  the  act  of  January  29, 1887,  to 
entitle  to  pension  thereunder  are  essentially  and  radically  different 
from  those  prescribed  by  sections  2  and  3  of  the  act  of  June  27, 1890, 
the  requirements  and  provisions  of  both  acts  as  to  the  general  nature 
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and  character  of  such  service  are  practically  the  same.  The  beBefits 
of  both  acts  are  expressly  limited  to  the  same  class  of  persons  and  to 
their  widows  and  minor  children,  viz,  officers  and  enlisted  men  in  the 
Army  or  Navy  of  the  United  States  who  served,  the  former  during 
the  Mexican  war,  the  latter  daring  the  war  of  the  rebellion.  The  act 
of  January  29, 1887,  aathorizes  the  Secretary  of  the  Interior  ^<  to  place  on 
the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men, 
inclnding  marines,  militia,  and  volunteers  of  the  military,  and  naval 
services  of  the  United  States,  who,  being  duly  enlisted,  actually  served, 
etc.,  •  •  •  and  were  honorably  discharged,"  etc.  The  second  sec- 
tion of  the  act  of  June  27, 1890,  provides  a  pension,  under  certain  con- 
ditions, for  ''all  persons  who  served  ninety  days  or  more  in  the  mUttary 
or  naval  service  of  the  United  States''  for  the  length  of  time  therein 
prescribed,  and  ^<who  have  been  honorably  discharged  therefrom;"  and 
the  third  section  of  said  act  provides  a  pension  for  the  widow  and 
minor  children  of  any  deceased  '<  officer  or  enlisted  man  who  served 
ninety  days  or  more  in  the  Army  or  Kavy  of  the  United  States  during 
the  late  war  of  the  rebellion  and  who  was  honorably  discharged,"  etc., 
under  the  conditions  therein  named. 

Hence  it  necessarily  follows  that  if  an  officer  or  seaman  of  the  Reve- 
nue-Marine Service  whose  service  on  board  a  vessel  of  the  Beveuue 
Marine  while  such  vessel  was  acting  in  cooperation  with  the  Kavy 
under  orders  of  the  President  during  the  Mexican  war  was  such  as  to 
meet  and  fulfill  the  conditions  of  pensionable  service  required  by  the 
act  of  January  29, 1887,  is  to  be  considered  an  officer  or  enlisted  man 
in  the  naval  service  of  the  United  States  and  to  occupy  a  pensionable 
status  under  said  act,  then  an  officer  or  seaman  of  the  Revenue  Marine 
who  served  under  like  conditions  during  the  war  of  the  rebellion,  and 
whose  service  otherwise  complied  with  the  conditions  of  pensionable 
service  prescribed  by  the  act  of  June  27, 1890,  must  also  be  held  to 
be,  during  the  period  of  such  service,  an  officer  or  enlisted  man  in  the 
naval  establishment  of  the  United  States,  and  would  have  a  pension- 
able status  under  section  2,  and  his  widow  and  minor  children  under 
section  3,  of  said  latter  act.  The  arguments  and  reasons  by  which  the 
conclusion  and  holding  above  stated  were  reached  by  me  in  the  case  of 
Sogers  (supra)  were  so  fully  and  exhaustively  stated  in  my  decision 
on  the  appeal  of  said  case,  and  by  Assistant  Secretary  Bussey  in  his 
decision  in  the  case  of  Schatf'er  (supra),  that  it  would  be  useless  to 
burden  this  opinion  with  a  restatement  of  them  at  this  time. 

Although  it  was  not  positively  and  distinctly  so  stated  in  the  deci- 
sion on  the  appeal  of  Rogers,  yet  the  practical  eifect  of  my  ruling  in 
that  case  was  to  overrule  the  decision  of  Assistant  Secretary  Reynolds 
in  the  case  of  Oliver,  and  to  reaffirm  the  holding  of  Assistant  Secretary 
Bussey  in  the  case  of  Schaffer,  which,  I  am  convinced,  was  more  in 
accord  with  the  spirit  and  manifest  intent  of  the  law  than  the  some- 
what harsh  and  technical  construction  announced  in  the  Oliver  deci- 
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Bion.  In  order,  therefore,  that  there  may  be  no  doubt  on  this  subject, 
and  tliat  nothing  may  be  left  to  implication  or  construction,  the  holding 
of  the  Department  in  the  case  of  David  Oliver  is  hereby  overruled  and 
set  aaide,  and  so  much  of  the  decision  of  the  Department  in  the  case  of 
Louis  Schaffer  as  was  overruled  thereby  is  hereby  reaffirmed  and 
announced  as  the  present  views  of  the  Department  on  this  subject. 

It  follows,  therefore,  from  the  foregoing  that  the  ground  upon  which 
this  claim  was  rejected  is  not  considered  tenable  or  sound,  and  said 
action  of  rejection  is  hereby  reversed  and  set  aside,  and  you  are 
requested  to  cause  this  claim  to  be  reopened  and  readjudicated  ui>on  its 
merits,  in  accordance  with  the  views  relative  to  the  proof  to  be 
rei)uired  of  actual  cooperation  with  the  Navy  for  the  period  necessary 
to  give  pensionable  title  under  the  act  of  June  27, 1890,  as  annouiired 
in  the  decision  of  the  Department  in  the  case  of  Louis  Schafter  (supra). 


EVIDENCE    IDENTrrY. 

Gh&istophbii  Columbus  Yancey. 

One  witness,  in  the  absence  of  a  record,  whose  statement  is  inconsistent  with  claim- 
ant's allegations,  is  insnflicient  to  establish  the  incurrence  of  an  injnry  on  board 
of  the  Naumkettg,  as  allege<l.  Furthermore,  the  record  shows  that  the  Christo- 
pher Columbas  who  served  on  said  vessel  was  at  date  of  enlistment,  December 
12,  1864,  19  3''ears  old,  5  feet  5f  inches  tall,  and  by  occupation  a  soldier;  while 
claimant  is  shown  to  be  6  feet  3  inches  tall,  swears  that  he  never  was  a  soldier, 
and  that  in  1896  he  was  40  years  old. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pmisionsy 

January  15, 1898. 

This  appellant  filed  in  your  Bureau  on  July  8,  1889,  an  application 
for  pension  under  the  provisions  of  the  general  law,  based  on  an  injury 
to  left  foot,  alleged  to  have  been  incurred  in  line  of  duty  during  his 
service  in  the  United  States  Navy,  which  was  ]  ejected  on  May  29, 1897, 
ai)on  the  ground  that  the  service  origin  of  said  alleged  disabling  cause 
had  not  been  established. 

From  said  action  appeal  was  taken  on  July  2,  1897. 

The  appellant  alleges  that  he  enlisted  and  served  in  theKavy,  under 
the  name  of  Christopher  Columbus,  on  board  of  the  gunboat  N'aumJceagj 
also  called  gunboat  No.  37 j  from  some  time  in  the  fall  of  18G4  to  some 
time  in  1865,  when  he  was  discharged  from  that  vessel,  never  having 
served  on  any  other.  He  can  not  fix  the  date  of  the  incurrence  of  his 
alleged  injury  to  left  foot,  but  states  that  he  thinks  it  was  a  few  months 
after  his  enlistment,  when  said  vessel  was  at  New  Orleans,  La.,  loading 
with  supplies,  and  that  a  barrel  of  mess  pork  was  rolled  or  slipped 
down  suddenly  upon  him,  while  he  with  others  was  engaged  in  stowing 
away  the  packages  in  the  hold  of  the  vessel,  and  before  he  could  get 
out  of  the  way  the  *' chine,"  or  edge,  of  the  barrel  head  caught  his 
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left  heel,  inflicting  a  severe  and  painful  wound,  for  which  he  was  treated 
by  the  surgeon  of  the  vessel,  which  developed  into  a  bad  sore,  occa- 
sioned his  discharge  from  the  service,  and  has  rendered  him  very  lame 
ever  since. 

Tlie  official  record  in  the  Navy  Department  of  the  service  in  the 
Navy  of  Christopher  Columbus  as  firstclass  boy  on  board  the  Naumkeag 
and  other  vessels  furnishes  no  evidence  whatever  of  the  origin  and 
incurrence  of  the  alleged  injury,  or  of  medical  or  hospital  treatment 
therefor  in  service  or  at  date  of  discharge. 

This  claim  has  been  most  tlioroughly  and  carefully  investigated  by 
a  special  examination,  and  in  his  statement  before  a  special  exam- 
iner the  appellant  gave  the  names  of  several  officers  and  shipmates, 
with  whom  he  claims  to  have  served  on  board  the  Naumkeag^  as  wit- 
nesses ui>on  whom  he  relied  to  prove  the  service  origin  of  said  alleged 
injury  to  left  foot,  and  who,  he  asserted,  were  present  and  could  testify 
to  the  circumstances  of  its  incurrence. 

All  of  these  persons  now  living  were  seen  and  interviewed,  and  bat 
one  witness  was  found  who  corroborated  appellant's  allegations  in  any 
particular.  This  witness,  whose  name  is  Crowther,  but  who  served  on 
board  the  Xaumkvag  as  a  first-class  boy  under  the  name  of  Frey,  testi- 
fies that  he  served  with  appellant  on  board  said  vessel,  and  corroborates 
appellant's  allegations  that  he  was  injured  in  his  left  foot,  or  heel,  while 
at  work  helping  to  take  in  and  stow  away  stores  and  supplies,  but  his 
account  of  the  circumstances  of  the  incurrence  of  said  injury  differs 
very  materially  from  that  given  by  appellant,  and  it  clearly  appears 
from  the  papers  in  the  case,  as  well  as  from  his  own  testimony,  that 
this  witness  had  been  carefully  and  systematically  coachM  by  the 
appellant  relative  to  his  statement  and  evidence  in  this  case.  The 
otlier  witness  upon  whom  appellant  chiefly  relies,  Dr.  Draper,  who  was 
surgeon  on  board  said  vessel  at  the  time,  fails  to  identify  the  appellant 
at  all.  He  states  that  there  was  a  colored  boy  on  board  the  Naumkeag 
named  Christopher  Columbus,  but  he  is  unable  to  swear  that  this 
appellant  was  that  boy.  He  also  testifies  that  he  has  a  recollection  of 
a  negro  on  board  of  said  vessel  who  had  his  heel  injured  in  some  way, 
but  is  unable  to  state  that  it  was  this  appellant,  or  the  boy  Christopher 
Columbus  that  he  remembered.  He  sums  up  the  extent  of  his  knowl- 
edge and  recollection  in  the  matter  as  follows: 

About  all  I  can  remember  concerning  the  cose  is  that  there  was  a  Christopher 
Columbus  on  the  Xaumkeag,  and  that  there  was  a  colored  boy  who  had  a  sore  heel. 

The  remaining  survivors  of  the  crew  of  the  Naumkeag^  during  the 
time  the  appellant  alleges  he  served  thereon,  who  were  referred  to  by 
him,  or  who  were  discovered  and  interviewed  by  the  special  examiners, 
have  no  knowledge  of  the  appellant  or  of  the  incurrence  of  any  such 
injury  by  him  or  by  any  member  of  the  crew.  They  testify  that  there 
was  a  colored  boy  on  the  vessel  named  Christopher  Columbus,  but  they 
never  knew  of  his  being  injured  in  any  way,  or  that  he  was  lame  at  any 
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time  or  from  any  cause,  nor  did  they  ever  hear  the  boy  they  knew  called 
Yancey,  or  know  that  he  had  any  other  name  than  Christopher  Colum- 
bus. It  is  furthermore  stated  by  several  of  these  witnesses  that  the 
appellant  coald  not  have  been  injured  at  the  time  and  place  alleged  by 
him,  for  the  reason  that  the  vessel  was  not  at  '^ew  Orleans,  La.,  during 
that  time  for  the  porpose  of  taking  in  stores,  or  for  any  other  purpose. 
Although  this  appellant  has  been  accepted  by  the  Navy  Department  as 
the  Christopher  Columbus  who  served  as  first  class  boy  on  board  the 
Xaumkeag,  and  granted  a  discharge  from  the  Navy,  the  x)roof  in  this  case 
gives  rise  to  a  very  grave  doubt  as  to  his  identity  with  the  Christopher 
Columbus  of  record. 

The  descriptive  list  of  Christopher  Columbus  shows  that  he  was  at 
date  of  enlistment,  December  12,  1864,  19  years  old,  5  feet  5|  inciieH 
tall,  and  by  occupation  a  soldier.  The  record  shows  that  he  served 
first  on  the  Great  Western,  next  on  the  Naumkeag,  and  last  on  the 
PeoHta^  from  which  vessel  he  was  discharged.  The  witnesses  who 
served  on  board  the  N^aumkeag  with  Christopher  Columbus  testify  that 
he  was  then  of  slight  build,  about  6  feet  5  inches  tall,  rather  prepos- 
sessing in  appearance,  of  amiable  disposition  and  manners,  and  fail  to 
remember  any  distinguishing  marks  or  scars  about  him  at  that  time. 

This  appellant  is  shown  to  be  a  man  of  herculean  proportions,  a  giant 
in  strength,  nearly  6  feet  li  inches  in  height,  and  of  rather  a  sinister 
and  forbidding  cast  ot  features,  which  is  increased  by  a  prominent  scar, 
that,  he  swears,  resulted  from  an  injury  incurred  long  before  his  alleged 
eDlistment  in  the  Navy.  He  is,  furthermore,  shown  to  be  a  man  of  dan- 
gerous and  revengeful  disposition  and  very  pugnacious,  who  has  fre- 
quently been  in  prison  for  assaults  and  fights,  and  has  the  reputation 
of  heing  an  "all  around  tough"  character  in  the  community  where  he 
lives,  so  much  so,  in  fact,  that  it  was  found  difficult  to  procure  evidence 
in  his  case  at  that  place,  except  such  as  was  entirely  in  his  favor, 
because  of  the  fear  that  he  would  learn  of  anything  said  to  his  discredit 
and  revenge  himself  upon  the  witnesses  by  assaulting  them  on  the  first 
favorable  opportunity.  The  appellant  himself  swears  that  he  never 
was  a  soldier,  and  never  had  any  service  except  in  the  Navy,  and  never 
served  u|>on  any  vessel  except  the  Nanmkeag,  and  that  he  was  dis- 
charged from  this  vessel. 

Leaving  out  of  view  the  irreconcilable  discrepancies  between  the 
record  of  Christopher  Columbus's  naval  service  and  the  appellant's 
sworn  statement  as  to  his  alleged  naval  service,  it  is  most  unreasonable, 
ii  not  absolutely  incredible,  that  this  appellant  should  have  grown 
after  he  was  19  years  of  age  nearly  7  inches  in  height,  and  have  devel- 
oped from  a  slight  and  rather  delicately  formed  youth  into  the  physical 
giant  he  is  now  said  to  be,  and  that  his  character  and  disposition  should 
l»ave  undergone  so  radical  a  metamorphosis  from  the  amiable,  good 
tempered,  popular,  and  obliging  young  man  to  the  sinister,  revengeful, 
pugnacious,  and  even  dangerous  character  that  it  appears  from  the  evi- 
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dence  he  is  at  tlie  present  time.  Furthermore,  if  the  appellant  was 
correct  in  estimating  his  age  at  40  yeai*a  in  189G  he  could  not  have  beeu 
the  Christopher  Golambus  who  enlisted  in  the  Navy  at  the  age  of  19 
years  in  December,  1864. 

It  is  useless,  however,  to  further  consider  the  question  of  identity  since 
it  is  clear  that  the  evidence  in  this  case,  taken  in  connection  with  all  the 
adverse  and  suspicious  circumstances  above  mentioned,  is  entirely  insnf 
ficient  to  establish  the  service  origin  of  the  alleged  injnry  to  heel  of  left 
foot,  even  if  it  be  conceded  that  the  Christopher  Columbus  shown  l»y 
the  record  to  have  served  on  the  Naunikeag  and  this  appellant  are  cue 
and  the  same  person. 

I  am,  therefore,  of  the  opinion  that  the  rejection  of  this  claim  upon 
the  ground  stated  was  not  error,  and  said  action  is  affirmed  accordingly. 


ARMY  NURSES-SERVICE. 

Millie,  alias  Minnie,  Howard  (now  Payne). 

Claimant  admits,  and  the  evidence  shows,  her  work  while  in  the  hospital  at  Wash- 
iugtou,  D.  C,  during  the  war,  was  cleaning  said  hospital;  gathering,  washing, 
and  putting  away  for  nso  the  bandages  and  bedclothing  nsed  therein ;  carrjing 
out  slops,  and  such  general  work  as  directed;  the  personal  attendance  npon  and 
care  for  and  administering  of  medicines  to  the  inmates  being  by  white  nurses 
only.    Claimant  iH  colored. 

Held:  Claimant's  services  were  not  '' nurse '' services  as  contemplated  by  the  act 
of  Augusts,  1892. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  22^  1898. 

In  1896  this  appellant  was  allowed  pension  under  the  act  of  Angast 
5, 1892,  as  a  nurse.  On  Jane  11, 1897,  after  due  notice,  she  was  dropped 
from  the  rolls,  on  the  ground  that  tbe  service  rendered  by  her  was  that 
of  a  laundress  and  scrub  woman,  and  not  that  of  a  nurse;  and  she 
appealed  July  21, 1897,  contending  her  services  daring  the  war  should 
be  held,  under  a  liberal  construction  of  the  law,  as  nurse  and  not  laun- 
dry or  scrub  woman  services. 

Previous  to  dropping  special  examination  was  had,  which  shows 
claimant  was  employed,  with  other  colored  women,  by  Dr.  Bliss,  of 
Armory  Square  Hospital,  Washington,  D.  C,  in  cleaning  said  hospital, 
gathering  up,  washing,  rolling,  folding,  and  putting  away  for  use  the 
bandages  and  bedclothes  used  therein,  carrying  out  the  slops,  and 
performing  any  other  geuernl  work  which  she  and  they  were  told  to 
do;  but  that  all  the  administering  of  medicines  to  and  personal  attend- 
ance upon  and  care  for  the  sick  were  done  by  white  nurses.  Claimant 
herself  admits  all  this. 

The  law  herein  provides  pension  for  those  women  who  were  employed 
"  as  nurses''  and  who  rendered  <•  actual  service  as  nurses  in  attendance 
upon  the  sick  or  wounded,"  etc.    It  is  manifest,  I  think,  that  this  appel- 
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lant's  services  in  said  hospital  were  not  such  as  may  be  included  within 
the  terms  of  said  law,  as  having  been  within  the  contemplation  of  tbe 
law.  They  were  not  "nurse"  services  in  any  ordinary  acceptation  of 
the  word  nurse,  but  those  of  a  mere  laborer.  The  law  evidently  had  in 
view  those  who  were,  directly  or  indirectly,  in  personal  attendance 
upon  the  sick  and  wounded,  administering  to  the  latter's  necessities  as 
invalids. 

I  see  no  reason  for  dissenting  from  the  grounds  of  dropping  herein, 
and  dropping  is  affirmed  accordingly. 


COMMENCEMENT,  ACT  JITNE  «7,  180O-MTNORS. 

Minors  of  David  S.  Sharer  (deceased). 

1.  Pension  to  minors  under  section  S,  act  of  June  27, 1890,  muHt  commence  from  date 

of  application  therefor. 

2.  Where  one  or  more  minors  is  insane,  idiotic,  or  otherwise  permanently  helpless  he 

shall  not  be  deprived  of  his  share  of  the  joint  pennion  upon  arriving  at  the  age 
of  16  years  while  thero  are  other  children  under  that  age,  but  nhall  continue  to 
receive  the  same  as  if  he  were  still  under  16.  But  this  rule  shall  apply  only  to 
future  payments. 

A^istani  Secretary   Webster  Davis   to  the  Commissioner  of  PensionSy 

January  2J2,  1898. 

I  have  carefully  considered  the  questions  submitted  in  your  commu- 
nication of  October  1,  1897,  arising  in  connection  with  the  pension 
claims  of  the  widow  and  minor  children  of  David  S.  Sharer,  sometime 
a  soldier  in  Company  G,  One  hundred  and  seventy-seventh  Ohio 
Infantry  Volunteers. 

It  appears  that  the  widow  was  pensioned  under  the  act  of  June  27, 
1890,  at  the  rate  of  $8  per  month,  commencing  July  IG,  1890,  and  $2 
per  month  additional  for  each  of  three  children — Effie,  Freddie  E.,and 
Lula  O.  BflBe  became  16  years  of  age  February  21, 1893;  Freddie  E. 
became  16  July  27, 1895,  and  Lula  O.  will  attain  that  age  June  10, 1898. 
The  widow  remarried  May  11, 1895,  and  all  pension  then  ceased. 

On  March  15, 1897,  the  widow,  as  guardian,  filed  a  claim  on  behalf  of 
Lula  O.  for  a  minor's  pension,  and  on  the  same  date  she  made  applica- 
tion on  behalf  of  Freddie  B.  under  the  provision  of  section  3,  act  of 
June  27,  1890,  relating  to  insane,  idiotic,  or  otherwise  permanently 
helpless  children. 

Both  claims  were  allowed  and  both  pensions  were  made  to  commence 
on  the  date  of  filing  application  therefor — March  15, 1897.  The  minor, 
Lula  O.,  was  pensioned  at  $10  per  month,  by  reason  of  her  minority, 
wliile  the  helpless  child,  Freddie  E.,  was  allowed  but  $2  per  month,  to 
continue  until  June  10, 1898  (when  Lula  O.  will  become  16  years  old), 
and  tlO  per  month  thereafter,  but  with  the  proviso  that  if  the  minor, 
Lula  O.,  should  die  prior  to  attaining  the  age  of  16  years,  the  pension 
should  cease  at  the  date  of  her  death.    The  purpose  of  this  proviso 
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was  to  reissae  tbe  helpless  child's  certificate  so  as  to  make  the  tlO  rate 
begiu  from  the  date  of  the  minor's  death  instead  of  from  the  date  at 
which  she  would  have  become  16. 

It  further  appears  that  the  youngest  child,  Lula  O.,  is  also  helpless 
(idiotic),  and  will  be  entitled  to  the  continuance  of  pension  should  she 
survive  her  sixteenth  birthday. 

Your  action  in  the  premises  was  in  accord  with  instructions  relative 
to  the  adjudication  of  claims  of  insane,  idiotic,  or  otherwise  helpless 
minors  under  the  third  section  of  the  act  of  June  27, 1890,  issued  by 
Assistant  Secretary  Reynolds  on  April  5,  1894,  supplemental  to  liis 
decision  previously  rendered  upon  the  appeal  in  the  case  of  the  minor 
of  Jacob  Loeb  (7  P.  I).,  107). 

Said  instructions,  so  far  as  they  relate  to  the  case  now  under  con- 
sideration, were  as  follows: 

Whero  more  than  one  minor  ha«  been  penHioned  under  either  of  the  above-cited 
acts  or  prior  laws,  and  the  pensionable  period  of  one  or  more  of  said  minorn  hns  not 
expired  when  an  insane  or  helpless  copensioner  has  attained  its  sixteenth  year,  said 
minors  nro  entitled  to  receive  their  pension  nntil  the  expiration  of  their  pensionable 
minority,  the  i^eosion  of  the  insane  or  helpless  minor  to  continue  at  the  rate  of  ^ 
nntil  the  yonn^est  child  attains  its  pensionable  majority,  at  which  date  title  to  the 
continuance  provided  by  the  statute  under  consideration  attaches,  and  at  the  rat« 
provided  by  the  law  under  which  pension  was  originally  granted. 

The  <|uestions  suggested  by  you  are: 

First.  Whether,  under  the  provisions  of  the  act  of  June  27,  1890, 
under  which  this  widow  was  x)ensioned,  such  i^ension  should  have  been 
paid  to  the  two  surviving  minor  children  of  the  soldier  from  the  date 
of  the  widow's  remarriage — in  which  event  they  would  have  shared 
such  pension  jiro  rata — and  such  pension  continued  to  be  paid  to  them 
until  the  minor,  Freddie  E.,  became  IG  years  of  age,  and  then  reissue 
made  to  continue  his  pension  by  reason  of  his  helpless  (idiotic) 
condition. 

Second.  Wliether  his  continued  pension  should  have  been  at  tbe 
same  rate  that  he  had  when  a  minor  under  16  years  of  age. 

Third.  Whether,  in  the  event  that  the  minor,  Luhi  O.,  survives  her 
sixteenth  birthday,  her  pension  shall  be  continued,  and,  if  so,  from 
what  date  and  at  what  rate. 

You  state  that  in  your  opinion  the  pension  should  have  been  paid  to 
the  minors,  Freddie  E.  and  Lula  O.,  from  the  date  of  the  widow's 
remarriage  to  the  date  at  which  the  former  became  16,  during  which 
time  they  should  have  shared  the  whole  pension  pro  rata,  and  that  from 
the  day  Freddie  E.  became  16  his  pension  should  have  been  continued, 
by  reason  of  his  helpless  condition,  at  the  same  rate  he  received  as  a 
minor. 

You  are  also  of  the  opinion  that  in  case  the  minor,  Lula  O.,  survives 
her  sixteenth  birthday  her  pension  should  continue  from  that  date  "at 
a  rate  pro  rata  with  the  other  helpless  child." 

Section  3  of  the  act  of  June  27, 1890,  provides,  inter  alia,  that  incase 
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of  the  death  or  remarriage  of  the  widow,  leaving  a  child  or  children  of 
the  soldier  under  the  age  of  IG  years,  the  pension  which  the  widow 
received,  or  to  which  she  may  have  been  entitled,  under  said  act — 

Shan  he  paid  to  sach  child  or  children  until  tho  age  of  16:  Provided,  That  in  ra^e  a 
minor  child  is  insane,  idiotic,  or  otherwise  permanently  helpless,  the  pension  shall 
continue  during  the  life  of  said  child,  or  during  the  period  of  such  disability,  and 
this  proviso  shall  apply  to  all  pensions  heretofore  granted  or  hereafter  to  be  granted 
ander  this  or  any  former  statute,  and  such  pensions  shall  commence  from  the  date 
of  application  therefor  after  the  passage  of  this  act. 

The  question  first  to  be  considered  is  whether  the  pension  which  the 
law  directs  shall  be  "paid''  to  the  child  or  children  under  16  years  of 
age,  upon  the  death  or  remarriage  of  the  widow,  should  commence 
from  the  date  of  the  widow's  death  or  remarriage  or  from  the  date^  of 
application  therefor. 

Assistant  Secretary  Bussey,  construing  this  law,  on  September  12, 
1892,  held  that  in  the  case  of  the  death  or  remarriage  of  a  widow  pen- 
sioner under  the  act  of  June  27,  1800,  the  minor's  pension  would 
begin  from  the  date  of  the  widow's  death  or  remarriage,  and  this  "by 
operation  of  law,  whether  at  that  date  a  formal  application  be  made 
therefor  or  not,"  but  that  in  case  the  soldier  died  leaving  no  widow, 
but  leaving  a  child  or  children  under  IG  years  of  age,  the  pension  to 
such  child  or  children  could  only  commence  from  the  date  of  filing  the 
application  therefor  (6  P.  D.,  40). 

A  contrary  view  was  taken  by  Assistant  Secretary  Reynolds,  who 
held  that  all  pensions  under  the  act  of  June  27,  1800,  must  com- 
mence from  the  date  of  filing  application  therefor  after  the  passage  of 
the  act,  and  in  the  case  of  minors  after  the  death  or  remarriage  of  the 
widow.  (Timothy  L.  Carley,  7  P.  1).,  12;  Minor  of  Ernst  Kieckoflf, 
8  P.  D.,  324;  Mary  E.  Bronoel,  Minor,  8  P.  D.,  387;  Minor  of  George 
W.  Good,  8  P.  D.,  407.) 

It  can  not  be  denied  that  the  law  is  somewhat  ambiguous.  It  nowhere, 
in  express  terms,  makes  provision  for  a  minor's  pension  as  such.  It 
prescribes  the  conditions  upon  which  a  widow  may  receive  pension,  and 
then  declares  that  in  the  case  of  the  death  or  remarriage  of  the  widow 
"  such  pension"  shall  be  paid  to  the  soldier's  child  or  children  under  the 
age  of  16  years. 

It  might  be  argued,  from  the  language,  that  the  intent  was  not  to 
make  a  separate  grant  of  pension  to  the  minor  or  minors,  but  to  sinii)ly 
continue  the  pension  which  had  formerly  been  paid  to  the  widow,  and 
pay  the  same  to  the  minor  child  or  children  until  the  age  of  IG. 

The  more  reasonable  view,  it  appears  to  me,  is  to  hold  that  the  intent 
was  (as  in  the  old  law)  to  make  provision  for  two  distinct  classes  of 
pensions,  viz,  widow's  pensions  and  minors'  pensions.  The  Department, 
in  fact,  adopted  this  view  when  it  held  that  said  section  authorized  the 
allowance  of  pension  to  minors  in  cases  in  which  the  soldier  left  no 
widow. 

Aft  the  act  does  not  grant  pension  to  minors  in  express  terms,  but  only 
by  implication,  it  makes  no  express  provision  for  the  commencement  of 
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such  pension;  bnt  inasmnch  as  all  other  classes  of  pensions  provided 
for  by  said-  act  are  made  to  commeDce  from  <^tbe  date  of  application 
therefor,  after  the  passage  of  the  act,^  and  there  in  nowhere  manifest 
an  intent  to  establiHh  a  different  date  of  commencement  for  minors^  pen- 
sions, I  am  of  the  opinion  that  the  same  mle  was  intended  to  apply  to 
them.  This  has  been  the  rnle  in  cases  where  no  widow  survived  the 
soldier,  and  I  can  see  no  good  reason  why  it  should  not  also  be  the  mle 
in  cases  where  there  was  a  widow.  The  minors  are  required  to  make 
an  application  in  the  latter  class  of  cases  as  well  as  in  the  former. 
Their  application  is  not  for  a  continuance  of  the  widow's  pension,  bat 
for  an  original  grant  to  them  of  a  minor's  pension;  and  in  support  of 
such  application  they  must  furnish  proof  that  the  widow's  title  is 
extinct. 

For  these  reasons  I  am  unable  to  concur  in  your  opinion  as  to  the 
date  at  which  the  minors'  pension  in  this  case  should  have  begun,  bat 
hold  that,  in  that  respect,  the  adjudication  was  correct. 

The  question  next  to  be  considered  relates  to  payments  in  case  one 
or  more  of  several  minor  children  are  insane,  idiotic,  or  otherwise  per- 
manently helpless.  Under  the  instructions  given  in  connection  with 
the  decision  in  the  Loeb  case,  heretofore  quoted,  the  helpless  minor,  who 
is  one  of  several  copensioners,  loses  his  right  to  any  part  of  the  pension 
except  the  $2  per  month,  upon  arriving  at  the  age  of  16  years,  and  does 
not  regain  it  until  the  youngest  minor  has  passed  its  pensionable  jieriod. 
I  am  of  the  opinion  that  this  is  not  a  proper  compliance  with  the 
requirements  of  the  statute.  Both  the  old  law  and  the  act  of  June  27, 
1890,  pension  the  minor  children  jointly  where  there  are  two  or  more, 
and  when  one  dies  or  reaches  the  age  of  IG  his  joint  interest  goes  to 
the  others.  But  the  proviso  to  section  3  of  the  act  of  June  27, 1890, 
says  that  iti  case  a  minor  is  insane,  idiotic,  or  otherwise  i)ermanently 
helpless  the  pension  (i.  e.  the  pension  he  receives  as  a  minor,  which,  if 
there  are  several  minors  pensioned  jointly,  is  his  share  of  the  joint 
pension)  shall  continue  during  his  life  or  disability.  This,  being  a  later 
provision  of  the  la«v^,  must  prevail  if  there  is  any  repugnance  between 
it  and  the  preceding  general  grant  to  minors  as  joint  pensioners. 

I  am  therefore  of  the  opinion  that  an  insane,  idiotic,  or  otherwise 
permanently  helpless  child  under  IG  years  of  age  who  is  pensioned 
jointly  with  minors  does  not  lose  his  share  in  the  joint  pension  on  arriv- 
ing at  the  age  of  16,  but  is  entitled  to  the  same  in  like  manner  as  if  he 
were  still  under  that  age.    In  contemplation  of  law  he  is  still  a  minor. 

This  appears  to  have  been  the  later  view  of  Assistant  Secretary 
Eeynolds.  See  his  decision  rendered  April  18,  1896,  in  the  case  of  the 
minor  of  Joseph  Disbrow,  in  which,  after  quoting  the  provision  of  sec- 
tion 3  of  the  act  of  June  27, 1890,  relative  to  the  continuance  of  the 
pension  of  an  insane,  idiotic,  or  otherwise  permanently  helpless  minor 
child,  he  said : 

It  was  the  manifest  intent  of  this  proviso  to  make  continnons  the  right  to  peosion 
which  exists  or  has  existed  on  account  of  a  child's  minority;  and  the  law  clearly 
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applie8y  l)y  ito  express  terms,  to  all  cases  where  the  right  to  peDsion  on  accoant  of 
minority  has  been  adjudged  and  pension  allowed  accordingly.  In  all  snch  cases 
where  said  child  was,  on  reaching  its  sixteenth  year,  insane,  idiotic,  or  otherwise 
permanently  helpless,  the  age  limitation  is  removed  and  such  child  should  thence- 
forth be  regarded,  in  legal  contemplation,  as  in  a  continuing  state  of  minority  or 
infancy.     (8P.  D.,  142.) 

The  logical  effect  of  this  holding,  however,  appears  to  have  been  over- 
looked, as  the  instructions  previously  given  in  the  Loeb  case  were  not 
only  not  expressly  modified,  but  were  cited  as  embodying  the  rules  to  be 
followed  in  the  execution  of  the  provision  of  law  referred  to. 

lu  the  case  submitted  by  you  a  reissue  should  be  made  to  allow  pen- 
sion to  Lula  O.  and  Freddie  E.  jointly,  but  the  payments  which  have 
been  made  to  them  under  a  different  construction  of  the  law  will  not  be 
disturbed,  the  purpose  of  the  reissue  being  only  to  secure  to  Freddie  B. 
his  pro  rata  share  of  all  payments  made  hereafter. 

Both  children  being  helpless,  the  pension  will  of  course  continue 
daring  their  lives,  or  during  the  period  of  disability. 


WIDOW'S   PBNSION-AirrEBEBELtLION  8BBVICB. 

Elizabeth  Fbitz  (widow). 

It  appearing  that  the  alleged  death  cause  of  the  soldier  was  contracted  prior  to 
March  4,  1861,  in  time  of  peace,  and  not  in  service  during  any  war,  there  is  no 
provision  of  law  granting  pension  to  his  widow.  (See  Digest  1897,  p.  500, 2  (a), 
and  decisions  there  cited.) 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  22^  1898. 

This  appellant  filed  in  your  Bureau  on  May  27, 1897,  an  application 
for  pension  under  the  provisions  of  the  general  law  as  widow  of  Peter 
Fritz,  deceased,  late  private,  artillery  detachment,  United  States  Army, 
at  West  Point,  N.  Y.,  alleging  the  death  of  said  soldier  on  April  24, 
1897,  from  disease  contracted  in  line  of  duty  during  his  military  serv- 
ice, and  for  which  he  had  been  pensioned,  which  was  rejected  on  June 
28, 1897,  upon  the  ground  that  the  alleged  death  cause  of  the  soldier 
having  originated  prior  to  March  4, 1861,  in  time  of  peace,  and  not 
having  been  contracted  in  service  during  any  war,  there  was  no  pro- 
vision of  law  under  which  his  widow  could  be  pensioned. 

From  said  action  appeal  was  taken  on  July  17, 1897. 

The  deceased  soldier  was  pensioned  under  the  provisions  of  the  gen- 
eral law,  for  myalgia,  alleged  by  him  and  proved  to  have  been  con- 
tracted in  the  winter  of  1848-49,  while  he  was  serving  as  a  private  in 
the  artillery  detachment.  United  States  Army,  stationed  at  the  United 
States  Military  Academy,  at  West  Point,  N.  Y.  This  claim  of  his 
widow  for  pension  is  based  solely  upon  the  theory  that  the  pensioned 
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myalgia  was  the  caase  of  the  soldier's  death,  or  at  least  that  it  eon- 
tributed  very  materially  to  the  fatal  termination  of  his  last  illuess. 

Accepting,  for  the  sake  of  argument  in  this  case,  the  theory  upon 
which  this  claim  is  based,  this  appellant  has  no  title  to  pension  what- 
ever under  the  law  as  the  widow  of  said  deceased  soldier.  There  is  no 
law  providing  a  pension  for  the  widows  of  soldiers  who  died  of  disease 
contracted  in  the  service  in  time  of  peace  prior  to  March  4, 1861.  The 
provisions  of  law  pensioning  the  widows  of  soldiers  whose  death  has 
resulted  from  disability  contracted  prior  to  March  4,  1861,  apply 
only  to  cases  where  the  death  cause  was  incurred  or  contracted  whUe 
in  the  performance  of  military  service  during  certain  wars  specifically 
named  and  designated  in  the  several  acts  granting  such  pension. 

The  provisions  of  section  4702,  Eevised  Statutes,  which  makes  pro- 
vision for  pensioning  the  widows  of  soldiers  under  the  general  law,  are 
restricted  by  its  express  terms  to  the  widows  of  soldiers  who  have 
died  since  March  4, 1861,  from  wound,  injury,  or  disease  incurred  or 
contracted  in  the  service  and  line  of  duty  subsequent  to  that  date,  and 
the  provisions  of  section  4713,  Revised  Statutes,  to  which  reference  is 
made  in  this  appeal,  refer  only  to  invalid  claims  by  and  on  behalf  of 
soldiers  themselves,  and  have  no  application  whatever  to  widovs' 
claims. 

The  question  presented  by  this  appeal  is  not  a  new  one.  It  was  held 
by  Secretary  Schurz,  on  May  4, 1877,  on  the  appeal  of  the  widow  of 
William  Silvey  (4  P.  D.,  o.  s.,  174),  that— 

Where  diBability  of  soldier  was  contracted  prior  to  March  4,  1861,  in  time  of 
peace,  widow's  claim  was  properly  rejected  npon  the  jproond  that  ander  existing 
laws  there  was  no  provision  for  granting  snch  pension. 

And  Secretary  Kirkwood  held,  on  June  21, 1881,  on  the  appeal  of 
the  widow  of  Michael  Heron  (8  P.  D.,  o.  s,,  294),  that — 

The  widow  of  a  soldier  who  has  died  or  hereafter  dies  of  disease  contracted  in  tbe 
military  service  prior  to  March  4,  1861,  is  not  entitled  to  pension  unless  the  destb 
cause  originated  in  some  war  and  produced  disability  prior  to  that  date. 

See  also  appeal  of  Mary  Kelly  (8  P.  D.,  382). 

In  view  of  the  foregoing,  it  is  clear  that  this  appellant  has  no  title  to 
pension  as  the  widow  of  said  deceased  soldier  under  the  provisions  of 
any  existing  law,  and  that  the  rejection  of  her  claim  upon  the  ground 
stated  was  not  error. 

Said  action  is  therefore  hereby  affirmed. 


SERVICE-CIVILIAN  EMPLOYEES. 

E.  S.  Leonabd. 

Appellant  claims  pension  for  disability  aUeji:cd  to  have  been  contracted  while  per- 
forming service  as  contract  surgeon  in  connection  with  the  recruiting  service  of 
the  Twenty-seventh  Michigan  Volunteers. 
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Bdd:  That  as  his  service  was  as  a  resident  private  physician,  and  not  rendered  with 
any  military  force  in  the  field,  in  transitu,  nor  in  hospital,  it  was  not  such  service 
as  entitles  liim  to  pension  under  the  fourth  subdivision  of  section  4693  of  the 
Revised  Statutes. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

January  ^,  1898. 

This  appellaiit  filed  in  yonr  Bureau,  on  May  12, 1892,  a  declaration 
for  |)ensiou  aiider  the  provisions  of  the  fourth  subdivision  of  section 
4693,  Revised  Statutes,  based  on  chronic  bronchitis  alleged  to  have  been 
contiucted  in  line  of  duty,  while  performing  service  in  the  United 
States  Army  as  a  contract  or  acting  assistant  surgeon,  which  was 
rejected  on  June  27, 1897,  upon  the  ground  that  the  service  rendered  by 
liim  was  as  a  civilian  physician,  and  was  not  of  such  a  character  as 
would  be  pensionable  under  the  provisions  of  the  law. 

From  said  action  appeal  was  taken  on  July  16, 1897. 

The  appellant  alleges  that  he  contracted  his  disability  about  Janu- 
ary 30,  18G4,  while  engaged  in  performing  the  duties  of  a  contract  sur- 
geon in  connection  with  the  recruiting  service  of  the  Twenty-seventh 
Kegiuient  of  Michigan  Volunteer  Infantry,  at  Ovid,  Mich.,  which  was 
the  place  of  his  residence  at  that  time. 

The  ofBcial  records  of  the  War  Department  t^how  the  following  facts 
relating  to  this  appellant's  alleged  service  during  the  war  of  the  rebel- 
lion. 

The  Surgeon -General's  OfQce  reports,  under  date  of  June  29, 189G: 

The  records  of  this  office  do  not  show  any  payni  uts  to  the  within-uatned  E.  S. 
Leonard.  In  a  letter  dated  December  13,  1895,  on  file,  Dr.  Leonard  Htaten  that  he 
woH  employed  as  acting  assistant  surgeon  for  the  recruiting  service  of  the  Tw<*nty- 
seventh  Michigan  Volunteers  from  about  the  20th  of  January  to  the  1st  of  June, 
IS^,  for  which  8er\ice8  he  was  paid  in  full  at  Detroit,  Mich. 

Under  date  of  July  6,  1895,  the  Record  and  Pension  Office  of  the 
War  Department  reported  as  follows: 

It  appears  from  the  records  of  this  office  that  £.  S.  Leonard  contracted  iis  an  acting 
assistant  surgeon  United  States  Army  (contract  surgeon),  with  Col.  1).  M.  Fox, 
Twenty-seventh  Michigan  Volunteers,  January  5,  1864,  at  Ovid,  Mich.,  for  duty  at 
that  place.  No  record  of  the  date  of  the  termination  of  this  contract  or  of  any  pay- 
ment to  Dr.  Leonard  on  account  of  it  has  been  found.  Herewith  inclosed  iH  a  copy 
of  a  letter  from  Charles  S.  Tripler,  surgeon,  United  States  Army  and  medical  director. 
Northern  Department,  to  Lieut.  Col.  B.  H.  Hill,  United  States  Army,  acting  assistant 
provost>marshal-genera],  Detroit,  Mich.,  and  a  copy  of  Lieutenant-Colonel  Hiirs 
reply  thereto,  dated  March  15,  1864,  both  referring  to  contracts  with  private  physi- 
cians for  attendance  upon  men  of  the  Twenty-seventh  Michigan  Infantry  VoluntcerH, 
at  Ovid,  Mich.,  in  1864. 

The  correspondence  referred  to  in  the  foregoing  report  is  as  follows: 

MsDiCAi.  Dibector's  Office,  Northern  Department, 

Columbus,  Ohio,  March  12,  1864. 
Colonel:  Contracts  with  private  physicians  for  attendance  upon  180  men  at  Ovid 
Aud  130  men  at  Kalamazoo,  signed  by  Col.  D.  M.  Fox,  Twenty-seventh  Michigan 
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Volunteer  Infantry,  and  approved  by  you,  having  been  referred  to  me  by  the  Surgeon- 
General,  I  have  to  request  that  you  will  inform  me  -what  troops  these  are,  whether 
permanently  stationed  at  these  poiuts,  whether  they  were  recruits  gradually  eiilist&l 
for  the  regiment,  and  now  either  en  route  for  their  regiment  or  in  depot,  and  any 
other  circumstance  in  reference  to  them,  that  will  enable  me  to  furnish  the  report 
reqnire<l  by  the  Surgeon-General. 

Very  respectfully,  your  obedient  servant, 

Charles  S.  Triplkk, 
Surgeon,  U,  8,  A.,  and  Medical  Dirtfiar. 
Lieut.  Col.  B.  H.  Hill,  U.  8.  A., 

Acting  Aeeiatani  PravoaUMarahal-General,  Detroity  Mich, 

Marcu  15,  18f>4. 
Dr.  C.  8.  Tripler, 

Surgeon  and  Medical  Director,  Columhue,  Ohio. 
Doctor:  Your  letter  of  the  12th  instant  is  received.    The  contracts  yon  refer  to 
were  for  two  companies  of  the  Twenty-seventh  Regiment  Michigan  Infantry  and  for 
other  recruits  of  that  regiment. 

About  500  men  were  raised  in  all  and  were  rendezvoused  at  Ovid  and  HillMlale, 
respectively.    There  were  no  medical  officers,  either  to  attend  the  sick  or  examini' 
the  recruits,  and  it  was  necessary  to  make  contracts  with  private  physicians.    The 
two  companies  raised  and  the  recruits  were  for  an  old  regiment. 
Very  respectfully,  your  o]>edient  servant, 

B.  H,  Hill, 
Lieutenant-Colonel  Fifth  Artillery,  Acting  Aeaietant  Provost-Marahal-Generel 

The  only  law  under  which  this  appellant  coald  be  pensioned  as  a 
contract  surgeon  is  the  fourth  subdivision  of  section  4693,  Revised 
Statutes,  which  reads  as  follows: 

Any  acting  assistant  or  contract  surgeon  disabled  by  any  wound  or  injury  received 
or  disease  contracted  in  the  line  of  duty  while  actually  performing  the  daties  of 
assistant  surgeon  with  any  military  force  in  the  field,  or  in  transitu,  or  in  hospital. 

It  clearly  appears,  not  only  from  the  foregoing  oflBcial  record,  but  also 
from  the  testimony  of  the  appellant  and  others  in  this  case,  that  appel- 
lant was  temporarily  employed  as  a  resident  private  physician  of  Ovid, 
Mich.,  to  examine  and  furnish  medical  attendance  to  certain  recruits 
for  the  Twenty-seventh  Michigan  Volunteer  Infantry, who  were  rendez- 
voused in  that  town  prior  to  being  sent  to  tlie  front  to  join  the  regi- 
ment, and  only  for  such  time  as  they  were  at  said  rendezvous,  and  tliat 
he  was  paid  by  the  Government  for  such  medical  attendance  rendered 
them. 

This  was  the  character  and  the  sum  total  of  the  service  rendered  by 
the  appellant,  and  it  is  manifest  that  it  does  not  meet  or  comply  with 
the  conditions  of  pensionable  service  by  a  contract  surgeon  required  by 
the  terms  of  the  fourth  subdivision  of  section  4693,  Eevised  Statutes, 
to  give  title  thereunder.  He  was  never  regularly  attached  to  any  mili- 
tary force  "  in  the  field  or  in  transitu  or  in  hospital^^  but  was  simply 
employed  to  give  medical  attention  to  and  to  attend  uiK>n  these  recruits 
when  his  professional  services  were  needed,  so  long  as  they  remained 
in  the  place  of  his  residence,  and  no  longer,  and  was  paid  for  his  serv- 
ices so  rendered,  just  as  in  the  case  of  other  patients  in  the  ordinary 
practice  of  his  profession. 
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It  i8  very  evident  tiiat  the  terms  of  the  fourth  sabdivision  of  section 
4603,  Revised  Statutes,  were  made  as  express  and  explicit  as  tbey  are, 
relative  to  the  kind  and  character  of  service  to  be  rendered,  and  in  the 
prosecution  of  which  a  disability  must  have  been  contracted  to  give 
I)ensionable  title  to  a  contract  surgeon,  with  the  express  purpose  and 
intent  of  preventing  pension  being  granted,  in  cases  like  the  present 
one,  for  disability  contracted  while  rendering  professional  services  under 
a  contract  with  the  Government  which  did  not  differ  in  any  essential 
particular  from  ordinary  medical  practice  not  connected  with  the  mili- 
tary service. 

I  am  therefore  clearly  of  the  opinion  that  the  rejection  of  this  claim 
upon  the  ground  stated  was  not  error,  and  said  action  is  affirmed 
accordingly. 

PAYMENT  OP  PENSION-TVTDOW-GUARDIAN. 

Josephine  Burns  (widow). 

Appellant  filed  an  application  in  behalf  of  herself  and  minor  children,  and  at  the 
same  time  procured  a  next  friend  to  file  application  aa  guardian  for  said  minors. 
Her  application  was  denied  and  that  of  the  gn<utlian  allowed.  After  the  youngest 
child  arrived  at  the  age  of  16  years,  her  ease  was  reopened  and  allowed  to  begin 
from  the  time  said  youngest  child  became  16  years  old.  Claimant  now  asserts 
title  to  that  which  was  paid  to  the  guardian. 

Held,  Her  contention  is  untenable  because  she  procured  the  filing  of  the  application 
by  the  guardian,  received  the  money  paid  thereunder,  and  disbursed  the  same. 

Assistant  Secretary  Webster  Dc/cis  to  the  Commissioner  of  Pensions^ 

January  ^j  1898. 

On  April  14, 1896,  Josephine  Barns,  widow  of  Elihn  G.  Bnms,  late 
of  Company  B,  Seventeenth  Iowa  Volnuteers,  appealed  from  the  action 
of  yonr  office,  May  20, 1884,  in  rejecting  her  claim  for  widow's  pension 
(certificate  No.  239454)  upon  the  ground  that  she  was  not  the  legal 
widow  of  soldier,  she  having  been  divorced  from  him  on  Febrnary  24, 
1876. 

The  fact  that  claimant  was  so  divorced  appears  of  record.  It  appears 
ali$o  that  almost  immediately  after  having  obtained  a  divorce  from  her 
busband  she  returned  to  him  and  lived  with  him  as  his  wife  until  the 
day  of  his  death,  on  September  14, 1877. 

It  appears  also  that  after  the  death  of  soldier,  upon  claimant's  appli- 
cation, the  decree  in  divorce  was  vacated  and  set  aside  on  September 
28, 1881. 

The  original  application  of  the  claimant  was  filed  on  May  2, 1879,  in 
which  she  alleged  title  to  widow's  x)ension,  including  that  for  four  minor 
children  left  by  soldier  under  IG  years  of  age  at  the  time  of  his  death. 

Her  claim  was,  although  at  first  rejected,  reopened  on  December  28, 
1887,  and  allowed  as  to  the  widow's  claim,  to  begin  on  April  15, 1887, 
the  day  after  the  youngest  of  said  minor  children  reached  the  age  of 
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16  yearn.  Sbe  was  also  allowed  her  claim  as  to  one  of  the  minor  cbfl* 
dren,  to  wit,  PMwin,  fh>m  the  death  of  her  basband  to  February  20, 
1H81,  on  which  day  said  minor  child  had  died. 

It  api)ears  further  that  on  the  same  day  upon  which  the  claimanfs 
application  was  tiled,  one  J.  M.  Anderson  also  filed  a  declaration  in 
behalf  of  said  minor  children;  which  claim  was  approved  June 6, 1884. 
The  pension  due  to  the  minor  Edwin  who  had  died  in  1881,  as  hereto- 
fore mentioned,  was  not  paid  to  the  guardian,  but  was  subsequently 
paid  to  the  widow.  At  the  time  when  the  widow's  claim  was  allowed 
the  pension  of  the  other  children  had  been  paid  to  the  guardian. 

The  contention  in  the  appeal  before  the  Department  now  is,  that  the 
minors'  pension  was  illegally  paid  to  the  guardian,  and  that  claimant 
being  now  acknowledged  as  the  legal  widow  of  the  soldier,  should 
receive  the  amount  which  was  illegally  paid. 

JuKt  why  said  guardian  was  appointed  does  not  clearly  appear,  bat 
is  left  to  conjecture. 

The  guardian  appeared  before  a  special  examiner  in  October,  18S3, 
and  testified  that  he  was  appointed  guardian  by  the  request  of  J.  M. 
Keid,  the  attorney  in  the  case,  and  that  he  had  never  done  anything 
further  than  to  make  the  application;  that  he  had  not  in  any  manner 
had  the  care  or  custody  of  the  children;  that  they  were  in  the  custody 
of  the  mother  who  was  supporting  them. 

The  claimant  herself  testifies  that  she  had  the  custody  of  the  children 
until  they  arrived  at  the  age  of  16  years,  with  the  exception  of  one, 
who  married  a  short  while  before  arriving  at  that  age.  Nothing  is  said 
as  to  the  custody  of  the  children  subsequent  to  that  time. 

It  does  not  appear  that  any  proceeding  such  as  is  contemplated  in 
section  4706,  Kevised  Statutes,  has  been  had  before  a  court  having 
probate  jurisdiction  to  abrogate  the  guardianship  of  the  mother.  She 
was  the  natural  and  lawful  guardian  of  said  minors,  and  no  other 
guardian  could  have  been  legally  appointed  except  by  her  consent  or 
by  due  process  of  law,  showing  either  that  she  had  abandoned  her 
children,  or,  by  reason  of  immoral  conduct,  was  not  a  suitable  person 
to  have  the  custody  of  the  same. 

The  alleged  guardian  who  represented  the  children  was  induced  to 
file  the  application  in  their  behalf,  it  appears,  at  the  request  of  J.  M. 
Eeid,  the  attorney  of  appellant.  The  widow's  claim  and  that  of  the 
guardian  were  both  filed  on  the  same  day,  each  of  them  asserting  title 
to  the  pension  provided  by  law  for  the  said  minors. 

From  the  above-mentioned  facts  it  seems  reasonable  to  infer  that  the 
intervention  of  the  acting  guardian  was  procured  through  the  solici- 
tation of  the  claimant.  It  is  clearly  shown  that  her  attorney  induced 
that  supplemental  proceeding,  and  the  acts  of  the  attorney  that  came 
within  the  legitimate  scope  of  that  relation  are  the  acts  of  the  client 
Besides,  if  claimant  is  the  legal  widow  of  soldier  (and  if  not  she  would 
have  no  title  to  any  pension  whatever),  the  slightest  objection  on  her 
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part  would  have  operated  to  terminate  the  functions  of  the  acting 
gaardian. 

Appellant's  attorney  being  apprehensive,  doubtless,  that  her  claim 
would  be  rejected  because  of  the  fact  that  she  had  procured  a  divorce 
from  her  husband,  induced  the  filing  of  the  supplemental  claim  in  behalf 
of  the  minors,  in  order  to  meet,  <as  far  as  possible,  that  contingency. 

Both  claims,  in  so  far  as  they  relate  to.  the  minors,  are  one  and  the 
same,  and  the  satisfaction  of  one  is  the  satisfaction  of  both. 

She  is,  therefore,  in  my  opinion,  bound  by  the  action  of  the  guardian, 
aud  estopped  from  denying  tlie  legality  of  any  payment  of  pension 
made  to  him  in  behalf  of  her  minor  children. 

In  addition  to  what  has  been  said  before,  since  it  appears  that  appel- 
lantdid  retain  the  custody  and  control  of  her  children,  exercising  all 
the  functions  of  real  guardianship,  and  since  it  further  appears  that 
the  alleged  guardian  was  acting  merely  in  the  capacity  of  a  next  friend 
at  her  solicitation,  the  presumption  arises  that  all  pension  money 
received  by  him  in  behalf  of  said  children  was  by  him  in  turn  paid 
over  to  the  appellant. 

Even  if  her  claim  was  sound  and  otherwise  free  from  legal  objection 
(which  is  not  the  case),  it  would  be  incumbent  upon  her  to  rebut  that 
presumption  by  competent  proof. 

The  action  appealed  from  is  without  error,  and  is  hereby  afQrmed. 


UBSGITIMACY-MARRIAGE. 

Katie  Smith  (minor). 

It  appearlDg  that  the  marringe  of  the  parents  of  this  minor  was  *^  ahaolutely  void  " 
under  the  laws  of  the  State  of  New  York,  where  all  the  parties  resided  both  before 
and  after  said  marriage,  she  was  not  a  legitimate  child  of  said  deceased  sailor, 
and  has  no  title  to  pension  as  a  minor  under  the  provisions  of  the  pension  laws. 

Assistant  Secretury   Webster  Davis  to  the  Commissioner  of  Pensions, 

January  27,  1898. 

This  appellant  filed  in  your  bureau  on  January  25, 1896,  an  applica- 
tion for  pension,  under  the  provisions  of  the  general  law,  as  guardian 
of  Katie  Smith,  a  minor  child  of  William  Smith,  deceased,  late  seaman. 
United  States  Navy,  alleging  the  death  of  said  sailor,  on  December  5, 
1894,  from  disease  contracted  in  line  of  duty  during  his  naval  service ; 
the  death  of  the  mother  of  said  minor  on  October  9, 1887 ;  that  said 
sailor  had  never  remarried  after  the  death  of  the  mother,  and  that  at 
the  date  of  the  death  of  the  sailor,  as  aforesaid,  said  minor  was  under 
the  age  of  16  years.  Said  claim  was  rejected,  on  April  5, 1897,  upon  the 
ground  that  said  minor  was  not  a  legitimate  child  of  said  deceased  sailor. 
From  said  action  appeal  was  taken  on  July  22, 1897. 

It  appears  from  the  undisputed  and  admitted  facts  in  evidence  in 
this  case  that  the  sailor  and  the  mother  of  this  minor  were  married  in 
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Buffalo,  N.  Y.,  on  Jannary  10,  1880.  The  mother  of  minor,  whose 
maiden  name  was  Mary  J.  La  Ome,  had  been  previously  married  in 
the  State  of  New  York  to  one  Garret  S.  Snell.  On  December  4, 1878, 
Snell  obtained  a  decree  of  divorce  from  her  at  a  8|>ecial  term  of  the 
supreme  court  of  Buffalo,  lield  in  and  for  the  city  of  Buffalo  on  the  4th 
day  of  December,  1878,  at  the  city  and  county  hall  in  said  city.  It  h 
shown  by  a  duly  certified  transcript  of  said  decree  of  divorce,  on  file  in 
this  case,  that  permission  was  therein  granted  to  the  plaintiff,  Snell,  to 
marry  again ;  but  the  court  decreed  and  adjudged  that  ^<it  shall  not  bo 
lawful  for  the  said  Mary  J.  Snell,  the  defendant,  to  marry  again  nntil 
the  plaintiff'  is  actually  dead." 

The  grounds  upon  which  said  divorce  was  granted  are  not  set  out  in 
the  decree;  but,  presumably,  it  was  on  account  of  adultery  of  the 
defendant,  since,  under  the  laws  of  the  State  of  New  York,  such  a 
prohibition  against  remarriage  by  the  defendant  is  granted  upon  that 
ground. 

It  is  admitted  that  the  first  husband  of  the  mother  of  said  minor. 
Garret  S.  Snell,  is  still  living,  and  that  no  modification  of  said  decree 
or  removal  of  said  prohibition  was  ever  obtained. 

It  furthermore  appears  that  all  the  parties  resided  up  to  the  time  of 
the  respective  deaths  of  the  parents  of  said  minor  in  the  city  of  Bufialo, 
State  of  New  York. 

Section  49  of  the  Revised  Statutes  of  New  York,  vol.  3,  page  2334, 
provides  as  foUows: 

Whenever  a  murriiige  has  been,  or  shall  be  diseolTed,  pnrsaaut  to  the  proviflioDs 
of  this  article,  the  complainant  may  marry  again  during  the  lifetime  of  the  defend- 
ant,  but  no  defendant  convicted  of  adultery  shall  marry  again  until  the  death  of  the 
complainant,  unless  the  court  in  which  the  judgment  of  divorce  was  rendered  shall 
in  that  respect  modify  such  Judgment,  which  modification  shall  only  be  made  upon 
satisfactory  proof  that  the  conduct  of  the  defendant  since  the  dissolution  of  said 
marriage  has  been  uniformly  good. 

Section  6,  Revised  Statutes  of  New  York,  vol.  3,  page  2332,  provides 
as  follows : 

No  second,  or  other  subsequent  marriage  shall  be  contracted  by  any  person  daring 
the  lifetime  of  any  former  husband  or  wife  of  such  pei-son,  unless, 

First.  The  marriage  with  such  former  husband  or  wife  shall  have  been  annulled  or 
dissolved  for  some  cause  other  than  the  adultery  of  such  person ;  or, 

Second.  Unless  such  former  husband  or  wife  shall  have  been  finally  sentenced  to 
imprisonment  for  life. 

Every  marriap^e  contracted  in  violation  of  the  provisions  of  this  section  shall, 
except  in  the  cases  provided  for  in  the  next  section,  be  absolutely  void. 

The  "next  section"  referred  to  in  the  foregoing  has  reference  only  to 
cases  in  which  presumption  of  the  death  of  husband  or  wife  would 
arise  from  continued  and  unexplained  absence,  etc.,  and  has  no  appli 
cation  whatever  to  the  facts  of  this  case. 

It  is  apparent  from  the  foregoing  that  the  marriage  of  the  parents  of 
this  minor  was,  under  the  laws  of  the  State  of  Few  York,  where  said 
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marriage  was  oonsammated,  and  where  the  parties  resided  all  their 
lives,  absolutely  null  and  void. 
In  the  administration  of  the  x>ension  laws  it  is  provided : 

That  marriages,  except  snch  as  are  mentioned  in  section  4705  of  the  Revised  Stat- 
utes, shall  bo  proved  in  pension  cases  to  be  legal  marriages  according  to  tho  law  of 
the  place  where  the  parties  resided  at  the  time  of  marriage,  or  at  the  time  when  tho 
rio;ht  to  pension  accrued.     (Section  2,  act  of  August  7, 1882.) 

The  legitimacy  of  minor  children  is  to  be  determined  in  i^ension  cases 
in  accordance  with  the  provisions  of  section  4704,  Revised  Statates, 
which  provides  as  follows: 

lu  the  administration  of  the  pension  laws,  children  bom  before  the  marriage  of 
tbeir  parents,  if  acknowledged  by  the  father  before  or  after  the  marriage,  shall  be 
deemed  legitimate. 

Under  this  section  it  is  obvions  that  a  valid  legal  marriage  must  have 
been  contracted  by  the  parents,  either  before  or  after  the  birth  of  the 
minor  seeking  pension,  before  such  minor  could  occupy  a  pensionable 
status  nnder  the  law. 

In  this  case  it  is  clear  that  the  parents  of  this  minor  never  contracted 
a  valid  legal  marriage  at  any  time;  she  does  not  come  within  the  pro- 
visions of  said  section,  and  can  not  be  considered  the  legitimate  child 
of  the  deceased  sailor  for  pensionable  purposes.  Consequently,  she  has 
DO  pensionable  status,  and  no  title  to  pension,  as  a  minor  child  under 
16  years  of  age,  under  the  provisions  of  the  pension  laws. 

In  view  of  the  foregoing  I  am  clearly  of  the  opinion  that  the  rejection 
of  this  claim  upon  the  ground  stated  was  not  error,  and  said  action  is 
aflSrmed  accordingly. 


presumption  of  deatn-act  march  18,  1806. 
Matilda  L.  Kelly  (widow). 

The  evidence  in  this  case  satisfactorily  establishes  the  continned  and  unexplained 
absence  of  the  above-named  soldier  from  his  home  and  family  since  Novemberi 
1877,  since  which  date  no  intelligence  of  his  existence  has  been  received,  and, 
therefore,  his  death  should  be  considered  **  as  sufficiently  proved/'  in  accordance 
with  the  provisions  of  the  act  of  March  13, 1896. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

February  2^  1898. 

This  appellant  filed  in  your  Bnreau  on  October  18, 1890,  an  applica- 
tion for  pension  under  the  provisions  of  section  3,  act  of  June  27, 1890, 
as  the  widow  of  James  H.  Kelly,  late  quartermaster-sergeant.  Twenty- 
first  Independent  Battery,  Ohio  Light  Artillery,  which  was  rejected  on 
February  7, 1896,  upon  the  ground  that  she  was  unable  to  establish,  by 
proof,  either  the  fact  or  date  of  the  soldier's  death. 

From  said  action  appeal  was  taken  on  July  10, 1897. 

The  soldier  never  filed  an  application  for  pension  in  his  own  behalf. 
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This  claim  has  been  carefully  investigated  by  special  examinadon, 
and  apparently  all  available  sources  of  evidence  have  been  exhausted. 
The  facts  in  evidence  in  the  case  are  few  and  simple,  and  are  as  follows: 

The  appellant  and  the  soldier  were  married  in  Gre«n  County,  Mo.,  in 
October,  1860,  or  1801,  there  appears  to  be  some  doubt  about  the  year, 
aud  shortly  after  their  marriage,  in  December,  1861,  the  soldier  enlisted 
in  Company  D,  Sixth  Missouri  Cavalry,  and  served  therein  for  some 
months,  but  just  how  or  when  he  left  said  organization  does  not  appear 
from  the  record  or  the  testimony. 

After  the  soldier  left  this  service  he  rejoined  his  wife,  who  was  living 
with  her  father  in  Green  County,  Mo.,  and  accompanied  his  wife,  hw 
father,  and  his  family  to  Illinois,  where  they  all  remained  about  six 
months  or  a  year  and  then  the  appellant  and  her  father^s  family  moved 
back  to  Green  County,  Mo.,  leaving  the  soldier  in  Vandalia,  111. 

This  was  the  last  time  any  of  them  ever  saw  the  soldier,  as  he  never 
rejoined  his  wife  again.  He  afterwards  enlisted,  on  April  1, 1863,  in 
the  Twenty-first  Independent  Battery,  Ohio  Volunteer  Light  ArtiUery, 
and  served  therein  until  June  16, 1865,  when  he  wa«  mustered  out  of 
the  service  with  his  company.  There  is  on  file,  as  an  exhibit  to  one  of 
the  special  examiner's  reports  in  this  claim,  a  letter  written  by  the  sol- 
dier from  Knoxville,  Tenn.,  to  his  wife's  father  dated  June  16, 1865,  in 
which  he  states  that  he  had  been  that  day  mustered  out  of  the  service 
(which  corresponds  with  the  record)  and  would  start  for  Missouri  tiie 
next  day,  and  would  be  at  home  as  soon  as  possible.  He  did  not  go 
home,  however,  but  appears  to  have  been  of  an  adventurous  and  roving 
disposition,  and  went  to  Mexico,  where  he  took  service  against  Maxi- 
milian, and  remained  some  years  in  that  country.  He  next  turned  up 
in  San  Francisco,  Cal.,  where  he  lived  until  November,  1877,  clerking, 
so  he  wrote  his  wife  and  family,  in  a  drug  store.  During  all  this  time, 
however,  he  appears  to  have  kept  up  a  regular  correspondence  with  this 
appellant,  and  to  have  regularly  sent  her  money  for  her  support  A 
number  of  the  letters  written  by  the  soldier  to  this  appellant  during  this 
period  were  exhibited  by  her  to  a  special  examiner  of  your  Bureau,  who 
states  that  they  had  every  appearance  of  genuineness  and  authenticity, 
and  were  couched  in  endearing  and  aflFectionate  language  toward  the 
appellant,  and  filled  with  expressions  of  his  intention  to  return  to  her 
as  soon  as  he  could  make  enough  money  to  settle  down  in  the  drug  busi- 
ness, or  the  practice  of  medicine.  No  intention  to  desert  the  api>ellant, 
oi  to  permanently  abandon  his  family  is  to  be  gathered  from  this 
correspondence,  but  just  the  contrary.  On  November  26,  1877,  the 
soldier  wrote  the  appellant  a  letter  from  San  Francisco,  Cal.,  approv- 
ing of  a  contemplated  move  on  her  part  from  Missouri  to  Kansas, 
and  stating  that  he  was  on  the  point  of  setting  out  on  a  voyage 
to  China  as  surgeon  of  a  sailing  vessel.  He  states  that  he  proposed  to 
take  some  merchandise  on  the  ship  on  his  own  account,  which  he 
would  exchange  in  China,  or  Japan  for  tea,  silks,  and  other  valuable 
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j^onds,  and  tbat  he  would  leave  the  vessel  at  Liverpool,  England,  where 
be  would  dispose  of  his  merchandise  and  return  to  New  York  by  steamer 
and  join  her  in  Kansas  in  the  course  of  a  year  from  that  date.  He  states 
that  lie  hopes,  with  his  wages  as  surgeon  and  the  profits  he  expects  to 
make  on  his  goods,  he  will  be  able  to  return  with  enough  money  to  set 
himself  up  in  the  drug  business  in  Kansas,  after  which  he  intends  to 
cease  his  wanderings  and  remain  permanently  at  home  with  his  wife 
and  daughter.  In  this  letter,  as  in  others,  he  si)eaks  in  the  most  affec- 
tionate and  endearing  terms  of  this  appellant  and  their  only  child,  a 
daughter,  and  makes  suggestions  as  to  their  welfare  and  comfort  during 
the  intervening  i)eriod  until  he  expects  to  rejoin  them.  This  is  the 
only  letter  the  genuineness  of  which  has  been  questioned,  but  it  is, 
undoubtedly,  in  the  same  handwriting  as  a  letter  on  file  written  in  June, 
I860,  to  the  father  of  apx>ellant,  which  was  unquestionably  written  by 
the  soldier,  and  its  authenticity  is  conclusively  established  by  the  testi- 
mony of  a  brother  of  the  soldier  in  Tennessee,  who  is  reported  to  be  of 
undoubted  credibility,  and  who  never  saw  or  had  any  communication 
with  this  appellant;  who  swears  that  he  had  seen  and  read  a  letter  from 
the  soldier  to  his  mother  in  Tennessee,  written  about  the  same  date  from 
San  Francisco,  Cal.,  in  which  he  gives  his  mother  the  same  account 
of  his  intended  movements,  and  makes  the  same  statements  relative  to 
his  intention  of  rejoining  his  wife  and  daughter  in  Kansas  upon  the 
coDclasion  of  his  voyage  around  the  world  that  he  does  in  this  letter. 

There  is  not  a  scintilla  of  evidence  in  this  case  which  tends  in  the 
remotest  degree  to  indicate  any  intention  on  the  part  of  the  soldier  to 
desert,  or  permanently  abandon  his  wife  and  child,  or  to  show  any  dis- 
agreement between  himself  and  this  appellant,  or  any  cause  whatever 
of  marital  infelicity.  On  the  contrary,  the  testimony  shows  that  the 
soldier  and  the  appellant  lived  happily  together,  that  she  was  and  has 
always  been  a  woman  of  good  character  and  unblemished  reputation, 
and  the  evidence  clearly  indicates  that  during  his  long  absence  from 
a))])ellant,  prior  to  his  final  disappearance  in  1877,  his  affection  for  her 
continued  undiminished,  and  that  he  intended  to  return  to  her  as  soon 
as  he  could  succeed  in  accumulating  sufficient  means  to  secure  for  her 
a  comfortable  home,  and  enable  him  to  make  a  start  in  business,  and  in 
the  practice  of  the  medical  profession. 

It  is  shown  beyond  dispute  that  he  disappeared  and  has  not  been 
heard  from  since  I^^ovember,  1877,  just  before  he  stated  he  was  about 
to  start  out  on  a  long  and  more  or  less  dangerous  voyage  around  the 
^orld,  and  that  he  never  has  returned  from  that  voyage  according  to 
his  expressed  intention  at  his  departure.  'No  explanation  whatever  of 
his  failare  to  carry  out  his  intention  or  of  his  continuous  absence  and 
silence  for  twenty  years  is  afforded  by  the  evidence  in  this  case,  other 
than  the  natural  presumption  under  the  circumstances  that  he  died 
before  he  completed  his  voyage  and  was  never  able  to  carry  out  his 
u^tentions. 
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Since  the  rejection  of  this  claim  the  act  of  March  13, 1896,  was 
passed  by  Congress,  which  provides  as  follows: 

That  in  conBidering  claims  Aled  under  the  pension  laws,  the  death  of  an  enlisted 
man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continoed  and  nnexplaiued  absence  of  stub 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  dnrine 
which  period  no  intelltgenco  of  his  existence  shall  have  been  received.  And  auj 
pensi<m  granted  onder  this  a<'t  shall  cease  upon  proof  that  such  officer  or  enliftU'tl 
I  is  Htill  living. 


It  is  manifest  and  indisputable  that  the  proof  in  this  case  fully  meets 
and  falfills  the  conditions  and  requirements  of  the  foregoing  act,  andt 
therefore,  the  death  of  this  soldier  should  be  accepted  ^'as  sufSciently 
proved  "  as  therein  provided. 

In  view  of  the  foregoing  considerations,  I  am  clearly  of  the  opinion 
that  the  ground  upon  which  this  claim  was  rejected  is  not  tenable  under 
the  evidence  on  file,  and,  consequently,  said  action  of  rejection  is 
hereby  reversed  and  set  aside,  and  you  are  requested  to  reojien  and 
readjudicate  the  same  upon  its  merits,  accepting  the  death  of  the  sol- 
dier <<  as  sufficiently  proved  "  under  the  act  of  March  13, 1896. 


SPECIFIC  DISABILITY— INCREASE. 

GiBHABT  KUETZ. 

Soldier  is  pensioned  at  the  rate  of  $30  per  month  on  account  of  the  loss  of  a  forearm. 
Upon  an  application  for  increase  the  evidence  shows  that  soldier's  arm  vw 
amputated  at  the  elbow,  and  he  is  entitled  to  Increase  under  the  actof  Auga8t4, 

1886. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

February  2,  1898, 

On  May  25, 1896,  Gibhart  Kurtz,  late  of  Company  K,  Eighteenth 
Missouri  Veteran  Volunteers,  filed  a  declaration  for  increase  of  pension 
(certificate  No.  63825),  alleging  that  he  was  borne  upon  the  pension 
rolls  at  the  rate  of  $30  x)er  month  for  disability  from  gunshot  wound, 
causing  amputation  of  right  arm  near  the  elbow  joint;  that  he  believes 
himself  to  be  entitled  to  an  increase  of  $6  per  month  for  the  reason  tbat 
the  amputation  is  so  close  to  the  elbow  joint  that  it  has  affected  tbe 
elbow  joint  and  upper  arm. 

This  claim  for  increase  was  by  your  office  rejected  on  the  18th  day  of 
May,  1897,  on  the  ground  that  the  present  rating  for  claimant's  disabil 
ity — the  loss  of  a  forearm — is  fixed  by  the  statutes. 

Ai)peal  was  taken  on  the  17th  of  July,  1897,  resting  upon  the  con- 
tention that  the  evidence  shows  that  claimant  is  entitled  to  the  rating 
provided  in  the  act  of  August  4, 1886,  which  provision  is  as  follows: 

That  all  persons  now  on  the  pension  roUs^  and  all  persons  hereafter  granted  a  pen- 
sion; who  in  like  manner  shall  have  lost  either  an  arm  at  or  above  the  elbow,  or  a 
leg  at  or  above  the  knee,  or  been  totally  disabled  in  the  same,  shall  receive  a  pcDsioo 
of  thirty-six  dollars  per  month. 
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The  certificate  of  medical  examination  executed  on  September  1, 1897, 
reveals  the  following  objective  conditions  of  the  wound  and  amputation 
of  claimant's  right  arm: 

The  right  forearm  is  amputated  at  the  elbow  joint,  except  2  inches  of  the  nlna, 
which  is  completely  flexed  and  immoyably  fixed  on  the  anterior  surface  of  arm.  For 
this  reason  we  are  nnable  to  determine  whether  the  coronoid  process  is  present  or 
not,  bat  it  probably  is  not.    All  of  the  radins,  even  the  head,  is  absent. 

The  olecranon  process  forms  the  lowest  portion  of  the  stamp.  Stamp  thinly  cov- 
ered aiid  the  cicatrix  is  irregular,  depressed,  tender,  and  adherent.  Claimant  has 
tried  to  wear  an  artificial  limb,  but  could  not  on  account  of  the  pain  it  caused.  We 
consider  the  stump  much  less  satisfactory  than  it  would  be  if  amputation  had 
occurred  immediately  at  the  Joint. 

The  advisory  opinion  of  the  medical  referee,  dated  September  30^ 
1897,  is  as  follows: 

This  man  is  pensioned  at  $90  per  month  for  loss  of  right  forearm.  He  filed  a  claim 
for  increase  September  23, 1892,  which  was  rejected  September  20, 1893,  on  the  ground 
that  amputation  is  not  at  or  above  the  joint.  On  May  25,  1896,  he  filed  another 
claim  for  increase,  which  was  rejected  May  18,  1897,  and  from  this  latter  action  he 
appeals.  If  the  amputation  in  this  case  was  through  the  Joint  on  a  line  drawn 
around  the  elbow  joint  at  the  base  of  the  head  of  radius,  soldier  would  be  entitled 
under  the  act  of  August  4, 1886,  to  the  $36  rate  for  loss  of  arm  at  or  above  the  elbow. 
In  this  case  it  is  impossible  to  determine  the  exact  point  of  amputation  for  the  rea- 
son that  the  head  of  the  radius  was  removed  at  time  of  amputation,  and  the  frag- 
ment of  the  ulna  remaining  is  permanently  flexed  upon  the  arm.  The  landmarks, 
therefore,  by  which  the  point  of  amputation  may  be  determined  are  absent  or  inac- 
cessible. It  would  appear  that  the  amputation  was  below  the  joint,  because  2 
inches  of  the  ulna  remain,  but  there  is  no  way  by  which  this  can  be  accurately 
determined.  The  present  condition  of  the  elbow  joint  appearn  to  be  as  great  a  dis- 
ability as  an  amputation  through  the  joint.  With  this  description  of  the  condi- 
tions, I  believe  the  honorable  Assistant  Secretary  will  be  able  to  decide  whether 
soldier  is  entitled  to  specific  rate  allowed  for  amputation  through  elbow  joint. 

The  issae  in  the  case  is  thus  limited  to  one  single  question  of  fact — 
Was  the  amputation  of  soldier's  arm  at  or  above  the  elbow! 

This  case  is  controlled  by  that  of  William  W,  Scott  (7  P.  D,,  417). 

In  that  case  the  issue  was  precisely  the  same  as  in  this.  The  claim- 
ant was  x)ensioned  at  the  rate  of  $30  per  month  on  account  of  the  loss 
of  a  forearm,  and  was  seeking  an  increase  based  upon  the  contention 
that  the  amputation  of  his  arm  was,  in  legal  contemplation,  at  the 
elbow,  which  brought  his  claim  within  the  provisions  of  the  act  of 
August  4, 1886. 

It  thus  having  become  material  to  ascertain  the  limits  of  the  elbow, 
the  Department  adopted  the  definition  found  in  Gray's  Anatomy,  which 
is  as  follows: 

The  vertical  extent  of  the  elbow  joint  is  limited  above  by  a  line  drawn  from  one 
condyle  to  the  other ;  below,  by  a  line  corresponding  to  the  lowest  part  of  the  head 
of  the  radius. 

While  the  board  of  examining  surgeons  and  the  medical  referee  are 
unable  to  fix  the  exact  point  of  amputation,  still  they  agree  that  the 
head  of  the  radius  was  removed  in  said  process. 
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In  tbe  case  of  Willi»iu  W.  Hcott,  above  meiitioued,  tbe  Departineut 
beld  as  follows: 

I  huldy  tlierefure,  in  haruiouy  with  tlio  can)  uf  Lawrence  Gate8,  that  the  woni 
elbow  in  said  uct  wan  uaed  in  the  conventional  rather  than  the  technical  sense,  ami, 
in  harmony  with  the  rnle  mentioned  in  Gray's  Anatomy,  that  the  word  elbow  coven 
that  portion  of  the  arm  iurluUed  between  the  npper  edge  of  the  condyles  of  the 
huuierns  and  the  lowest  part  of  tbe  head  of  the  radius.  A  line  drawn  around  tlii* 
anu  immediately  below  the  head  of  the  radius  marks  the  lower  limit  of  the  elbow. 

Tbe  evidence  in  tbis  case,  viewed  in  tbe  ligbt  of  tbe  above  ruling, 
sbows  tbat  soldier's  arm  was  amputated  at  tbe  elbow,  and,  for  this 
reason,  your  office  decision  is  reversed,  witb  directions  to  readjudic^ite 
the  case  accordingly. 


SKUVICE— 1N1I1A*N  WARS- ACT  JULY  s87,    180«. 

Catharine  Waters  (widow). 

The  official  records  show  that -the  soldier  did  not  serve  the  required  time  in  the 
Florida  war  to  entitle  his  widow  to  pension  under  the  act  of  July  27, 1892. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

February  2^  1898. 

Tbe  ai)pellant  filed  a  declaration  under  tbe  act  of  July  27, 1892,  sw 
tbe  widow  of  James  L.  Waters,  late  of  Captain  Holland's  coiupauy, 
Florida  war,  June  28, 1894,  wbicb  was  rejected  by  your  Bureau  Septem- 
ber 20, 1894,  on  tbe  ground  of  insufficient  service. 

From  tbis  action  an  appeal  was  filed  Marcb  18, 1896,  and  by  decisloii 
of  tbis  Department,  dated  May  16, 1896,  your  action  rejecting  tbe  claim 
on  tbe  grounds  stated  was  affirmed. 

Tbis  motion  for  reeomideratiou,  filed  September  22, 1897,  contends 
tbat  tbe  appellant  is  entitled  to  pension  under  ibe  act  of  July  27, 1S92. 
citing  tbe  decision  of  tbis  Department  in  tbe  case  of  tbe  widow  oi 
William  F.  Young,  Company  H,  Fourtb  Illinois  Volunteer  Infantry, 
Mexican  war,  as  covering  ber  case. 

Tbe  act  of  July  27, 1892,  requires  tbirty  days'  service  in  tbe  Black 
Hawk  war,  tbe  Creek  war,  tbe  Cberokee  disturbances,  or  tbe  Florida 
war  witb  tbe  Seminole  Indians. 

In  tbe  decision  of  David  J.  Bailey  (7  P.  D.,  173),  Assistant  Secretary 
Reynolds  beld  tbat  under  tbe  provisions  of  tbe  act  of  July  27, 180:i, 
period  of  service  commences  from  tbe  date  wben  a  claimant  appeariMl 
at  tbe  place  of  battalion,  regimental,  or  brigade  rendezvous  desigiiau'l 
in  proper  orders,  and  ends  at  tbe  date  wben  be  re^icbed  said  rendezvon.*i 
on  bis  return,  or  (section  4701,  Revised  Statutes)  tbe  date  of  the  iiuli 
vidual  discbarge,  or  tbe  date  wben  tbe  organization  to  wbicb  lie 
belonged  was  disbanded. 

In  tbis  case  tbe  official  records  sbow  tbat  tbe  soldier  was  enrolled 
April  8,  1836,  and  was  discharged  April  14, 1836,  and  tbat  be  was  paid 
for  seven  days'  service  as  a  soldier. 
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It  also  appears  that  be  received  travel  pay  for  fifty-eight  days'  travel, 
being  600  miles  to  place  of  rendezvous  of  said  organization  and  560 
miles  from  place  of  discharge  home. 

The  facts  shown  by  the  records  are  conclusive  upon  this  Department 
as  to  the  length  of  service  rendered  by  the  soldier  in  the  Florida  war, 
which  in  this  case  is  seven  days'  actual  service. 

The  travel  pay  allowed  the  soldier  to  and  from  the  point  of  rendezvous 
was  not  pay  for  actual  military  service,  but  was  pay  for  time  and 
expenses  allowed  recruits  and  discharged  soldiers,  and  precludes  their 
being  considered' as  in  actual  military  service  during  the  time  they  were 
entitled  to  receive  it. 

The  soldier's  service  in  the  Florida  war  was  not  of  sufficient  length 
to  entitle  his  widow  to  pension  under  the  act  of  July  27, 1892,  and  the 
motion  is  therefore  overruled. 


SERVICK-ACrr  JUXE  «7,  1800. 

Henby  Boedekeb. 

Soldier  enlisted  in  the  Begnlar  Army  December  9,  1865,  and  was  di8cbarKe<l  Decem- 
ber 9,  1868.  He  was  stationed  at  Harts  Island,  New  York  Harbor,  from  Decem- 
ber 14, 1865,  to  April,  1866,  and  at  Camp  Wrigbt,  near  Galveston,  Tex.,  from 
April,  1866,  to  May,  1866,  and  at  Bicbmond,  Tex.,  from  May,  1866,  to  August 
20,1866. 

Heldf  That  his  enlistment  and  service  were  not  in  or  for  the  "  wsir  of  the  rebellion,'' 
within  the  meaning  of  the  act  of  Jnno  27,  1890.  (See  Edward  Farrell,  et  al.,7 
P.  D.  532;  John  Barleyoung,  7  P.  D.,  453 ;•  Jeremiah  Butler,  7  P.  D.,  214.) 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

February  2^  1898. 

Claimanty  ou  Jnly  29, 1897,  appealed  from  the  action  of  your  Bureau 
of  June  5,  1897,  rejecting  his  claim  (No.  11818(55),  filed  October  12, 
1896,  under  section  2  of  the  act  of  June  27, 1890,  on  the  ground  that 
soldier  was  not  in  rebellion  service,  he  having  enlisted  December  9, 18C5. 

It  is  contended  on  behalf  of  claimant  that  as  he  enlisted  December 
9, 1865,  and  served  until  December  9, 1868,  and  as  the  war  of  the  rebel- 
lion did  not  end  until  August  20,  1866,  as  held  by  the  Supreme  Court 
of  the  United  States  in  the  cases  of  United  States  v.  Anderson  (9  Wall., 
56),  The  Proctor  (12  Wall.,  702),  and  McElrath  v.  United  States  (102 
U.  S.,  438),  it  was  error  to  hold  that  soldier  was  not  in  rebellion  service. 

This  question  was  fully  considered  in  the  case  of  Edward  Farrell  et 
al.  (7  P.  D.,  632),  wherein  it  was  held  that— 

Enlistments  in  loyal  States  after  April  13,  1865,  will  not  bo  deemed  enlistments  in 
or  for  tbe  war  of  the  rebellion,  and  any  service  rendered  under  such  enliHtnients  will 
be  presumed  not  to  have  been  rendered  in  the  war  of  the  rebellion,  and  to  establish 
the  contrary  the  claimant  will  be  required  to  show  affirmatively  that  his  said  subse- 
quent service  wae  rendered  in  direct  connection  with  active  military  duty  in  aid  of 
Bappreeaing  the  rebellion. 
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In  discussing  the  question  of  the  service  pension  granted  ander  the 
act  of  June  27, 1890,  it  was  stated  in  said  case  of  Edward  Farrell  et 
al.,  above  cited,  that — 

Service  jieiisious  have  been  uniformly  granted  by  Congress  only  in  view  of  the 
fact  that  the  services  were  rendered  in  some  necessary  connection  with,  and  in  pnr- 
snance  of  the  objects  sought  to  be  attained  by,  the  particular  war  under  considera- 
tion; and  it  is  not  believed  Congress  intended  in  this  case  to  depart  from  sncb 
nnifurmity  so  as  to  create  the  anomalies  and  incongruities  in  practice  which  would 
necessarily  result  therefrom,  as  in  the  case  mentioned. 

It  is  a  well-known  historical  fact  that  the  war  was  practically  ended,  so  far  as 
actual  belligerency  was  concerned,  in  July,  1865.  (Case  of  Jeremiah  Butler,  7  P.  D., 
214.)  Active  hostilities  then  ceased,  as  they  ceased  in  the  case  of  the  Mexican  war, 
on  February  2,  1848,  at  the  signing  of  the  treaty  (ibid.,  240).  The  war  still  sub- 
sisted, however,  and  pensionable  service  may  have  been  rendered  thereafter,  botli 
in  and  during  the  war,  until  it  was  finally  terminated  as  a  status  which  will  be 
held,  in  accordance  with  the  decision  of  the  Supreme  Court  cited,  to  be  August  20, 
1866.  But  the  question,  in  any  case,  whether  service  rendered  was  connected  with 
the  war  as  part  of  its  operations  is  one  of  fact,  and  as  suoh  is  governed,  in  proof,  by 
legal  presumptions,  the  same  as  in  other  cases.  In  view  of  the  fact  that  belligerent 
hostilities  had  ceased  in  July,  1865,  it  will,  therefore,  be  presumed  that  any  service 
rendered  after  that  date  was  not  rendered  in,  although  during,  the  war  of  the  rebel- 
lion, and  the  burden  of  proof  is  upon  claimants  to  show  by  direct  and  positive  evi- 
dence that  their  service  rendered  thereafter  was  apart  of  the  operations  of  the  war, 
and  made  for  the  attainment  of  the  purpose  declared  in  the  proclamation  of  August 
20, 1866,  to  have  been  finally  attained. 

Upon  the  subjeot  of  enlistments,  it  shonld  be  borne  in  mind  that  enlistments  for 
service  in  the  war  of  the  rebellion  were  suspended  immediately  after  Lee'8  sur- 
render in  April,  1865,  and  that  instead  of  enlisting  men  in  the  volunteer  service, 
they  were  being  mustered  out  of  the  service. 

On  April  13,  1865,  the  assistant  adjutant-general  of  the  War  Department  sent  the 
following  telegram  to  superintendents  of  the  volunteer  recruiting  service  of  the 
loyal  States : 

"  By  direction  of  the  Secretary  of  War,  all  recruiting  of  troops  by  volunteer  enlist- 
ments is  hereby  suspended. 

**  lUease  so  instruct  all  mnstcring  officers,  provost-marshals,  and  other  officers  under 
your  orders  without  delay,  and  acknowledge  the  receipt  of  this  by  telegram." 

Claimant  in  this  case  enlisted  after  the  issaance  of  General  Orders, 
"No.  99,  which  was  as  follows: 

I.  In  order  to  recruit  the  ranks  of  the  regular  regiments  as  soon  as  possible,  the 
Adjutant-General  will  open  recruiting  stations  at  such  points  as  offer  a  reasonable 
prospect  of  enlisting  good  men. 

II.  Volunteers  honorably  discharged  from  the  United  States  service  who  enlist  in 
theRegular  Army  within  ten  days  from  date  of  discharge  will  he  allowed  a  furlough 
of  thirty  days  before  joining  their  regiments.  They  will  be  paid  all  pay  and  allow- 
ances to  which  they  may  bo  entitled  on  being  discharged  from  the  volunteer  service. 

By  order  of  the  Secretary  of  War : 

E.  D.  TOWKSBND, 

AsHatant  Adjutant-General, 

May  9, 1865,  the  President  issued  his  proclamation  announcing  the 
reestablishment  of  the  United  States  authority  in  the  State  of  Virginia. 
(13  Stat  L.,  777.) 

As  to  those  volunteers  who  enlisted  in  the'  Regular  Army  after  th^ 
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cessation  of  armed  hostilities,  it  can  not  be  truthfully  said  that  their 
enlistment  was  for  the  war  of  the  rebellion,  nor  should  their  service  be 
deemed  service  "  during  the  war  of  the  rebellion  "  within  the  meaning 
of  the  term  in  the  act  of  June  27, 1890,  unless  it  is  made  to  appear  that 
their  service  was  for  the  suppression  of  the  rebellion,  or  rendered  in  the 
theater  of  war,  and  having  immediate  connection  with  the  belligerent 
operations  of  said  war.  This  service  must  be  shown  to  be  a  war  service. 
Many  soldiers  desired  to  continue  in  the  military  service,  and  instead 
of  being  mustered  out  of  service  with  their  organizations  reenlisted  in 
the  Regular  Army  after  all  organized  hostile  operations  on  the  part  of 
the  enemy  had  ceased.  Their  enlistments  should  not  be  treated  as 
enlistments  in,  for,  or  during  the  war  of  the  rebellion,  within  the  mean- 
ing of  the  act  of  June  27,  1890, 

While,  therefore,  soldier's  enlistment  was  prior  to  the  final  termina- 
tion of  the  war,  as  announced  by  the  President  in  his  proclamation  of 
August  20,  18G6,  yet  his  enlistment  was  not  for  service  in  the  war  of 
the  rebellion,  as  the  Government  was  making  no  contract  of  that  char- 
acter at  that  time,  but  for  a  term  of  years  in  the  Eeguiar  Army.  His 
service  was  not  a  war  service ;  he  was  engaged  in  no  battle  or  other  active 
service  in  connection  with  the  operations  of  the  war  of  the  rebellion. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  in 
the  case  are  herewith  returned. 


MARRIAG£  OF  COLORED  TO  WHITE  PERSONS  IX  TEXAS. 

Mart  A.  Miller  (colored). 

A  colored  woman,  and  former  slave,  who  married  and  cohabited  with  a  white  man 
and  ex-soldier  in  the  State  of  Texas,  has  iio  pensionable  status  as  his  widow  for 
the  reason  that  such  marriage  was  in  violation  of  the  laws  of  that  ^State,  and 
null  and  void.     (Article  .?843,  Revised  Statutes,  Texas.) 

AsHstant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 
February  lOj  1898. 

The  soldier,  John  Backer,  was  pensioned  under  the  act  of  June  27, 
1890,  at  the  rate  of  $12  per  month.    He  died  February  9,  1893. 

The  claimant,  a  colored  woman  and  a  former  slave,  filed  a  declaration 
as  his  widow,  July  20, 1893,  under  the  act  of  June  27, 1890,  which  was 
rejected  May  14, 1897,  on  the  ground  that  the  claimant  is  not  the  legal 
widow  of  the  soldier.  The  claimant,  being  of  African  descent,  married 
the  soldier,  a  German,  in  Texas,  and  both  resided  there  until  his  death. 
The  statutory  law  of  said  State  makes  the  claimant's  marriage  to  the 
soldier  null  and  void. 

From  this  action  an  appeal  was  filed,  August  13, 1897,  contending 
that  the  ignorance  of  the  parties  to  said  marriage  should  be  considered 
and  operate  as  an  excuse, 
p  D — VOL.  9 14 
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A  well-kuowD  legal  maxim  is  that  ignorance  of  the  law  escuses  no 
one,  and  to  permit  a  party  to  i)lead  ignorance  of  the  law  in  excuse  for 
violation  of  it  would  be  to  permit  him  to  take  advantage  of  his  own 
wrong,  which  would  be  a  violation  of  another  well-known  maxim. 

Article  2843  of  the  Revised  Statutes  of  Texsis,  in  which  State  the 
said  marriage  took  place,  reads  as  follows : 

It  shall  not  be  lawfal  for  any  peraon  of  European  blood  or  their  desoendant^s  u 
intermarry  with  Africans,  or  the  descendants  of  Africans,  an<l  shonld  any  person  of 
the  aforesaid  violate  the  provisions  of  this  article  snch  marriage  shall  be  naU  ac^ 
void. 

The  marriage  of  the  claimant  to  the  soldier  being  clearly  in  violation 
of  the  statute  of  the  State  in  which  the  same  took  place,  she  has  do 
pensionable  status  before  this  Department  as  the  widow  of  the  soldier 
in  accordance  with  the  act  of  August  7, 1882,  amending  section  4702, 
Kevised  Statutes,  United  States,  which  reads  as  follows: 

Sec.  2.  That  marriages,  except  such  as  are  mentioned  in  section  forty-«eveQ  iiim* 
dred  and  five  of  the  Revised  Statutes,  shall  be  proven  in  pension  caaes  to  Ije  legal 
marriages  according  to  the  la^^  of  the  place  where  the  parties  resided  at  the  tim»'  c-i 
marriage,  or  at  the  time  when  the  right  to  pension  accrued. 

The  action  of  your  Bureau  rejecting  this  claim  on  the  grounds  stated 
was  proper,  and  the  same  is  hereby  aflBrmed. 


practice-restoration-renewal.. 
James  W.  Murray. 

Pensioner  was  receiving  $12  per  month  on  account  of  loss  of  sight  of  left  eye,  s^ 
was  dropped  from  the  rolls  in  1895.  He  filed  claims  for  renewal  and  was  reetcrei 
to  the  rolls  from  October  20^  1896,  at  $6  per  month,  for  the  same  disabilitj.  TIh 
medical  referee  expresses  the  opinion  that  he  should  not  have  been  dropped,  bsi 
his  rating  only  redaced.  Refnsal  to  restore  him  from  date  of  dropping  at  redac«< 
rating  is  based  on  the  fact  that  he  has  only  filed  claim  for  renewal  and  not  fo; 
restoration.  It  is  held  that  this  action  is  chiefly  technical,  that  the  vordi 
'^ renewal ''  and  "restoration''  in  applications  are  generally  interchangeable 
and  that  this  claimant,  having  applied  for  renewal,  and  admitted  to  be  entitles 
to  restoration,  should  be  restored  from  the  date  of  dropping  withont  other  appli 
cation. 

Assistant  Secretary  Webster-  Davis  to  the  Commissioner  o/Pensiom, 
February  10,  1898, 

In  the  case  of  James  W,  Murray,  late  of  Company  H,  Ninth  Unite^l 
States  Veteran  Volunteers  (Certiticate  No.  735195),  an  appeal  has  been 
filed  July  22, 1897,  from  the  refusal  of  your  Bureau  to  restore  his  iiam^ 
to  the  pension  rolls  from  the  date  of  dropping,  and  at  the  original  rate-^ 
$12  i)er  month.  As  your  report  upon  this  appeal  recites  the  material 
facts  and  defines  the  issue  in  the  case,  it  is  quoted  in  full: 

Sir:  In  response  to  your  request  for  a  report  on  the  appeal  in  the  ahove-mentiond 
claim,  I  have  the  honor  to  submit  the  following: 
Pensioner  was  in  receipt  of  $12  per  month  under  the  act  of  June  27, 1S90,  on  account 
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of  Iofl§  of  sight  of  left  eye,  when,  on  November  1, 1895,  be  was  dropped  f^om  the  rolls 
on  the  ground  that  the  same  was  not  a  ratable  disability  under  said  act,  as  then 
c-onstmed. 

December  26, 1895,  he  filed  a  claim  for  renewal  of  his  pension,  alleging  the  same 
disability  and  impaired  vision  of  right  eye,  and  other  disabling  causes ;  which  claim 
was  rejected  April  20,  1896,  on  the  same  ground  of  no  ratable  disability. 

October  20,  1896,  he  again  filed  a  claim  for  renewal,  based  on  substantially  the 
name  allegations,  which  claim  was  allowed  for  loss  of  sight  of  left  eye,  pension  to 
comiDence  from  said  date  of  filing,  October  20,  1896. 

From  the  actions  taken  pensioner  appeals,  contending  that  he  should  have  been 
restored  to  the  rolls  from  the  date  of  dropping,  November  1,  1895. 

It  will  be  observed  that  the  appellant  has  never  applied  to  this  Bureau  for  restora- 
tion. Neither  his  application  orDecember  26,  1895,  nor  that  of  October  20,  1896, 
was  an  application  for  restoration.  Both  were  in  form  new  claims  for  original 
pension  alleging  loss  of 'sight  of  left  eye,  and  also  other  disabling  causes. 

Although  the  action  of  dropping  November  1,  1895,  and  the  rejection  of  April  20, 
1896,  were  not  in  accord  with  the  present  practice,  it  is  not  believed  that  the  claim- 
ant could  properly  be  restored  to  the  rolls  without  having  filed  a  proper  claim  for 
restoration. 

The  report  of  the  medical  referee  herewith,  dated  Deoember  7,  1897,  sustains  the 
claim  for  restoration  from  a  medical  standpoint.  But  in  the  absence  of  a  claim 
for  restoration,  the  action  of  this  Bureau  in  fixing  the  date  of  commencement  is 
believed  to  be  proper  and  the  same  is  adhered  to. 

The  opinion  of  the  medical  referee  referred  to  is  as  follows: 

This  soldier  was  originally  pensioned  under  the  act  of  June  27, 1890,  from  October 
3, 1890,  at  $8  to  December  4, 1891,  and  then  $12  on  account  of  "losa  of  sight  of  left 
eye." 

May  28, 1895,  the  case  was  revised  under  the  practice  at  that  time  and  dropping 
wss  proposed,  which  was  carried  out  November  1, 1895,  after  proper  notice  to  the 
claimant. 

On  December  26,  1895,  he  filed  a  declaration  for  pension  under  the  act  of  June  27, 
1890,  in  which  was  alleged  ^'loss  of  sight  of  left  eye,  partial  loss  of  sight  right  eye, 
kidney  and  lung  disease,  and  rheumatism.''  Claim  was  rejected  April  20,  1896,  on 
the  ground  of  **  no  ratable  disability  shown  under  the  act  of  June  27,  1890.''  He 
filed  another  deolaration  under  the  same  law  October  20,  1896,  alleging  ''loss  of 
sight  of  left  eye  and  cataract  on  right  eye,  kidney  trouble,  and  disease  of  lungs." 
A  rate  of  $6  was  allowed  firom  October  20,  1896,  date  of  filing  declaration  for  ''loss 
of  sight  of  left  eye.''  Now  the  soldier,  through  his  attorney,  contends  that  rate 
should  have  commenced  at  date  of  dropping,  and  that  he  was  entitled  to  a  greater 
rate  than  $6  during  this  period. 

After  a  careful  examination  of  all  the  papers  in  the  ease,  it  is  my  opinion,  in  view 
of  the  permanent  character  of  the  disability  and  the  subsequent  granting  a  rate  for 
same,  the  action  of  dropping  was  error.  Reduction  to  $6  would  have  been  proper, 
thns  providing  a  rate  commensurate  with  the  degree  of  disability  shown  from  pen- 
sioned causes. 

The  certificates  of  examination  fail  to  describe  any  other  disability  which  would 
affect  the  rate. 

The  question  here  involved^  in  the  present  aspect  of  the  case,  and  in 
80  far  as  it  requires  present  consideration,  is  simply  one  of  practice 
under  the  rales  and  regulations.  The  Bureau  having  admitted  that 
the  apx)ellant  is  entitled  to  pension  for  the  original  disability  alone, 
although  at  a  reduced  rate,  and  that  upon  proper  application  the  pen- 
sion would  be  restored  to  him  at  such  reduced  rate  from  the  date  of 
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dropping,  and  the  medical  referee  having  expressed  the  opinion  that 
there  shoald  only  have  been  a  reduction  of  rating  in  the  tii^t  instance, 
and  not  a  dropping  from  the  rolls,  it  is  only  necessary  to  determine  by 
what  method  he  may  be  restored  to  his  proper  status.  Inasmuch  as 
this  appellant  was  deprived  of  his  pension  by  the  act  of  the  Bureau, 
and  afterwards,  under  a  change  of  practice  as  to  ratings,  he  was 
declared  entitled  to  his  pension  again  upon  the  same  basis  as  befort\it 
is  doubtful  whether  any  declaration  by  him  was  necessary  to  restore 
his  name  to  the  rolls.  But,  admitting  that  some  sort  of  declaration 
was  essential,  for  the  sake  of  regularity  and  as  indicative  of  his 
accjuiescence,  it  seems  superfluous  to  require  of  him  anything  more 
than  a  formal  statement  that  he  desires  to  receive  his  pension  agaiu. 

Then  aguin^  in  ordinary  cases  where  renewal  or  restoration  of  pen- 
sion is  sought,  and  where  the  rights  of  the  claimant  have  not  been 
developed  and  ])assed  upon,  as  in  this  case,  there  does  not  appear  to  be 
any  warrant  for  such  a  difi'erentiation  in  the  character  of  the  applica- 
tion as  is  made  in  your  report.  Under  the  regulations  prescribing  how 
applications  shall  be  made,  and  the  proof  to  be  furnished  thereunder, 
there  is  no  rule  laid  down  as  to  an  application  for  restoration  except  as 
it  may  have  been  intended  to  be  included  in  the  provision  as  to  claims 
for  renewah  In  fact,  from  the  readings  of  the  whole  provision  (pp.  IJi^ 
and  130,  Laws  and  llegulations,  1896),  the  words  *'renewaP  and  ••res- 
toration" would  seem  to  be  largely  interchangeable,  and  in  an  applica- 
tion where  either  word  is  used  the  character  of  the  application,  or  the 
thing  sought,  would  be  determined  by  the  facts  in  the  particular  case. 

That  this  is  true  could  probably  be  demonstrated  in  many  instances 
from  the  tiles  of  the  Bureau,  where  claimants,  not  understanding  the 
technical  difference  between  a  renewal  and  a  restoration  of  pension, 
have  applied  for  the  one  when  properly  entitled  the  other,  and  tbe 
Bureau,  with  all  the  facts  before  it,  has  doubtless  adjudicated  the  claims 
on  the  basis  of  the  title  involved.  At  any  rate,  as  pointed  out,  the 
regulations  do  not  recognize  such  a  difference  in  applications  for  renewal 
and  restoration,  whatever  the  difference  in  proof  required  in  each  case, 
as  would  give  standing  to  the  position  taken  in  this  case  as  anythiug! 
more  than  a  technicality,  and  in  view  of  the  admissions  made  it  seems 
somewhat  inconsistent  to  refuse  appellant  restoration  upon  this  appli 
cation  for  "  renewal." 

It  is  unnecessary  to  discuss  the  merits  of  the  claim  and  the  propriety 
of  what  has  been  done  and  what  is  proposed,  further  than  to  state  that 
the  opinion  of  the  medical  referee  to  the  eflFect  that  appellant  is  euti 
tied  to  restoration  at  the  reduced  rate  from  the  date  of  dropping  is 
sustained  by  the  evidence.  It  is  directed,  therefore,  that  the  case  be 
readjudicated  in  accordance  with  that  opinion. 
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attouneysiiip-forfeiture-fee. 

Eliza  Jacob  (Claimant). 

J.  H.  Vermilya  &  Co.  (Attorneys). 

As  the  appellants  have,  nuder  rale  12,  forfeited  the  attorneyHhip  by  neglecting  the 
case  for  more  than  one  year,  thoy  are  not  entitled  to  further  recognition. 

AsHi^tatit  Secretary  Webster  Davis  to  the  Commissioner  of  Penswns, 
February  U,  ISue. 

J.  H.  Vermilya  &  Co.,  of  Waaliiiigton,  1).  C,  October  20,  1897, 
appealed  in  the  matter  of  recojjDition  iii  the  claim  for  a  widow's  pen- 
sion under  the  general  law,  of  Eliza  Jac^ob. 

George  E.  Lemon,  of  Washington,  D.  C,  October  3,  1885,  filed  the 
orifrinal  declaration.  The  claim  was  rejected  March  28,  1887,  on  the 
ground  of  no  record  and  inability  of  chi,iinaiit  to  furnish  evidence  of 
soldier's  death  to  be  in  any  way  duo  or  connected  with  his  military 
service. 

The  appellants,  July  11, 1890,  filed  a  power  of  attorney.  They  filed 
evidence  November  14  and  December  28,  1892;  January  10  and  21, 
1893.  Under  date  of  July  10,  1893,  they  were  notified  that  the  evi- 
dence filed  by  them  did  not  change  the  status  of  the  case  and  that  the 
Bureau  adhered  to  its  former  action  of  rejection. 

The  Bureau  states  in  its  report  accompanying  the  appeal  of  Messrs. 
Vermilya  &  Co.  that — 

Appellants  then  apparently  aban(loned  the  clatm^  and  became  in  neglect  under 
mle  13.  June  10, 1897,  they  filed  a  oall-up  slip  and  requested  permission  to  examine 
the  papers,  which  privilegei  in  accordance  with  the  practice,  was  denied.  They 
snbsequently  appealed  to  me  from  this  action,  and  the  proper  officer  for  that  par- 
pose  was  directed  to  examine  the  case  and  adrise  them  of  their  status  as  attorneys. 
Id  compliance  with  these  instructions  appellants  were  informed,  under  date  of  Sep- 
t€mber  20,  1897,  that  they  would  be  recognized  and  given  the  status,  upon  calling 
np  the  case,  and  that  they  would  be  continued  in  the  attorneyship,  provided  they 
file  material  evidence  before  another  person  files  another  power  of  attorney.  They 
^ere  also  advised  that  the  courtesy  extended  by  recognizing  them  to  call  up  the 
case  and  obtaining  its  status  did  not  give  them  the  right  to  examine  the  case  in 
person  until  after  they  shall  have  filed  material  evidence  in  the  case.  From  this 
action  they  have  appealed,  contending  that  by  reason  of  the  limit  thus  placed  upon 
the  recognition,  they  are  unjustly  deprived  of  the  privilege  of  exercising  their  rights 
as  attorneys,  and  thereby  inflicting  a  hardship  upon  the  claimant. 

The  action  of  the  Bureau  in  this  case  was  in  harmony  with  the  practice  in  cases  of 
this  character.  These  appellants  had  apparently  abandoned  the  claim  and  were  in 
neglect  during  the  period  of  four  years.  They  were  accorded  recognition  by  courtesy 
of  the  Bureau  and  the  requirement  that  they  should  file  material  evidence  before 
being  permitted  to  make  a  personal  examination  of  the  papers  in  the  case  was  within 
the  discretionary  powers  of  the  Bureau  and  is  adhered  to. 

It  is  manifest,  as  the  Bureau  had  notified  the  appellants  of  the  eftect 
of  the  evidence  filed  by  them,  and  over  three  years  thereafter  they 
neither  called  up  the  case  nor  filed  any  evidence,  that  they  were  clearly 
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chargeable  with  laches.  Hence,  under  their  power  of  attorney  they  can 
make  no  demand  upon  the  Bureau,  for  their  title  to  recognition  has 
been  forfeited.  However,  as  they  have  not  been  superseded,  they  can 
be  accorded  recognition  through  the  courtesy  of  the  Bureau;  but  it  is 
manifest  that  recognition  under  these  conditions  is  wholly  within  the 
discretion  of  the  Bureau. 

In  this  particular  case  the  Bureau  has  informed  the  appellants  that 
they  will  be  accorded  recognition  under  said  rule  provided  they  render 
material  service  before  they  are  superseded.  Such  action  is  proi^er. 
While  it  is  within  the  province  of  the  Bureau  to  inform  the  attorneys  as 
to  the  particular  service  required — that  is,  give  them  the  requirements 
of  the  claim — it  is  wholly  within  the  discretion  of  the  Bureau  to  with- 
hold such  information  for  the  reason  that  appellants  have  forfeited  their 
rights  to  recognition.  Furthermore,  if  they  were  given  the  require 
ments  it  would  still  be  necessary  for  them  to  render  material  servi<ie 
prior  to  the  appearance  of  another  attorney  in  the  case,  and  within  the 
time  allotted  by  the  rules  of  practice  before  they  would  have  any  title 
to  recognition  under  their  present  power  of  attorney.  As  they  are  with- 
out title  to  recognition,  it  follows  that  they  have  no  right  to  in8i>ect  the 
papers  in  the  case. 

As  the  case  stands  the  appellants  under  rule  12  forfeited  their  rights 
by  neglecting  the  case  for  more  than  one  year.  Under  these  conditions 
the  action  of  the  Bureau  in  refusing  to  accord  them  further  reeognitioo 
is  proper. 

Action  affirmed. 


EVIDENCE— NEW  DISABILITY. 

Shadrick  Lee. 

Whenever,  in  a  claim  for  increase  under  the  general  law,  an  applicant,  after  lonf 
and  unexplained  silence,  alleges  a  new  disability  of  which  there  is  neither  recori 
nor  medical  evidence,  the  adverse  presumption  arising  from  the  absence  of  sncb 
evidence  may  be  rebutted,  but  can  be  overcome  only  by  direct  and  positive  piW 
of  incurrence  and  existence,  or  by  satisfactory  evidence  as  to  facts  sjid  circam* 
stances  from  which  such  incurrence  and  existence  may  be  naturally,  fairly,  and 
reasonably  inferred.     (See  case  of  Thomas  H.  Strange,  7  P.  D.,  36.) 

Assistant   Secretary   Webster  Davis  to  ths   Commissioner  of  PensioTay 

February  17,  2898, 

In  1887  this  appellant  became  a  pensioner  on  account  of  scurvy.  Oq 
March  10, 1<S88,  he  alleged  also  heart  disease  and  disease  of  kidney. s 
which  were  rejected  January  28,  1892,  on  the  ground  of  no  record  aud 
no  satisfactory  proof  of  incurrence  in  service. 

On  June  21, 1897,  thia  appeal  was  filed,  alleging  that  since  said  rejec- 
tion additional  evidence  had  been  filed,  and  that  appellant  was  notified 
April  9, 1897,  that  rejection  was  adhered  lo,  as  said  evidence  related  to 
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senrvy  only;  and  he  conteuds,  however,  that  the  evidence  establishes 
the  claim  as  to  heart  and  kidney  disease. 

The  only  record  of  any  action  on  April  9, 1897,  is  a  jacket  indorse 
ment  of  letter  of  notification  that  ^'  evidence  filed  does  not  change  the 
status  of  the  claim  for  rheum.,"  which  latter  disability  had  been  alleged 
May  9, 1893,  and  rejected  April  13, 1896.  No  action  as  to  heart  and 
kidney  diseases  appears  to  have  been  had  since  January  28,  1892. 

On  November  15,  1897,  accordingly,  the  Department  returned  the 
papers  to  yoa  for  a  report  as  to  what,  if  any,  action  had  been  taken  as 
to  alleged  heart  and  kidney  diseases  since  said  rejection  thereof  in 
1892,  and  the  retransmitted  papers  contain  a  statement,  dated  January 
11, 1898,  attached  to  the  brief  face,  to  the  effect  that  said  rejection  is 
adhered  to,  as  the  additional  evidence  mentioned  is  insufficient  to 
reopen  said  claim  on  account  of  heart  and  kidney  disease  because  but 
one  affiant  is  at  all  definite  as  to  either  of  said  diseases,  and  there  is  no 
other  testimony,  original  or  new,  conforming  to  claimant's  allegations. 

The  claimant  in  his  appeal  cites  as  in  support  of  the  claim  the  testi- 
mony of  William  R.  Brummit,  William  J.  McKaney,  E.  B,  Hudson,  J.  H. 
Farmer,  Saul  Barger,  L.  T.  Evans,  and  Henry  0.  Seaser  as  to  service 
origin,  and  of  neighbors  generally  as  to  continuance. 

He  alleges  in  his  declaration  herein  that  he  contracted  heart  disease 
and  kidne^^  disease  in  1865,  while  in  Andersonville  prison.  The  records 
show  he  was  captured  in  January,  1864,  and  was  in  confinement  there- 
after at  Richmond,  Va.,  and  Andersonville,  Ga.,  at  which  latter  place 
he  was  treated  in  August,  1864,  for  diarrhea,  was  paroled  April  28, 
1.S65,  and  mustered  out  May  29, 1865,  to  date  April  17, 1865. 

As  stated  in  your  letter,  none  of  the  original  testimony — that  of  Hud- 
son, Brummit,  and  McKaney — conforms  to  claimant's  allegations  as  to 
origin.  All  of  these  testify  as  to  incurrence  in  June,  1862.  Said 
Farmer  testified,  in  1894,  generally  as  to  scurvy,  and  abided  merely  that 
he  had  "heard  said  Lee  complain  of  heart  and  kidney  troubles." 
Barger  stated,  in  afiQdavit  filed  in  February,  1897,  that  he  was  captured 
November  6, 1863,  and  taken  to  Belle  Island;  that  claimant  was  there 
at  same  time,  and  was  sent  from  there  to  Andersonville;  that  he  met 
him  again  in  1866,  when  he  complained  of  heart  and  kidney  disease. 
Henry  O.  Slover  states  in  his  aflfidavit,  filed  in  March,  1897,  that 
claimant  had  scurvy  and  some  other  diseases,  which  he  can't  name, 
and  complained  of  stomach  or  heart  troubles.  C.  T.  Dickerson  and 
D.  B.  Collins  are  alike  general  and  meager  in  their  statement,  and,  as 
stated,  only  Lafayette  F.  Evans,  of  all  these,  testifies  positively  as  to 
actual  existence  in  service  of  either  heart  or  kidney  disease,  and  his 
testimony  is  weak  and  far  from  being  satisfactory. 

Your  rejection  was  clearly  warranted  by  the  evidence  and  in  accord- 
ance with  the  weUestablished  rule  in  such  cases,  which  is  as  follows : 

Whenever,  in  a  claim  for  increase  of  pension  under  the  general  law,  an  applicant, 
after  long  and  unexp]aine<1  silence,  alleges  a  new  disability  of  which  there  is  neither 
lecord  nor  medical  evidence,  the  adverso  presumption  arising  from  the  absence  of 
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snch  evidence  is  open  to  rebnttal  by  the  teAtimony  of  offioere,  comndea,  and  neigh- 
bors, but  such  presumption  is  not  outweighed  by  the  mere  recital  under  oath  ^t 
asst  rtioiiH  ma<le  long  since  by  the  soldier  himself  or  by  general  and  vague  Btatemeit^ 
ol  the  witnenseSj  and  can  be  overcome  only  by  direct  and  positive  proof  of  incir- 
reuce  and  existence,  or  by  satisfactory  evidence  as  to  facts  and  circumAtanees  frKn 
which  said  incurrence  and  existence  are  to  bo  naturally,  fairly,  and  reasooa^lT 
infirriMl.     (Thomas  H.  Strange,  7  P.  D.,  36.) 

Eejection  is  affirmed  accordingly. 


COMMENCKMEXT,  ACT  JUXE  27,  18!K>-rNCREASK. 

KoLLiN  Lewis. 

Pension  under  the  second  section  of  the  act  of  June  27,  1890,  must  commence  fm 
tbo  date  of  filing  of  the  declaration,  provided  a  pensionable  degree  of  di3;il»:i;:i 
is  shown  to  have  existed  on  that  date;  but  where  such  pensionable  de^ret?  <^ 
disability  did  not  exist  at  date  of  filing  the  declaration,  but  it  appears  tbut  >l'» 
Hoquent  to  the  filing  of  such  declaration  and  before  a  medical  examination  -jii 
had  an  applicant  became  pensionably  disabled,  another  declaration  must  betii^^i 

Assistant   Secretary  Webster  Davis   to  the  Commissioner  of  Pensionn 

February  17 ,  189S. 

On  July  20, 1890,  Rollin  Lewis  filed  an  application  for  pension  (terd 
ficate  No.  46287)  under  the  provisious  of  the  act  of  June  27,  l*^'"! 
alleging  gunshot  wound  of  right  leg,  rheumatism,  chronic  diarrhea 
obesity,  age,  asthma,  h(*art  trouble,  and  general  debility. 

The  claim  was  rejected  on  May  26, 1897,  on  the  ground  that  no  rati 
ble  disability  was  found  to  exist. 

Appeal  was  taken  August  13, 1897,  based  upon  the  contention  th^ 
the  evidence  on  file,  together  with  the  reports  of  examining  boardj 
shows  his  condition  to  be  such  as  to  entitle  him  to  a  higher  rating  thJ 
he  is  receiving  under  the  general  law  ,•  that  he  is  now  67  years  oh 
which,  with  his  disabilities,  should  entitle  him  to  the  full  lutdng  of  tl 
new  law. 

Soldier  was  pensioned  under  the  general  law  at  the  rate  of  t4  p^ 
month  on  account  of  disability  resulting  from  gunshot  wound  of  rigl 
leg,  which  rate  was  increased  to  $6  per  month  under  the  provision  i 
the  act  of  March  2, 1895. 

The  material  fa(*ts  disclosed  by  the  record  of  the  case  that  are  nece 
sary  to  an  intelligent  consideration  thereof  are  set  forth  in  the  advisol 
opinion  of  the  medical  referee  of  October  30, 1897,  which  is  as  follow! 

An  appeal  is  taken  in  this  case  from  the  rejection  of  the  claim  under  the  act  of  Jq 
27, 1890.  The  declaration  was  filed  July  22, 1890;  hut  the  claim  was  not  adjadii'»l| 
until  March,  1897. 

The  claimant  was  examined  September  21,  1892,  when  some  evidence  of  asthma  ai 
rheumatism  were  described,  in  addition  to  the  gunshot  wound  of  the  right  leg,  I 
which  he  is  pensioned.  The  claimant  waa  reported  as  very  muscular;  obesity  w 
not  excessive;  there  was  no  evidence  of  debility. 

Another  examination  was  made  May  15,  1895,  when  the  evidences  of  asthma  d 
rheumuti.sm  were  somewhat  more  marked,  but  tiiere  was  no  otiier  disability  ia 
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waa  shown  at  the  foTmer  examination.  The  claimant's  age  at  that  time  was  given 
as  65  years. 

The  former  certificate  does  not  show  a  ratable  degree  of  disability  under  the  act  of 
June  27 f  1890,  from  any  cause  or  causes.  The  last  certificate  does  not  show  a  ratable 
degree  of  disability  independent  of  the  efl^erts  of  a^e.  In  accordance  with  the  caae 
of  Krancis  Frank  (9  P.  D.,  68),  this  claimant  should  now  be  deemed  entitled  to 
the  minimum  rating,  but  it  is  evident  that  the  rating  could  not  be  allowed  from  the 
date  of  filing  the  first  declaration,  and,  as  no  other  declaration  is  on  file,  there  is  no 
le^ral  date  from  which  the  pension  could  begin.  The  claimant  is  now  in  receipt  of 
$()  per  month  nnder  the  provision  of  the  act  of  March  2, 1895.  In  view  of  these  facts 
the  rejection  of  the  claim  is  believed  to  have  been  proper. 

In  the  case  of  Francis  Frank  the  Department  ruled  that  an  applicant 
for  pension  under  act  of  June  27, 1890, 

who  has  attained  the  age  of  65  years  shall  be  deemed  entitlcMl  to  at  least  the  mini- 
mum rate  of  ^tension  provided  by  that  act, 

unless   the  evidence  and  medical  examinations  disclose  an  unusual 
vigor  and  activity  for  the  performance  of  manual  labor. 
The  Department  in  formulating  rules  to  promote 

a  safe,  speedy,  and  uniform  system  of  adjudicating  claims  that  arise  under  the  second 
section  of  the  act  of  June  27, 1890, 

(Instructions,  9  P.  D.,  93),  reliiting  to  disabilities  which  are  incurred 
subsequent  to  the  time  of  tiling  the  declaration  and  prior  to  medical 
examinations,  says: 

Shonld  it  be  found,  however,  not  to  have  existed  at  the  time  when  the  original 
application  was  filed,  bnt  from  a  subsequent  date  prior  to  medical  examination,  the 
degrees  of  the  disability  of  the  application  being  below  the  maximum  rating,  pen- 
sion may  be  increased  accordingly  from  the  date  when  such  wound  or  injury  was 
incurred  or  disease  contracted,  provided  the  degree  of  disability  from  all  contribu- 
tory causes  is  thereby  enhanced  to  a  sufficient  extent  to  justify  a  higher  rating. 

Should  it  be  found  impossible  to  fix  the  exact  date  when  such  wound  or  injury 
was  received  or  disease  contracted,  the  higher  rating  shall  commence  from  the  date 
of  the  certificate  of  medical  examination  showing  its  existence. 

When  the  last  medical  examination  was  had  claimant  had  arrived  at 
the  age  of  65  years.  This  fact  might  have  been  considered  in  connec- 
tion with  other  disabilities  in  order  to  determine  what  rating  might  be 
given  to  claimant  under  the  act  in  question.  It  might  have  been  prop- 
erly considered  as  a  supplemental  factor,  to  augment  the  rating  author- 
ized by  preexisting  disabilities,  the  increase  thus  arising  to  take  effect 
from  the  date  at  which  soldier  reached  that  age. 

This  rule  applies,  however,  only  in  cases  where  some  ratable  disa- 
hility  under  said  act  did  exist  at  the  time  of  filing  the  original  declara- 
tion. If  no  ratable  disability  whatever  existed  at  that  time,  the  claim- 
ant can  not  base  a  title  to  pension  upon  a  disability  of  subsequent 
incurrence. 

Eliminating  the  factor  of  age  from  the  case  at  bar,  the  evidence  fails 
to  show  title  to  any  rating  under  the  a<5t  of  June  27, 1890,  and  for  that 
reason  the  rejection  was  proper.  Besides,  from  a  medical  standpoint 
the  pension  which  appellant  is  now  receiving  is  shown  to  be  commen- 
surate with  existing  disabilities. 

The  action  appealed  fioui  is  therefore  aflirmed. 
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bbs  judicata«-8tabe  decisis-bsoon8idsbatiok. 
James  Duval. 

Neither  the  doctrioe  of  res  Jadicata  nor  Htare  decisis  is  strictly  applicable  to  claims 
for  peDsioD,  and  when  adopted  by  tho  Department,  simply  be(*omes  a  rale  which 
each  administration  prescribes  for  itself  as  a  matter  of  policy  or  conveuit'Dce. 
and  may  be  waived,  suspended,  or  ignored,  as  justice,  policy,  or  convenieoi-c 
requires.     (Case  of  Mary  E.  Kastridge,  H  V,  D.,  5.) 

Aftsistani  Secretary  Webster  Davis  to  the  Commusioner  of  Pensions, 

February  Z'J,  Ls98. 

Claimant's  attorney  on  September  15, 1897,  filed  a  motion  for  recon- 
sideration of  departmental  decision  of  November  7, 1896,  affirming  tbe 
action  of  your  Bureau  of  August  24,  1896,  which  in  effect  rejected  bis 
application  for  renewal  and  increase  of  pension,  filed  August  12,  ISlHi, 
under  section  2  of  the  act  of  June  27, 1890. 

It  is  contended,  in  brief,  that  claimant  should  have  been  restored  to 
his  pension  under  section  2  of  the  act  of  June  27, 1890,  at  88  per  moiitli, 
from  the  date  at  whirh  be  was  dropped  from  the  roll  under  said  act. 
Also,  that  his  claim  having  been  adjudicated,  and  claimant  having  been 
granted  a  pension  under  said  act  at  $8,  a  subsequent  Commissioner  of 
Pensions  had  no  legal  right  to  review  the  decisions  of  his  predecessor. 

The  question  as  to  the  degree  of  his  disability  under  said  act  of  June 
27,  1890,  was  fully  considered  in  the  decision  of  November  7,  1896,  and 
no  valid  reason  appears  for  receding  from  the  conclusion  then  reached, 
affirming  the  action  of  your  Bureau.  While  the  effect  of  the  action  of 
your  Bureau  of  August  24, 1896,  was  to  deny  the  application  for  restora- 
tion and  increase,  yet  the  claim  was  adjudicated  allowing  his  claim  for 
pension  under  said  act  of  June  27, 1890,  at  $6  on  account  of  rheumatism, 
varicose  veins  of  both  legs,  and  disease  of  eyes,  no  certificate  to  issue 
unless  the  claimant  so  elected.  While  the  action  did  not  in  terms  state 
the  date  of  commencement,  yet  the  claimant,  not  having  elected  to 
accept  a  pension  under  the  act  of  1890  in  lieu  of  his  pension  at  tbe 
same  rate  under  tbe  old  law,  the  question  as  to  when  his  pension  under 
the  new  law  would  commence  has  not  been  passed  upon  by  the  Com- 
missioner. The  Department  will  not  assume  in  advance  that  your 
Bureau  would  err  in  properly  dating  the  commencement,  should 
claimant  elect  to  accept  a  pension  under  the  act  of  June  27, 1890. 

In  reference  to  the  second  point  raised,  that  a  subsequent  commis- 
sioner has  no  legal  right  to  review  the  action  of  his  predecessor,  this  is 
but  another  form  of  invoking  the  doctrine  of  res  judicata. 

The  reasons  why  the  rule  as  applied  by  the  courts  or  to  cases  in 
which  the  rights  of  third  parties  are  involved  was  discussed  and  passed 
upon  in  the  case  of  Mary  E.  Eastridge  (8  P.  D.,  5;,  wherein  it  was 
held  that — 

While  the  doctrine  of  res  jurlicata  and  stare  decisis  is  not  strictly  applicable  to 
claims  involving  the  title  to  pensionH  or  iucreuse  or  rejection  of  rates,  so  long  U 
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elaimaat  or  peDsioner  surviyes,  the  right  of  third  parties  not  being  involved,  yet 
as  was  said  by  Judge  Cox  in  the  case  of  Long  v.  The  CommiBsioner  of  Pensions, 
decided  Febrnary  2S,  1894 : 

"There  is  no  statate  which  exclndes  the  right  of  an  executive  officer  to  review  the 
action  of  his  predecessor  in  any  unsettled  or  inchoate  matter.  »  »  *  The  doctrine 
of  stare  decisis  is  simply  a  rale  which  each  administration  prescribes  for  itself,  with- 
out being  constrained  to  do  so  by  any  statute  or  general  principle  of  law,  but  simply 
as  a  matt'cr  of  policy  or  convenience.  »  «  »  j  infer  that  it  has  been  the  usage  of 
the  Department  of  the  Interior  not  to  apply  the  doctrine  of  re8  adjudicata  to  the 
rating  of  a  pensioner,  and  in  the  absence  of  statutory  provisions  I  should  consider 
this  usage  the  controlling  authority  on  the  subject.  I  think,  however,  that  it  also 
has  the  support  of  statate  law.  *  *  *  No  title  passes  by  the  admission  of  an 
apidicant  to  the  pension  roll  as  in  the  case  of  a  patent  to  laud,  which  can  not  be 
recalled.  Pensions  are  the  bonnties  of  the  Government  which  Congress  has  the 
right  to  give,  withhold,  or  recall  at  its  discretion.  *  *  *  It  is  the  duty  of  the 
oflicers  of  the  Government  to  see  that  its  bounty  is  not  abused.  It  is  the  duty  of 
the  Commissioner,  on  a  proper  application,  to  decide  what  share  of  that  bounty  the 
law  intends  to  bestow  upon  the  applicant.  Whatever  is  paid  to  him  under  that  deci- 
sion is  gone  beyond  recall,  but  if  the  succeeding  Commissioner  should  be  satisfied 
that  the  pensioner  was  wrongfully  rated,  why  should  he  not  correct  the  error  as  to 
further  payments?  The  pensioner  has  no  contract  rights  to  future  payments.  He 
has  no  vested  rights  in  an  erroneous  construction  of  the  law.  The  Government  can 
not  bring  suit  to  set  aside  a  mere  erroneous  decision  of  an  ex-officer.  *  *  *  Its 
only  remedy  is  in  its  own  hands,  and  that  is  to  stop  the  abuse,  and  the  Commissioner, 
for  the  time  being,  is  its  organ  to  do  that.'' 

In  th«>  case  of  Harrison  v.  United  States  (20  C.  Cls.  Rep.,  122),  which  was  a  suit  to 
recover  a  pension  which  had  once  been  allowed,  but  discontinued  because  its  allow- 
ance had  been  obtained  through  fraud,  the  court  said: 

"  If  the  placing  of  the  name  of  an  applicant  upon  the  roll  is  to  be  considered  a 
judicial  act,  it  should  only  be  considered  a  judgment  nisi.  The  proceedings  are 
largely  ex  parte,  and  from  the  vast  number  of  applicants  the  work  must  be  performed 
aud  the  roll  made  up  for  the  most  part  by  the  clerks." 

Where  cases  are  tried  before  a  judicial  tribunal,  the  parties  interested  are  before 
the  conrt  and  confronted  with  the  witnesses  who  are  subject  to  examination  and 
cross-examination,  and  the  facts  of  the  case  thus  duly  ascertained  and  finally  deter- 
mined, become,  as  a  general  rule,  conclusive,  subject  only  to  be  reviewed  by  an 
appelate  court.    The  judgment  must  be  a  valid  and  final  judgment. 

It  is,  therefore,  to  such  proceedings  only  that  the  doctrine  of  res  judicata  or 
stare  decisis  is  strictly  applicable.  The  doctrines,  when  adopted  by  the  Department 
in  pension  cases,  simply  become  rules  which  each  Administration  prescribes  for 
itself  as  a  matter  of  policy  or  convenience,  and  may  be  waived,  suspended,  or  ignored 
as  justice,  public  policy,  or  convenience  requires. 

The  general  policy  regarding  the  application  of  the  doctrine  of  res 
adjodicata,  as  applied  to  pension  cases,  was  announced  in  the  case  of 
Jackson  Martin,  7  P.  D.,  265,  as  follows: 

While  it  has  been  held  that  '<no  pensioner  has  a  vested  right  to  his  pension'^ 
(United  States  v.  Teller,  107  U.  S.  Rep.,  64),  yet  I  also  hold  that  cases  long  since 
adjudicated  by  previous  administrations  should  not  be  reopened,  reconsidered,  nor 
adjudicated,  except  (1)  upon  discovery  that  the  pension  was  procured  through  fraud, 
(2)  when  under  the  statutes  the  pension  is  required  to  be  increased  or  reduced  in 
accordance  with  the  degree  of  the  pensionable  disability,  (3)  when  indisputable  or 
manifest  error  in  law  or  fact  is  apparent  in  the  record,  or  (4)  when  on  presentation  of 
new  and  material  evidence  it  is  indubitably  shown  that  through  mistake  the  pension 
was  in  whole  or  in  part  illegally  refused  or  granted. 
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Tbe  act  of  December  21, 1893,  provides  that  pensions  granted  under 
any  law  authorizing  the  granting  of  pensions,  on  application  made  and 
adjudicated  upon,  shall  be  deemed  and  held  by  all  officers  of  the  United 
States  to  be  a  vested  right  in  the  pensioner  to  the  extent  that  payment 
of  the  pension  should  not  be  withheld  or  suspended  until  after  due 
notice  to  the  pensioner  of  not  less  than  thirty  days,  the  Commissioner, 
after  hearing  all  the  evidence,  shall  decide  to  annul,  vacate,  modify,  or 
set  aside  the  decision  on  which  such  pension  was  granted.  The  fore- 
going provision  is,  however,  to  be  construed  in  pari  materia  with  tbe 
provisions  of  the  act  of  June  21, 1879,  which  provided — 

That  the  Coramissioner  of  Pensions  shall  have  the  same  power  as  heretofore  to 
order  special  esaminatious  whenever,  in  his  judgment,  the  same  may  he  necessary, 
and  to  increase  or  reduce  the  pension  according  to  right  and  justice;  hut  in  no  ca»* 
shall  a  pension  he  withdrawn  or  reduced  except  upon  notice  to  the  pensioner  and  a 
hearing  upon  sworn  testimony,  except  as  to  the  certificate  of  the  examining  sur<]jeon. 

The  pensioner  in  this  case  was  dropped  from  the  rolls  under  the  act 
of  June  27, 1890,  on  a  medical  examination  had  under  his  application 
for  increase,  which  action  appears  to  have  been  according  to  right  and 
justice. 

The  motion  for  reconsideration  is  therefore  denied. 


anterebeiiliox  service— disabii.rry-origin. 
Mattbo  Bianchi  (deceased). 

1.  Evidence  alone  that  a  claimant  was  treated  in  the  service  for  the  disease  causing 

the  disahility  for  which  pension  is  claimed  is  not  sufiicient  to  estahlish  a  claim: 
the  continuance  of  the  disease  and  the  extent  to  which  it  disahled  for  the  per- 
formance of  manual  lahor  must  he  shown. 

2.  As  it  appears  that  the  disease  causing  the  disahility  on  account  of  which  pension 

was  claimed  was  contracted  prior  to  March  4,  1861|  claimant  in  this  case  is  not 
pension ahle,  for  the  reason  that  his  application  was  not  filed  within  three  jean 
from  the  date  of  his  discharge  and  was  not  completed  prior  to  his  death,  as 
required  hy  section  4713  of  the  Revised  Statutes. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensiom^ 

February  26y  1898. 

The  soldier,  Matteo  Bianchi,  late  sergeant  Battery  K,  Third  United 
States  Artillery,  filed  a  claim  for  pension  on  the  3Ist  of  January,  18S9, 
alleging  that  while  in  the  United  States  military  service  and  in  the  line 
of  duty,  at  Alexandria,  Va.,  on  or  about  March  10, 1862,  he  contractini 
neuralgia  in  his  back  and  hips  from  exposure.  He  died  October  1, 1804, 
while  said  cliiini  was  yet  pending.  The  prosecution  of  said  claim  was 
continued  by  his  widow.  It  was  finally  rejected  June  25,  1896,  on  the 
ground  that  there  was  no  period  for  which  pension  could  be  allowed, 
the  records  of  the  War  Department  showing  that  the  soldier's  disability 
originated  prior  to  March  4,  1861,  and  the  claim  not  having  been  tiled 


DECISIONS    RELATING   TO   PENSIONS.  221 

within  three  years  after  his  final  discharge  from  service,  and  the  evidence 
requisite  to  establish  the  same  not  having  been  Ulexl  until  after  his 
death. 

The  law  which  your  Bureau  held  to  be  applicable  to  the  case  is  con- 
tained in  section  4713,  Revised  Statutes,  which  reads  as  follows: 

In  all  cases  in  ^hich  the  cause  of  dinability  or  death  originated  in  the  sorvico  2>rior 
to  the  fourth  day  of  March,  eighteen  hundred  and  sixty- one,  and  an  application  for 
pension  shall  not  have  been  filed  within  three  years  from  the  discharge  or  death  of 
the  person  on  whose  account  the  claim  is  made,  or  within  three  years  of  the  termina- 
tion of  a  pension  previously  granted  on  account  of  the  service  and  deatli  of  the  same 
person,  the  pension  shall  commence  from  the  date  of  tiling  by  the  party  prosecuting 
the  claim  the  last  paper  requisite  to  establish  the  same.  But  no  claim  allowed  prior 
to  the  sixth  day  of  June,  eighteen  hundred  ond  8ixty-»ix,  shall  be  affected  by  any- 
thing herein  contained. 

It  is  contended  in  the  appeal,  filed  July  7, 1897: 

First.  That  the  evidence  necessary  to  complete  a  claim  of  this  char- 
actor  is  proof  of  origin  of  the  disability  claimed  for  in  the  service  and 
line  of  duty,  and  that  such  evidence  was  furnished  by  the  records  of 
the  War  Department  and  was  in  the  case  long  prior  to  the  soldier's 
death. 

Second.  That  your  Bureau  is  not  justified  in  setting  up  section  4713, 
Revised  Statutes,  as  a  bar  to  tlie  admission  of  the  claim,  it  being  a 
reasonable  assumption,  in  view  of  all  the  evidence,  that  the  soldier's 
disability  was  due  to  exposure  subsequent  to  March  4, 18(J1. 

The  records  of  the  War  Department  show  that  he  was  in  the  military 
service  continuously  from  December  20,  1853,  to  November  1,  1862, 
when  he  was  discharged  for  disability,  and  that  he  again  enlisted  May 
24, 1866,  and  was  finally  discharged  May  31, 1869.  During  his  service 
he  received  medical  treatment  as  follows: 

June  18,  1858,  to  July  2, 1858,  for  fistula;  April  19, 1859,  to  April  23, 
1859,  for  ophthalmia;  July  17, 1859,  to  July  21,  1859,  for  rheumatism; 
March  19, 1860,  to  March  24,  1860,  for  ambustio;  June  6, 1860,  to  June 
10,  1860,  for  cholera  morbus;  April  17, 1861,  to  April  22, 1861,  for  sub- 
luxatio;  August  4,  1862,  to  August  14, 1862,  for  sciatica,  and  August 
17, 1862,  to  November  1, 1862,  for  coxalgia. 

He  was  also  treated  for  rheumatism  in  October,  1866,  and  March, 
1867 ;  for  acute  diarrhea  in  August  and  September,  1867 ;  for  a  boil  in 
November,  1867,  and  for  constipation  in  January,  1868. 

The  disabilities  for  which  he  was  discharged  on  November  1, 1862,  were 
coxalgia,  caused  by  a  wrench  of  the  hip,  and  persistent  constipation. 

It  is  argued,  in  support  of  the  appeal,  that  it  is  unreasonable  to  hold 
that  a  man  can  not  recover  from  an  acute  attack  of  rheumatism;  that 
the  records  and  other  evidence  in  this  case  tend  to  show  that  the  soldier 
completely  recovered  from  the  attack  of  rheumatism  prior  to  March  4, 
1861;  and  that— 

the  fact  that  he  underwent  greater  hardship  and  exposure  subsequent  to  March  4, 
1861,  than  he  ever  did  at  any  time  prior  thereto,  and  that  after  a  year's  active  service 
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in  the  field  he  was  taken  down  with  what  he  termed  uenralgia  of  the  back  and  hip». 
is  good  evidence  that  said  attack  was  due  to  the  exposure  he  underwent  subsequent 
to  March  4,  1861. 

The  luedical  referee  to  whom  the  case  has  been  referred  for  an  advi- 
sory opinion  touching  some  of  the  issues  involved  says: 

While  it  is  not  to  he  denied  that  a  person  may  recover  from  an  attack  of  amte 
rheumatism,  so  far  as  sensations  and  outward  appearances  may  1>ti  concerned,  vet  it 
is  never  safe  to  conclude  that  a  perfect  recovery  has  taken  place.  An  attack  of 
rheumatism  tends  to  predispose  to  further  attacks  of  rheumatism.  In  fact  the  estab- 
lishing of  the  continuance  of  rheumatism  does  not  necessarily  imply  that  nniDis- 
takable  evidence  of  the  disease  must  be  shown  present  at  all  times  and  continuously. 
I  do  not  think  it  possible  to  establish  beyond  a  doubt,  by  any  testimony,  whethrt 
the  rheumatism  for  which  soldier  was  treated  in  1867  was  a  continuance  of  the  dis- 
ease of  1859  or  whether  it  was  a  new  and  separate  attack  of  the  same  disease. 

There  is  no  evidence  that  the  soldier  was  free  from  sensations  of  or 
outward  mauifestations  of  rheumatism  between  July,  1859,  and  March, 
1862.  We  are  asked  to  assume  that  he  had  recovered  from  said  disease 
because  there  is  no  record  of  treatment  for  it  during  that  period.  Sucli 
an/ assumption,  if  made  a  general  rule,  would  defeat  the  great  majority 
of  claims  for  pension  on  account  of  rheumatism. 

There  is  no  evidence  on  file  that  this  soldier  suffered  from  rheomatisni 
between  1862  and  1866,  or  between  1867  and  1869,  but  no  question  has 
been  or  will  be  raised  as  to  the  continuance  of  the  disease  during 
those  i)eriods.  I  see  no  good  reason  why  the  same  rule  should  not  apply 
to  the  interval  between  1859  and  1862. 

Admitting  that  the  soldier  underwent  greater  hardship  and  exposare 
subsequent  to  March  4, 1861,  than  he  ever  did  at  any  time  prior  thereto 
(as  to  which  there  is  no  evidence),  it  does  not  follow  that  he  did  not 
undergo  sufficient  exposure  prior  to  1861  to  cause  chronic  rheumatism. 

In  the  absence  of  positive  evidence  to  the  contrary,  I  think  it  is  fair 
to  presume  that  the  rheumatic  trouble  for  which  he  claimed  pension 
originated  in  1859. 

In  regard  to  the  other  point  raised  by  the  appeal,  I  would  say  that 
something  more  is  necessary  to  complete  a  claim  of  this  character  than 
evidence  that  the  soldier  was  treated  for  the  alleged  disease  while  in 
the  service.  The  continuance  of  the  disease  and  the  extent  to  which 
it  disabled  him  for  the  performance  of  manual  labor  must  be  shown. 
It  was  held  by  Attorney- General  Wirt  that — 

evidence  is  not  complete  while  anything  of  form  or  of  suhstance  is  wanting,  nor  nutil 
it  comes  in  such  shape  that  its  admissibility  is  unqnestionable.     (10  Op.,  562.) 

The  evidence  necessary  to  complete  this  soldier's  claim  was  not  filed 
until  after  his  death. 
The  action  of  your  Bureau  is  affirmed. 
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dkci4akation8  act  juitb  87,  1890-dis ability-evidence. 
Gboboe  Ellis  (deceased). 

It  being  shown  that  the  deceased  soldier  was,  at  the  date  of  filing  his  application  for 
pension  and  np  to  the  date  of  his  death,  incapacitated  for  earning  a  snpport  by 
manaal  labor  in  a  pensionable  degree,  under  the  provisions  of  section  2,  act  of 
June  27, 1890,  by  disabling  causes  not  alleged  by  him  in  his  application,  bnt 
shown  not  to  be  due  to  vicious  habits,  bis  claim  should  be  admitted  under 
instructions  of  this  Department  of  July  28,  1897.     (P.  D,,  93.) 

Assistant  Secretary   Webster  Davis  to   tlie   Commissioni'r  of  Pensions^ 

February  26^  1898. 

The  deceased  soldier  filed  in  your  Bareau  on  July  31,  1890,  an  appli- 
cation for  pension  under  the  provisions  of  section  2,  act  of  June  27, 
1S90,  alleging  inability  to  earn  a  support  by  manual  labor  from  scurvy 
and  chronic  diarrhea.  The  soldier  died  on  March  4,  1S91,  leaving 
said  claim  pending  and  unadjudicated,  and  this  appellant  was  per- 
mitted to  continue  the  prosecution  of  the  same  to  completion  as  his 
widow. 

Said  claim  was  rejected  on  May  20, 1896,  upon  the  ground  that  a 
degree  of  incapacity  to  earn  a  support  by  manual  labor  firom  the  dis- 
abling causes  alleged  by  soldier  in  his  application,  which  was  pension- 
able under  the  provisions  of  said  section,  had  not  been  shown  to  exist. 
From  this  action  appeal  was  taken  on  July  19, 1897. 

The  deceased  soldier  was  medically  examined  under  his  said  applica- 
tion by  the  board  of  surgeons  at  Frankfort,  Ky.,  on  February  4,  1S91, 
who  certify  and  describe  his  physical  condition  and  existing  disability 
as  found  by  them  as  follows: 

Upon  examination  we  find  the  following  ohjective  conditions:  Pulse  rate,  120; 
respiration^ 20;  temperatare,  101.5 ;  height, 6 feet ;  weight,  120 pounds;  age,  45 years. 
Claimant  has  a  worn,  emaciated  appearance.  Tongue  coated  and  red  at  edges  and 
tip.  Throat  and  nasal  cavities  congested.  Stomach  tender.  Ahdomen  full ;  ascites 
present,  legs  and  feet  osdematons  from  pressure  of  fluid  on  vena  cava.  Cirrhosis  ot 
liver.  Edges  hard.  Spleen  enlarged.  Auscultation  and  percussion  reveal  mitral 
insufficiency,  with  hypertrophy,  displacement  upward  from  pressure.  Vesicular 
mnrmnr  in  lungs  ohscnred  from  same  cause;  no  cavities;  no  pain.  Considerahle 
dyspnoea  on  least  exertion.  Diarrhea  chronic.  Examination  of  rectum  shows  con- 
gestion. Vessels  engorged.  Three  large  ulcers  on  posterior  wall  and  two  internal 
hemorrhoids  near  anal  orifice,  size  hean,  tender  and  hleeding.  Claimant  sufiers 
great  pain  from  introduction  [of]  speculum. 

It  is  the  opinion  of  the  hoard  that  the  claimant  is  entitled,  in  his  present  condi- 
tion, third-grade  rating. 

On  Aagnst  18, 1897,  this  claim  was  submitted  to  the  medical  referee 
for  his  consideration  and  opinion,  who  replied,  on  September  22, 1897, 
as  follows: 

From  an  examination  of  this  case  it  appears  that  the  invalid  claim  under  the  act 
of  June  27,  1890,  which  had  heen  rejected  on  legal  grounds  in  June,  1894,  was 
''reopened  for  further  consideration  under  recent  departmental  decisions.*'  It  was 
then  Buhmitted,  under  date  of  May  14,  1896,  for  a  statement  as  to  whether  deceased 
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Boldier  was  ratably  disabled  from  the  date  of  tiling  by  chronic  diarrhea  and  scurvy. 
The  claim  was  rejected  May  16,  1896,  on  the  j^rouDd  of  "no  ratsible  disability  shown 
from  ciiiiso  alleged  under  the  act  of  June  27,  1890."  This  ai'tion  appears  to  havt 
been  correct,  for  neither  the  medical  t-estimony  nor  the  certificate  of  examinatioo 
dated  February  4,  1891,  shows  anj'  disability  from  those  causes,  or  which  ran  be 
medically  accepted  as  covered  by  the  allegation. 

Kelativo  to  your  inquiry  under  date  of  August  18,  1897,  it  can  not  be  stated  that 
there  was  no  disability  under  act  of  June  27,  1890.  The  certificate  dtted  Febraan 
4,  1891,  one  month  before  the  death  of  soldier,  showed  a  serious  disease  of  the  he.ut 
and  liver  and  general  dropsy,  and  the  testimony  appears  to  show  that  be  was  l:u(l  t  p 
for  about  a  year  before  he  died.  The  certificate  of  examination,  dated  July  3,  1^N^ 
showed  the  soldier  to  be  then  in  excellent  physical  condition,  and  the  heart  and  liver 
and  other  organs  were  normal.  The  cause  or  origin  of  the  fatal  illness  attributed  to 
disease  of  the  heart  is  not  shown  by  the  tcNtimony  on  file.  If  a  legal  approval  l« 
cover  the  disability  shown  can  be  justified  by  the  soldier's  allegation  and  the  t»-?»ii 
mony  on  file,  with  the  elimination  of  vicious  habits,  a  rating  may  be  allowed. 

It  is  clearly  shown  by  tbe  evidence  in  this  case  that  the  (lise;ise  ot 
heart,  liver,  and  dropsy  referred  to  in  the  foregoing  medical  opinion  by 
the  medical  referee,  and  on  account  of  which  he  holds  *'a  rating  may 
be  allowed,"  had  existed  in  a  marked  degree  and  to  a  very  disabling 
extent  for  more  than  a  year  prior  to  the  death  of  the  soldier,  cou^e 
quently  a  pensionable  condition  of  inability  to  earn  a  support  by  manual 
labor  due  to  said  causes  antedated  the  filing  of  his  declaration  for  i>en 
sion  in  July,  1800.  The  rejection  of  his  claim,  then,  was  based  solely. 
as  is  expressed  in  terms  by  your  Bureau,  upon  the  ground  that  the 
soldier  had  failed  to  specifically  name  and  designate  in  his  declaratiou 
for  i)ension  the  several  causes  of  disability  to  which  his  existing  condi 
tion  of  pensionable  incapacity  was  found  to  be  due,  and  not  because  of 
the  failure  of  the  evidence  to  show  the  existence  of  such  pensionable 
condition  from  any  cause  not  the  result  of  vicious  habits. 

This  action  was  taken  under  and  in  accordance  with  certain  decisions 
of  this  Department  which,  in  my  opinion,  announced  too  narrow  and 
technical  a  rule  for  the  adjudication  of  claims  for  pension  under  the  pro- 
visions of  section  2,  act  of  June  27, 1890,  and  to  prevent  and  correct 
the  apparent  hardship  and  injustice  to  claimants  often  arising  in  its 
application,  I,  on  July  28, 1897,  promulgated  certain  "instructions"  for 
the  guidance  and  regulation  of  the  practice  of  your  Bureau  relative  to 
the  essential  requirements  of  the  law  in  declarations  for  pension  under 
said  section  and  in  the  adjudication  of  said  claims.    (9  P.  D.,  93.) 

The  first,  third,  and  fourth  of  said  "instructions"  apply  directly  to 
the  facts  of  this  case  and  are  as  follows: 

1.  Every  application  for  pension  under  the  seoond  section  of  the  act  of  Jane  27. 
1890,  should  state  that  the  same  is  made  under  said  act,  the  dates  of  enlistmeot  aod 
discharge,  the  name  or  nature  of  the  diseases,  wounds,  or  injuries  by  which  tb<* 
claimant  is  disabled,  and  that  they  are  not  due  to  vicious  habits:  Provided,  hoverff, 
That  the  omission  (  f  any  of  these  averments  shall  not  invalidate  the  application 
(the  intent  to  claim  pension  being  manifest  and  the  declaration  being  executed  in 
accordance  with  law),  but  such  application  shall  be  subject  to  amendment  by  nieao^ 
of  a  supplemental  affidavit  in  the  i>articular8  wherein  it  is  defective;  said  supple- 
mental affidavit  or  affidavits  to  be  read  in  connection  with  and  as  a  part  of  tbe 
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application  itself :  And  pravided  further,  That  a  declaration  in  the  temM  of  the  <Kst 
shall  be  Bafficient. 

3.  Should  the  medical  examination  disclose  the  existence  of  any  disease,  wonnd, 
or  injury  not  alleged  in  the  original  or  amendatory  application  which  is  a  factor  in 
the  applicant's  inability  to  earn  a  support  by  mannal  labor,  the  claimant  shall  be 
called  npon  to  state,  under  oath,  the  time,  place,  and  circumstance,  w^hen,  where, 
and  under  which  such  wound  or  injury  was  received  or  disease  contracted,  and 
whether  it  was  in  any  mauner  caused  by  vicious  habits. 

4.  Should  the  wound,  injury,  or  disease  not  specified  in  the  original  or  amendatory 
declaration,  but  discovered  on  medical  examination,  be  shown  to  have  existed  at 
the  time  when  the  original  declaration  was  filed,  and  it  in  found  not  to  be  due  to 
vicious  habits,  it  shall  1)9  taken  into  account  the  same  as  if  formally  specified  in  the 
original  application  in  estimating  the  degree  of  the  peniianent  mental  or  physical 
disability  to  which  it  contributes. 

It  is  clear  that  under  these  "  instructions''  the  rejection  of  this  claim 
for  the  reason  ^iven  would  be  erroneous,  since  it  is  therein  stated  that 
a  declaration  "in  the  terms  of  the  act,"  that  is  merely  alle^ng  an  ina- 
bility to  earn  a  support  by  manual  labor  not  due  to  vicious  habits  with- 
out naming  any  disabling  cause  producing  such  condition  would  be 
sufficient.  Under  said  instructions,  upon  the  medical  examination  dis- 
closing the  existence  of  a  disabling  cause  not  named  or  alleged  by  the 
soldier  in  his  declaration  for  pension,  he  should  have  been  called  upon, 
and  if  he  had  lived  would  have  have  had  the  right,  to  supply  any  omis- 
sion therein  relative  thereto  by  amendatory  affidavit  or  by  proof.  Fur- 
thermore, the  fourth  instruction  provides  that  a  disabling  cause  not 
alleged  but  discovered  on  medical  examination,  if  shown  to  have  existed 
at  the  date  of  filing  original  declaration  for  pension  and  found  not  to 
he  due  to  vicious  habits,  shall  be  taken  into  ac*count  the  same  as  if 
specifically  allege*!  in  estimating  the  degree  of  a  claimant's  pensionable 
disability  under  said  act. 

The  right  of  this  appt»llant  under  the  law  to  continue  the  prosecution 
and  complete  the  claim  of  her  deceased  husband  for  the  accrued  pension 
that  might  be  found  due  him  up<m  its  allowance  carried  ^\^tll  it  and 
conferred  upon  her  the  right  to  take  any  steps  and  to  do  anything  in 
the  prosecution  of  said  claim  that  the  soldier  might  have  done  had  he 
hved.  She  could  not  change  the  basis  of  said  claim,  nor  enlarge  its 
scope,  nor  introduce  any  new  element  therein  not  covered  by  and 
included  in  the  claim  as  originally  made  by  the  soldier,  but  in  so  far  as 
the  prosecution  and  completion  of  the  claim  made  by  him  was  con- 
cerned she  stood  in  the  shoos  of  the  deceased  soldier,  and  was  entitled 
to  all  the  rights  and  privileges  under  the  law  and  the  rules  and  regu- 
lations of  your  Bureau  that  he  would  have  had  or  might  have  exercised. 

The  claim  of  the  soldier  was  for  pension  on  account  of  an  alleged 
inability  to  earn  a  support  by  manual  labor  not  due  to  vicious  habits. 
It  was  not  necessary  under  said  "instructions"  for  him  to  have  alleged 
anything  more  than  this  relative  to  the  disability  upon  which  his  claim 
was  based,  but  he  could  and  would  have  been  permitted  to  supply  by 
proof  the  necessary  facts  showing  the  origin  and  causes  of  the  alleged 
p.  D. — ^VOL.  9 15 
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disabling  condition  pensionable  under  said  section.  Necessarily,  there- 
fore, this  appellant  as  liis  widow,  ( onipleting  said  claim,  should  be  per- 
mitted, under  the  allegations  of  the  soldier's  declaration  for  pension, 
to  prove  the  existence  of  any  disabling  cause  producing  inability  on 
the  part  of  the  soldier  to  earn  a  support  by  manual  labor  at  the  date  of 
tiling  his  declaration  which  might  have  been  alleged  by  him  in  amend- 
ment or  explanation  of  said  declaration  or  which  he  might  have  estab 
lished  by  proof.  She  should  also  have  been  accorded  the  privilege  of 
supplying  any  omissions  or  making  any  corrections  that  the  soldiei 
would  have  had  under  the  third  of  the  foregoing  "instructions." 

In  the  present  case  the  existence  of  a  pensionable  condition  of  ina- 
bility to  earn  a  support  by  manual  labor,  due  to  the  disabling  caases 
for  which  the  me<Ucal  referee  states  "a  rating  may  be  allowed,"  is 
clearly  shown  at  and  prior  to  the  date  of  filing  the  soldier's  declaration 
for  pension,  and  there  is  no  evidence  on  file  tending  to  show  that  said 
disabling  causes  were  either  produced  by,  or  aggravated  in  their  effects 
by  vicious  habits. 

Therefore  the  rejection  of  this  claim  upon  the  ground  stated  is  hereby 
set  aside  and  reversed,  and  you  are  requested  to  cause  the  same  to 
be  reopened  and  readjudicated  in  accordance  with  the  views  herein 
expressed. 


COMMENCEMKNT    OF    IFEI^PLESS     MINOR'S     PENSION    ITNDER    ACr   Of 

JUNE  27,   1890. 

Minor  of  Jonathan  Talbert. 

Pension  to  an  insane,  idiotic,  or  otherwise  permanently  helpless  minor  under  nection 
3  of  the  act  of  June  27,  1890,  can  not  be  made  to  commence  prior  to  the  date  of 
filing  the  declaration  therefor  after  the  passage  of  said  act. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pension*^ 

February  26^  1898. 

On  March  27, 1897,  this  appellant's  application,  filed  February  26, 
1897,  to  change  date  of  commencement  of  his  pension  as  a  helpless 
minor  child  from  date  of  filing  claim  therefor,  August  27, 1890,  to  date 
his  original  pension  under  the  general  law  ceased,  September  4, 1878, 
when  he  became  10  years  of  age,  was  rejected  on  the  ground  that  lie 
had  no  title  to  pension  as  a  helpless  child  prior  to  the  passage  of  the 
act  June  27, 1890,  and  such  pension  was  proi)erly  commenced  from  date 
of  applying  for  same  after  that  date;  and  he  appealed,  by  guardian, 
August  18,  1897,  contending  that,  under  the  law  and  the  decisions  of 
the  Deimrtment,  said  pension  as  helpless  child  should  commeuee  as 
above  claimed  for. 

Said  act  of  June  27,  1890,  provides  expressly  that  continuance  of 
pension  on  account  of  a  minor  child's  insanity,  idiocy,  or  helplessness, 
shall  be  ^^from  the  date  of  application  therefor  after  the  passage  of 
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(said)  act."  lu  view  of  this  express  provision  of  the  statute  as  to  com- 
meucement  of  pension  thereunder  on  account  of  such  condition  of  a 
child,  it  is  not  apparent  upon  what  reasons  appellant's  contention  is 
based.  There  is  no  occasion  for  construction,  for  the  law  is  positive 
and  explicit. 

Kejection  of  this  application  to  change  date  of  commencement  was 
clearly  proper  and  is  affirmed. 


x.rne  of  i>itty-on  a  pass  to  hunt. 
Mabgabet  M.  Hoffman  (widow). 

The  War  Department  reports  that  noldier  was  accidentally  kiUed  in  line  of  dnty 
while  on  a  pass  to  hunt;  that  hunting  ij  encouraged  in  the  Begnlar  Army,  and 
regarded  sih  improving  the  soldiers  ns  marksmen,  and  as  much  in  the  line  of 
duty  while  on  such  pass  to  hunt  as  while  undergoing  small  arms  practice  at 
the  target  range,  and  that  a  soldier  killed  or  wounded  while  so  engaged,  not  in 
consequence  of  any  willfnl  uegli'ct  or  improper  conduct  on  his  part,  is  considered 
in  line  of  dnty. 

Held: 

1.  That  in  view  of  tUe  fSetct  that  the  records  of  the  War  Department  are  usually 

accepted  as  conclusive  upon  all  other  que«tionH  relating  to  a  soldier's  service, 
the  contemporaneous  record  made  by  the  proper  medical  officer  that  soldier  was 
in  line  of  duty  when  killed  should  he  regarded,  in  the  absence  of  evidence  to 
the  contrary,  as  controlling  upon  that  question. 

2.  In  cases  where  such  record  does  not  appear,  the  question  of  line  of  duty  must  be 

determined  b^-  the  best  obtainable  parol  evidence  in  each  ca«e,  showing  the 
facts  or  circumstances  nnder  which  the  disability  was  incurred. 

Assistant  Secretary  Webster  Davis  to  the  Commissimier  of  Pensions^ 
February  26^  1898. 

I  am  in  receipt  of  the  following:  communic^ation  from  Acting  Commis- 
sioner of  Pensions  Davenx>ort,  viz : 

Dkpartment  of  TiiK  Intkkior, 

Bureau  ok  Pensions, 
Washinffionj  J).  C,  September  ,7,  1897. 
The  honorable  the  Skcrktary  ok  the  Interior. 

Sir:  I  have  the  honor  to  forward  herewith  the  papers  in  the  claim  of  Margaret 
M.  Hoffman,  widow  of  Oskar  Hoffman,  band.  Twenty-third  United  States  Infantry, 
original  No.  625659,  together  with  correspondence  from  the  Adjutant-Generars  Office, 
ilated  April  9,  1897,  and  August  28, 1897. 

The  question  raised  is  one  of  vital  importance,  and  is  submitted  for  your  consid- 
enition  and  decision,  and  the  War  Department  ha«  this  day  been  advised  that  the 
matter  has  been  transmitted  to  you  for  this  action. 

The  War  Department  desires  that  some  rule  issue,  or  some  decisicin  be  made  rela- 
tive to  line  of  duty  cases,  where  the  soldier  or  sailor  was  engaged  in  athletic  sports, 
or  in  pursuit  of  health  or  enjoyment,  upon  permission  of  the  proper  authorities, 
aud  in  what  might  be  considered  line  of  duty,  when  disabilities  had  been  contracted 
or  death  had  resulted  from  snoh  sports  or  athletic  games. 
The  matter  is  submitted  for  your  consideration  and  decision. 
Very  reepectfully, 

J.  L.  Davenport, 
Acting  Commidsioner. 
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The  claim  n^ferrcxl  to  was  rejected  by  the  Bureau,  March  13, 1896,  on 
the  ground — 

lliat  the  ovideiue  failti  to  sati8fa4torily  establish  the  service  ot'i^u  of  fatal  dis- 
ability; soldier  was  accidentally  killed  while  on  pass,  hunting,  and  it  does  not 
appear  that  he  was  under  orders  connected  with  the  service. 

On  behalf  of  the  widow,  the  adjutant  of  deceased  soldier's  regiment 
addressed  the  following  communication  to  the  Adjutant-General  of  the 
Army: 

Fort  Clark. 
BraokeitHUe,  Tex,,  March  11,  1897. 

The  AlxnTTANT-OKNKHAL  OF  THK   ARMY, 

Washimffton,  J).  C. 
(Through  post  headquarters.) 

Sir:  On  behalf  of  Mrs.  Margaret  M.  Hoftman,  widow  of  Oskar  lloftman,  lati^  prin- 
cipal musician  of  tho  Twenty-third  Iiifautr}-  Hand,  I  have  the  honor  to  submit  tbe 
following  statement,  and  to  request  that  such  action  bo  taken  as  may  be  deenietl 
proper : 

I'rinoipal  Musician  Oskar  Hoffman  of  the  band,  Twenty-third  Infantry,  was  for- 
mally granted  permission  to  hunt,  and  furnished  with  on«  regulation  shotgun  for 
hunting  purposes,  on  September  7,  1895.  In  the  aftc^moon  of  that  date,  and  within 
four  hours  of  his  start  from  the  post,  he  was  shot  and  killed,  and  in  due  course  of 
time  Mrs.  Margaret  M.  Hoffman,  now  residing  at  No.  314  Vinton  Htreet,  San  Antonio, 
Tex.,  made  application  for  pension,  case  No.  625659. 

On  March  24,  1896.  the  Acting  Commissioner  of  Pensions  addressed  a  letter,  ti  copy 
of  which  is  hereto  attached  marked  •*  Exhibit  A,"  wherein  the  decision  is  made  that 
the  evidence  fails  to  establish  the  service  origin  of  the  fatal  disability. 

In  view  of  the  fact  that  the  evidence  seems  to  have  been  complete  to  establish  the 
identity  of  tho  claimant,  and  the  circumstances  under  which  her  husband  die<l  in 
the  military  service,  I  have  agreed  to  make  this  representation  to  tho  Departnient, 
in  the  hope  that  the  worthy  widow  of  one  of  the  best  musicians  and  most  faithful 
soldiers  that  ever  served  in  our  regiment  should  not,  through  some  technicdity  or 
misapprehension,  go  unrecognized  in  her  just  claim  for  relief.  Aside  from  all  exists 
ing  orders  and  regulations,  the  theory  of  the  military  service  has  always  been  (and 
is  more  so  now  than  ever)  to  encourage  oflicers  and  enlisted  men  in  hunting  in  the 
vicinity  of  their  station,  l^asses  or  permission  to  hunt  are  never  recorded  as  loaves 
of  absences  in  the  general  acceptation  of  the  term,  either  against  enlisted  man  or 
officer,  and  in  this  ])articular  case  lat«  Principal  Musician  Hoffman,  who  was  to  Ije 
absent  for  a  few  hours  only,  according  to  the  official  records,  does  not  appear  to  have 
been  entered  eitiier  its  abs<'nt  from  duty,  or  absent  at  all,  on  September  7, 1895,  when 
he  wiiH  furnished  a  band  shotgun  and  granted  permission  to  hunt  in  the  vicinity  of 
this  post.  Contrary  to  the  opinion  of  tho  Commissioner  of  Pensions,  paragraph 58, 
Army  regulations  distinctly  makes  an  officer  on  any  hunting  expedition  assume,  or 
continue  in,  tho  status  of  duty  while  hunting,  and  requires  of  him  an  official  report^ 
which  is  an  act  of  official  duty,  and  if  he  be  killed  or  injured  during  the  periiMlof 
hunting  I  do  not  believe  that  it  could  be  legally  held  that  his  status  was  not  one 
of  duty.  Therefore,  reasoning  by  analogy,  even  should  that  become  necessary,  and 
with  nothing  whatever  specified  against  it,  the  inference  wonld  clearly  seem  to  l>e 
that  the  private  soldier  or  noncommissioned  officer  who  is  granted  x>ermiasion  to 
hunt  (similar  to  permission  for  officers  to  hunt),  assumes  a  status  of  duty  similar 
to  that  of  the  officer,  and  any  different  ruling  would  not  only  work  manifest  inja»- 
tice  and  hardship,  as  seems  to  be  threateix^d  now  in  this  particular  case,  but  would 
be  contrary  to  Army  regulation  customs.  Indeed,  the  late  Principal  Musician  Hoff- 
man, with  a  comrade,  had  been  supplied  with  a  quartermaster's  hunting  wagon,  kept 
for  hunting  purposes,  and  in  this  connection  the  fact  might  be  noted  that  in  a  letter 
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of  instraction  received  from  headquarters  of  Texas,  concerning  practical  instmc- 
tion  in  drill  and  military  and  atliletic  exercises,  it  is  distinctly  set  forth  that  hunt- 
ing should  be  encouraged  among  officers  and  enlisted  men  whenever  it  is  possible  to 
organize  parties  without  interfering  with  drills  and  other  exercLseg.  Although  this 
letter  bears  date  subsequent  to  the  death  of  Principal  MuHician  Holfman^  the  letter 
it'^.'lf  bears  evidence  of  that  general  ]»rogres8ive  policy  encouraging  outdoor  sports 
and  athletic  exerciscH  among  soldiers,  especially  hunting,  which  results  in  giving 
most  useful  information  and  knowledge  to  the  soldier  of  the  country  a<ljacent  to  his 
military  station. 

Attention  is  respectfully  invited  to  the  important  fact  that  on  the  muster  roll  of 
the  field  htaff  and  band,  Twenty -third  Infantry,  for  the  months  of  September  and 
October,  1895,  the  remarks  entered  opposite  the  nam<«  of  Principal  Musician  Hoffman 
io  reporting  his  death  are  as  follows: 

"Died  near  Fort  Clark,  Tex.,  September  7,  1895,  of  shotgun  wound  left  thigh, 
accidental,  in  line  of  duty,  while  on  pass,  hunting.'' 

To  this  remark  no  exception  was  taken  by  the  reviewing  authority  of  the  War 
Department:  and  in  this  connection  it  is  respectfully  maintained  not  only  that  the 
proper  military  authority  is  entitled  to  define  duty  Htatus  (»f  a  soldier,  but  the  records 
of  the  War  Department,  and  above  all  the  muster  rolls  c»f  military  organizations, 
always  so  carefully  guarded,  must  be  <>on!4idered  the  best  evidence  of  the  military 
history  of  ofDcers  and  soldiers. 

As  the  immediate  commander  of  Principal  Musician  Hoffman,  I  desire  to  state 
that  so  far  as  I  was  aware  at  the  time  he  had  perinisKJou  to  hunt  upon  the  same 
rnles  and  regulations  that  governed  the  officer,  and  on  the  day  he  w.os  killed 
wan  officially  regarded  as  on  duty.  From  time  to  time  sergeants  nnd  other  non- 
conmiissioued  officers  of  organizations  of  thin  post  havo  been  granted  permis- 
Bum  to  hunt  which  have  never  been  recorded  against  them  as  absentees  from  duty, 
and,  so  far  as  1  am  aware,  I  believe  it  must  bo  conceded  that  any  member  of  this 
(oinmaud,  be  he  commissioned  officer  or  enlisted  soldier,  at  the  time  of  his  accept- 
ance of  i)ermiBsion  to  hunt  has  ahvays  been  regarded  on  a  Htutus  of  duty,  and  I 
respectfully  request  that  the  fullest  opportunity  be  given  to  this  paper  by  its  sub- 
niiHsion  to  the  highest  legal  authority  to  test  the  (jueHtiou  in  dispute  between  the 
Acting  Commissioner  of  Pensions  and  the  claimant. 
Very  respectfully, 

J.  A.  Dapkay, 
First  Lieutenaut  atid  Adjutant,  Twenty-third  Infantry, 

Said  cominaiiication  bears  the  followiug  indorsements: 

[First  indorsement.] 

Fort  Clark,  Tex.,  March  16^  1897, 
Respectfully  forwarded  through  the  adjutant-general.  Department  of  Texas. 
The  question  herein  raised  as  to  the  status  of  soldiers  while  hunting,  being  one  of 
such  general  and  vital  interest,  affecting  the  entire  service,  it  is  respectfully  recom- 
mended that  such  action  be  taken  as  will  meet  the  purpose  of  the  within  communi- 
cation, the  statements  and  arguments  of  which  are  approved  and  indorsed. 

8am  L.   OVKRSHINE, 

Colonel  Twenty-third  Infantry,  Commanding  Post. 
[Second  indorsement.] 

Headquarters  Department  of  Texas, 

San  Antonio,  March  18,  1897. 
Respectfully  forwarded  to  the  Adjutant-General  of  the  Army. 

Arthur  MacArthur, 
AswUtant  Adjutant- General  in  the  absence  of  the  Department  Commander, 
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iThird  iodoraemeiit.] 

War  DEPABTincKT, 
Ai>jutant-Gxnekal'8  Office, 

Washington,  March  29, 1B97. 
Respectfully  referred,  by  direction  of  the  Secretary  of  War,  to  the  Surgeon-GeDeral, 
United  States  Army,  for  any  remarks  he  may  desire  to  make  on  the  Hiibject  herein 
referred  to. 

J.  B.  Babcock, 
Assistani  Adjutant- General. 
[Fourth  imloraenient.] 

Wak  Department, 
Sur(seon-GeneralM  Office, 

if  arc*  Sff,  1SS7. 
Respectfally  returned  to  the  Adjutant-General  of  the  Army. 
Quehtiohs  relating  to  'Mine  of  duty"  come  su  frequently  before  officers  of  the 
medical  department  that,  as  an  aid  to  them  in  the  formation  of  an  opinion  for  entry 
on  the  medical  records  of  a  cane,  instructions  were  published  November  5, 189<),  l).v 
authority  of  tlie  Se<'retary  of  War.  (See  marked  paragraphs  of  the  accompanying 
inclosure. ) 

In  xiew  of  these  instructions  the  medical  officer  was  right  in  recording  the  death  of 
Oskar  Ilotfman,  late  principal  musician  Twenty-third  Infantry,  as  having  occurred 
in  the  line  of  duty.  Tlie  man  was  killed  while  on  pass,  hunting,  and  it  doe^  not 
appear  tiiut  his  death  wan  due  to  willful  neglect  or  immoral  conduct.  How  far  ibe 
officers  of  the  Pennion  Bureau  of  the  Interior  Department  should  be  intluenccdon 
questions  of  line  of  duty  by  the  War  Department  record  is  a  subject  for  others  to 
discuss,  but  I  may  be  permitted  t(»  state  that  when  such  questions  come  before  me  io 
adjudications  under  the  laws  relating  to  artificial  limbs  (K.  S.,  4787)  I  decide  the 
case  by  the  War  Department  record  and  wholly  irrespective  of  the  view  taken  hy 
the  Interior  Department  in  decisions  relating  to  pensions. 

I  respectfully  suggest  that  these  papers  be  referred  to  the  Judge-AdYocate-(ieneral 
of  the  Army  for  his  views  on  the  subject. 

Geo.  M.  Sterxbcrg, 
Surgeon-General,  Fnited  States  Armif. 

The  marked  para^rraphs  of  the  instructions  referred  to  in  tbe  preced- 
ing indorsement  of  the  Surgeon-General  of  the  Army  are  as  follows: 

In  Column  XIII  the  opinion  of  the  medical  officer,  based  on  a  full  consideration  of 
all  the  facts  as  to  whether  the  disease  or  injury  occurred  in  the  line' of  duty,  should 
be  ex))licitly  stated  as  yes  or  no.  In  forming  and  recording  this  opinion  medicsl 
officers  will  be  guided  by  the  following  instructions : 

(a)  All  diseases  contracted  or  injuries  received  while  an  officer  or  soldier  in  in 
the  military  service  of  the  United  States  may  be  assumed  t-o  have  occurred  in  the 
line  of  duty  unless  the  surgeon  knows,  tirst,  that  the  disease  or  injury  existed  hefoie 
entering  the  service;  second,  that  it  was  contracted  while  absent  from  duty  on  far- 
lough  or  without  permission,  or,  third,  that  it  occurred  in  consequence  of  willful 
neglect  or  immoral  conduct  of  the  man  himself. 

(b)  When  a  soldier  is  disabled  while  on  pass  or  in  confinement,  the  question  of 
line  of  duty  must  be  determined  by  the  circumstances  attending  the  incurrence  of 
the  disability,  but  the  fact  of  being  on  pass  or  in  confinement  should  be  stated. 

(c)  When  a  medical  officer  expresses  the  opinion  that  an  injury  occurring  during 
athletic  sports,  properly  indulged  in,  was  received  in  the  line  of  duty,  the  opinion 
is  accepted  by  the  Surgeon-General  ns  satisfactory  and  final. 

(d)  In  all  cases  in  which  the  opinion  is  expressed  by  no  the  circumstances  attend- 
ing the  incidence  of  the  disability  and  on  which  the  negative  opinion  is  based 
should  be  stated  in  Column  XII,  or  across  the  face  of  the  columns  on  its  left  if  space 
can  be  economized  in  that  way. 
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The  comiiionication  referred  to  and  the  indorsements  quoted  were 
referred  to  the  Judge- Advocate-General  of  the  Army  by  the  following 
indorsement: 

[Fifth  iudorHeoient.] 

Adjutant-General's  Office, 

Ji>ril  1,  1897, 
Respectfnlly  referred  to  the  J adge- Advocate-General  of  the  Army,  with  requeet 
thai  these  papers  be  returned  to  this  office  with  an  expression  of  his  views  on  tho 
sabject  in  question. 
By  order  of  the  Secretary  of  War : 

J.  B.  Babcock, 
Ansistant  Adjutant-  General, 

The  following  indorsements  express  the  opinions  of  the  Judge- Advo- 
cate and  Adjutant  Generals  of  the  Army  and  the  Secretary  of  War  on 
the  subject  submitted  to  this  Department  for  an  opinion  : 

[Sixth  indorscnicnt.  1 

War  Department,  JrixiE-AnvocATE-GENERAL's  Office, 

fVaehingtan,  J),  C,  JpHl  S,  1897, 

RespectfnUy  returned  to  the  Adjutant-Genera]. 

Principal  Musician  Oskar  lloftmnn,  bsind,  Twenty-third  Infantry,  was  accidentally 
killed  while  on  pass  hnnting,  and  his  widow's  claim  for  pension  has  been  rejected  by 
the  Bureau  of  Pensions  for  the  reason,  as  slated,  that — 

''The  soldier  was  accidentally  killed  while  on  pass  hunting,  and  it  does  not  appear 
that  he  was  under  orders  connected  with  the  serviee." 

I  invite  attention  to  my  views,  as  stated,  fur  the  information  of  the  Chief  of  the 
Record  and  Pension  Office  in  the  case  of  Joseph  Shoemaker,  October  15, 1896,  a  copy 
of  which  was,  I  understand,  furnished  to  the  Adjutant-General. 

By  the  practice  of  the  War  Depiirtnieut  a  solilier  on  pass  is  held  not  to  be  taken 
oat  of  the  line  of  duty  by  that  fact,  and  this,  it  would  seem,  includes  the  hunting 
pass.  There  is  no  reason  why  it  should  not,  and  in  fact,  hunting  being  enoonragcd, 
there  would  seem  to  l>e  a  very  good  reascm  for  holding  that  in  doing  what  he  is 
encouraged  to  do  the  soldier  is  not  taken  out  of  the  line  of  duty  thereby.  It  is  so 
held  by  the  Board  of  CommiBsionerH  of  the  Soldiers'  Home. 

But  thfi  Interior  Department  lias  its  own  rulings  in  regard  to  what  constitutes  line 
of  duty  for  pension  purposes,  and  in  the  case  of  James  E.  Harrison  held,  under  date 
of  December  22,  1893,  that  the  claimant,  having  received  permission  to  hunt  for  bis 
own  recreation  and  while  hunting  having  been  shot  in  the  hand  by  an  accidental 
didcharge  of  his  gun,  he  was  not  in  the  line  of  duty.  (7  Decisions  Department  of 
the  Interior.) 

G.  Norman  Likrer, 

Judge-  A  dvooate-  0  eneral, 
[Seventh  indorsement.] 

Adjutant  General's  Office,  April  9,  1897, 

Respectfully  submitted  to  the  Secretary  of  War. 

Permission  to  hunt  is  not  held  by  the  Government  as  leave  of  absence.  The  object 
of  this  absence  is  to  improve  the  soldier  as  a  marksman.  W^hile  hunting  he  is  held 
to  be  as  much  on  his  way  to  the  position  of  a  sharpshooter  as  he  is  while  on  the  target 
range.  For  this  reason  the  military  authorities  hold  that  a  soldier  absent  from  his 
post  with  permission  to  hunt  is  as  nuich  on  duty  as  he  is  while  undergoing  small- 
arms  practice  at  the  target.  It  may  be  held  that  hunting  is  a  recreation ;  it  may  as 
well  be  held  that  target  practice  is  a  recreation,  for  to  certain  men  it  is  found  to  be 
Ro.  Shooting  at  moving  game  is  better  practice  for  the  soldier  than  firing  at  a  sta- 
tionary target. 
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In  view  of  the  importance  to  tbe  Kervice  of  a  niutnal  aio'eoment  between  the  two 
Departments  on  the  question,  it  in  recommended  thnt  this  case  he  refernsl  to  tlie 
Commiiisioner  of  Pensionn  for  consideration  in  relation  to  the  rulings  of  the  foniier 
Commissioner  of  l^ensious. 

Oko.  D.  Kug<:lks,  Jdjutaut-Gtmrral. 

[Ei};hth  indorsfniont.] 

War  Dkpartmext, 
ffwhiHfftofff  April  i^,  1S97. 
Respoctfnlly  referrwl  to  the  CommiBSiouer  of  PensionR. 

I  concur  in  the  views  cxprensed  hy  the  Adjntant-(veneral  in  regard  t<»  the  status  of 
men  ahHent  from  their  posts  with  permission  to  hunt. 

K.  A.  AuiKii,  iitcretary  of  h'w. 

From  these  papers  two  principal  facts  will  be  noted.  The  first  is 
that  the  War  Department  does  not  reg:ard  an  officer  or  soldier  while  on 
pass,  hunting,  as  on  leave  of  absence  from  his  command,  and  while  uo 
order,  general  or  special,  is  ever  issued  requiring  them  to  engage  in 
such  sport  or  occupation,  it  is  permitt^nl  and  encouraged,  as  being  for 
the  good  of  the  service  and  the  imiirovenient  of  the  soldier's  marks 
manship.  The  second  fact  is  that  before  alluded  to,  that  when  a  soldier 
is  disabled  or  killed  while  engaged  in  such  sport,  it  is  left  to  the  raedi 
cal  officer  to  in<inire  into  all  the  facts  connected  with  the  incurrence  of 
disability  or  death  and  to  determine  whether  he  was  in  the  lineof  dnty; 
but  these  pertain  exclusively  to  the  rules  and  methods  of  that  Depart 
ment,  and  are  binding  only  within  its  jurisdiction. 

It  has  always  been  the  settled  conviction  of  this  Department,  as 
enunciated  in  many  (lecisions,  that  in  the  administration  of  the  i)ensiou 
laws  the  Bureau  of  Pensions  is  charged  with  determining  for  itself  ami 
upon  all  the  evidence  before  it  whether  a  soldier  incurred  his  disability 
or  death  in  the  line  of  duty  before  allowance  of  pension  can  be  made  on 
account  of  his  service.  And  in  the  pursuance  of  this  policy  the  reconls 
of  the  War  Dei)artment,  in  so  far  as  they  show  facts,  are  accepted  as 
evidence  to  be  considered  with  other  evidence  on  the  subject.  Due 
consideration  is  also  given  to  the  manner  in  which  that  Department 
regards  the  status  of  a  soldier  under  certain  circumstances,  but  mere 
opinion  expressed  where  facts  are  not  fully  stated  have  no  force  to 
control  the  action  of  the  Bureau. 

In  short,  just  as  the  War  Department  has  a  methotl  of  its  own  for 
ascertaining  whether  the  disability  or  death  of  a  soldier  was  incurred 
in  line  of  duty,  by  leaving  it  to  a  medical  officer  to  inquire  into  all  thefacts 
and  circumstances  and  accepting  his  report  as  conclusive,  so  the  Bu- 
reau of  Pensions  has  the  right  to  know  all  fiicts  connected  with  the 
incurrence  of  disability  and  death,  and  is  free  to  form  its  own  concln- 
sions  without  reference  to  an  expression  of  opinion  from  the  War  or 
other  Department.  This  right  or  duty  has  never  been  disputed,  and 
is  recognized  by  the  Surgeon-General  and  Judge- Advocate-General  of 
the  Army  in  their  reports  quoted. 

Furthermore,  in  the  adjudication  of  claims  of  similar  import  to  tlie 
one  under  consideration  certain  general  propositions  have  coiitrolle<l  iu 
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deciding  the  qaestioii  as  to  line  of  daty.  Among  these  may  be  men- 
tioned the  general  definition  of  what  constitutes  line  of  duty  for  pen- 
sionable purposes,  contained  in  an  opinion  by  Attorney-General  Gushing 
(7  Op.,  140),  from  which  I  quote  the  following: 

Every  x^^raon  who  enters  the  military  service  of  the  country — officer,  soldier, 
sailor,  or  marine— takes  upon  himself  certain  moral  or  legal  engagemeuts  of  duty, 
which  constitute  his  official  or  professional  obligations.  While  in  the  performant-e 
of  those  things  which  the  law  requires  of  him  as  military  duty  h«  is  in  the  Hue  of 
his  duty.  But,  at  the  same  tim(%  though  a  soldier  or  sailor,  he  is  not  the  less  a  man 
and  a  citizen,  with  private  rights  to  exercise  and  duties  to  perform;  and  while 
attending  to  these  things  he  is  not  in  the  line  of  his  puUlic  duty.  In  addition  to 
this,  a  soldier  or  sailor,  like  any  other  man,  has  the  physical  faculty  of  doing  many 
things  which  are  in  violation  of  duties,  eitber  general  or  special;  and  in  doing 
these  tMngs  he  is  not  acting  in  the  line  of  his  duty,  i^  round  all  tbose  acts  of  the 
Noldier  or  sailor,  which  are  official  in  their  nature,  the  pension  law  draws  a  legislative 
line,  and  then  thoy  say  to  the  soldier  or  sailor :  If  while  performing  these  acts  which 
are  within  that  line  you  thereby  incur  disability  or  death,  you  or  your  widow  or  chil- 
dren, as  the  case  may  be,  shall  receive  a  pension  or  other  allowance;  but  not  if  the 
disability  or  death  arise  from  acts  ]>erfornied  outside  of  that  line — tbat  i.s,  absolutely 
disconnected  from  and  wholly  independent  of  the  performance  of  duty.  Wiis  the 
cause  of  disability  or  of  death  a  cause  within  the  line  of  duty  or  outside  of  it  f  WiU) 
that  cause  appertaining  to,  dependent  upon,  or  otherwise  necessarily  :ind  esseutiuUy 
connected  with  duty  within  the  line,  or  was  it  unappertenant,  independent,  and  not  of 
necessary  and  essential  connection  f  That,  in  my  judgment,  is  the  true  test  criterion 
of  this  class  of  pension  cases  under  consideration. 

The  proposed  criterion  is  deduced  from  the  nature  of  things.  CongresH,  if  it  had 
Bopleasc^d,  might  have  prescribed  an  arbitrary  general  rule;  as,  for  example,  pen- 
sion to  all  cases  of  disability  or  death  in  service,  except  in  the  contingency  of  niiH- 
conduct;  or  pension  for  all  cases,  except  where  the  cause  of  disability  or  deatli 
shoald  occur  while  the  party  is  in  arrest  or  under  sentence,  on  furlough,  or  leave  of 
absence.  Such  a  rule,  like  all  other  rules  of  an  assumed  arbitrary  Htandard,  might 
have  been  easier  to  administer  than  a  natural  rule,  for  the  latter  demands,  in  use, 
discriminating  examination  and  just  appreciation  of  the  nature  of  the  included  sub- 
ject matter;  but  the  natural  rule  is  the  only  just  and  equitable  one,  whether  as 
regards  the  right  of  x^ersons  in  the  service  and  their  families,  or  the  policy  of  the 
Government. 

The  proposed  criterion  may  shut  out  some  canes  of  a  class  admitted  heretofore 
through  inadvertence,  or  from  the  absence  of  any  definite  rule  whatever  to  work  by, 
and  the  scope  thus  afforded  for  the  action  of  biases  and  for  mere  discretion  ;  as,  for 
instance,  disabilities  or  deaths  produced  by  causes  of  disease  or  casualties  having 
no  relation  whatever  to  the  military  service.  True;  and  to  pension  disabilities  or 
deaths  occurring  in  the  mere  course  of  nature,  and  having  no  relation  of  casualty  in 
duty,  or  disabilities  or  deaths  produced  by  diseases  or  casualties  happening  to  an 
oflBceror  soldier  in  the  prosecution  and  pursuit  of  his  private  affairs  and  amuse- 
meuts,  or  while  employed  on  furlough  in  lucrative  occupation,  not  official,  is  not 
required  by  any  consideration  of  public  service.  On  the  other  hand,  the  criterion 
proposed  will  bring  in  many  cases  heretofore  excluded  unjustly,  and  through  disre- 
gard or  nonperception  of  the  true  theory  of  reason  or  right,  and  of  public  policy  in 
those  matters,  which  is  to  bestow  disability  or  death  ])ensious  only  in  these  c  ises, 
hut  in  all  those  cases  where  the  cause  of  disability  or  death  is  the  logical  incident 
or  provable  effect  of  duty  in  the  service. 

Allow  me,  dismissing  all  further  discussion  of  the  cases  thus  excluded,  to  recall 
attention  to  the  cases  thus  included. 

When  it  is  remembered  that  no  commissioned  officer  or  enlisted  soldier,  seaman, 
or  marine  has  power  to  cast  off  his  obligation  at  will;  that  whether  he  be  on  duty  or 
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off,  in  glory  or  disgrace,  still  the  banner  of  his  country  is  over  him  and  its  oath  npoo 
his  conHcicnce;  when  this  great  fact  nhall  be  remembered,  it  most  be  inevitable  to 
conceile  that  any  rale  based  npon  the  assumption  of  its  being  impossible  for  an  offi- 
cer or  soldier  on  furlough,  on  leave  of  absence,  in  arrest,  under  sentence*,  to  perfonn 
acts,  suffer  casualties,  receive  wounds,  or  incur  causes  of  disease,  io  the  line  of  his 
duty,  is  not  a  truth,  and,  like  all  things  nut  true,  can  not  be  conformable  to  ju>ti» 
or  wisdom.  As,  while  on  active  duty,  he  may  do  or  suffer  thihgs  not  in  the  line  of 
his  duty,  so  while  off  duty,  or  on  furlough,  or  under  censure,  he  may  do  and  stufter 
things  which  are  in  the  lino  of  duty.  The  letter  of  the  law  pn^scribes  that  the  i|ual- 
ity  of  the  act  or  condition,  as  whether  in  the  line  of  duty  or  not  in  it,  shall  deter- 
mine the  question  of  pension.  That  alone  is  just  and  wise,  and  that  is  the  thoaght 
which,  according  to  my  reading  of  the  statutes,  has,  from  the  beginning  of  tbu 
course  of  legislation  to  the  end,  held  its  place  with  unchangeable  constancy  in  kU 
the  acts  of  Congress. 

The  idea  that  furlough  or  leave  of  absence  must  of  necessity  exclude  an  officer 
from  all  benefits  of  the  pension  laws  may  have  arisen  from  the  fact  that  officers  are 
furlonghed  or  put  on  leave  of  absence  from  time  to  time  for  the  purpose  of  enabling 
them  to  enter  into  lucrative  private  jjursuits,  or  for  some  other  cause  which  implied 
negation  of  public  duty.  In  such  cases  the  officer  will  of  course  be  excluded  fMm 
the  purview  of  the  pension  laws,  not  because  of  the  furlough  or  leave  of  alisenc^" 
per  s<*,  but  because  of  the  special  occasion  or  consequences  thereof. 

In  regard  to  arrest,  again,  suppose  that  on  march,  in  camp  or  garrison,  or  uu  a 
voyage,  an  officer  is  put  in  arrest  on  charges.  In  the  first  place  those  charges  luay 
not  be  substantiated,  and  then  it  would  be  manifestly  ui^nst  that  the  mere  fact  of 
his  being  charged  would  operate  to  deprive  himself  or  his  family  of  pension.  <>r, 
while  he  ii}  in  arrest,  he  dies  of  camp  fever  or  ship  fever,  and  then  it  is  unjn»t  to 
presume  a  criminality  not  proved  in  the  course  of  law.  Or,  whether  guilty  or  not, 
if  he  dies  of  wounds,  casualty,  or  disease  contracted  while  in  arre-nt,  still  the  death 
is  not  the  consequence  of  the  arrest,  but  of  the  public  service.  If  not  dyin*;  in 
arrest,  and  on  trial  being  convicted  and  sentenced,  that  sentence  lieiug  of  death  or 
dismissal  for  some  grave  military  crime,  that  of  course  terminates  the  question  of 
pension ;  but  if  his  offense  be  a  light  one,  with  a  sentence  of  reprimand,  for  instance, 
and  he  shall  have  happened  to  contract  disabilit}'  or  mortal  disease  while  in  arrfft. 
as  by  the  hazards  of  a  long  march  or  voyage,  it  seems  not  just  to  add  to  his  lejjal 
sentence  the  serious  indirect  aggravation  of  incapacity  of  pension.  All  these  diffi- 
culties are  avoided  or  conciliated  by  directing  inquiry  to  the  question,  was  the  cause 
of  disability  or  death,  or  was  it  not,  an  net  of  his  official  military  duty? 

I  believe  that  the  views  thus  presented  constitute  a  reply  to  the  compound  qnes- 
tion  jiroposed  by  the  Commissioner,  in  all  its  parts,  except  such  as  are  questions  of 
(^'idence.  All  these  (questions  are  referable  to  settled  principles,  and  may  be  dispiioed 
of  in  a  few  words. 

In  the  first  place,  casualty  is  a  question  of  fact,  to  be  proved  according  to  the  onli- 
nary  rules  of  evidence  and  to  the  reasonable  satisfaction  of  the  inquiring  and  decid- 
ing mind.  That  mind  is  entitled  to  have  the  very  facts  before  it,  and  is  not  Iwuml 
to  accept  as  final  the  opinions  even  of  an  expert.  Such  opinions  are  evidence,  l»ut 
neither  conclusive  nor  exclusive  proof.  Every  person  of  judicial  training  well  know^ 
that  the  opinions  of  medical  or  other  scientific  or  practical  expert.s  often  differ,  and 
that  they  sometimes  err  in  a  body  as  if  by  some  epidemic  contagion.  There  is  a 
.'•ndicial  case  involving  scientific  inquiry,  in  the  printed  record  of  which  are  tiie 
answers  of  twenty-three  experts  to  the  same  question;  twenty-two  of  them  give 
decision  one  way,  and  a  single  one  of  them  gives  a  reverse  decision ;  and,  m  the  con- 
clusion it  was  proved  beyond  all  controversy  that  he  alone  was  right,  and  that  all 
the  others  erred.  In  general  the  opinions  of  an  expert  are  of  more  or  less  weight 
and  value,  according  t(»  the  person's  constitution  of  mind  and  the  degree  of  rom- 
pleteness  of  the  collection  of  pertinent  facts  on  which  his  mind  acts.  But  it  may 
happen  that  the  great  body  of  thu  wisest  and  most  learned  men  of  science  shall  Ite 
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pos8c«8e<l  by  an  erroneous  opinion,  while  the  true  secret  of  nature  is  revealed  to  some 
iliscoveror  who,  as  yet,  is  nnknown  to  the  world,  and  is  painfully  struggling  up 
into  the  sunlight  of  greatness  and  of  faiuo.  In  a  word,  no  witness,  whether  expert 
or  not,  can  rightfully  claim  to  have  his  opinion  take  the  place  of  the  facts,  and  so  to 
snbstitute  his  judgment  for  that  of  the  Commissioner. 

In  the  second  place,  the  qnention  of  the  quality  or  degree  of  proof  requUit«  is  a 
qaestion  clearly  for  the  conscii'iioe  of  the  Commissioner.  If  called  upon  to  suggest 
any  rule  for  the  guidance  of  his  discretion  in  the  matter,  it  would  be  obvious  for 
yon  to  say  that  the  pension  laws  are  beneficial  in  their  nature,  and  therefore  to  l>e 
con^it^ue<l  beneficially  in  matters  of  inevitable  doubt.  In  tliis  view  it  seems  to  me 
not  that  the  mere  fact  of  an  officer  having  died  in  the  service  and  with  utter  absence 
of  proof  as  to  the  origin  or  cause  of  his  death  suffices  to  raine  a  pension,  but  that 
where  the  proofs  are  balanced  and  it  is  impossible  to  determine  by  them  as  to  the 
fact  of  ''disease  contracted''  and  the  fact  of  'Mine  of  duty,"  found  in  juxtaposition, 
whether  this  collocation  be  of  contiguity  only  or  of  actor  and  subject,  of  contem- 
])oraneity  or  sequence  only,  or  of  cause  and  consequence,  it  would  be  reasonable  to 
presume  in  favor  of  the  pension,  and  also  to  presume  in  favor  of  the  pension  in 
CSRCH  where  the  line  of  duty  appears  to  enter  potentially  into  the  causes  of  the  death, 
although  it  should  happen  not  to  be  certainly  provable  that  it  was  the  exclusive  or 
pn^dominant  cause:  so  that  a  possible  error  of  absolute  and  mere  un<'ertainty  shall 
not  be  suffered  to  defeat  the  lil)eral  intentions  and  beneficial  policy  of  the  Government. 

In  consonance  with  this  statement  of  the  law,  it  has  been  held  also 
that  a  soldier  while  in  the  parsuit  of  his  own  pleasure  and  recreation, 
or  engiiged  in  private  business,  and  not  in  the  performance  of  those 
things  which  the  law  requires  of  him  as  a  military  duty,  can  not  be 
considered  in  the  line  of  duty,  whether  he  was  acting  with  permission 
or  not.  Many  examples  in  point  mi ji^ht  be  cited  from  former  decisions, 
but  it  is  sufficient  to  state  that,  as  a  general  rule,  in  nil  cases  rejected 
because  disability  or  death  was  not  incurred  iu  line  Of  duty,  the  soldier 
was  not  engaged  in  anything  connected  with  his  military  duty  or  that 
could  be  considered  a  part  of  such  duty. 

And  this  leads  np  to  the  consideration,  in  the  case  referred  by  you, 
of  the  question  whether  a  soldier,  engaged  as  this  one  is  shown  to  have 
been,  shoald  be  regarded  as  in  the  line  of  duty.  Usually,  and  in  some 
particular  cases  heretofore  decided,  where  a  soldier  has  been  given  per- 
mission to  hunt  and  engaged  in  that  sport  for  his  own  pleasure  and 
recreation,  he  was  held  to  be  acting  outside  of  his  military  duty,  and 
when  injured  or  killed  while  so  engaged,  it  was  declared  that  no  title 
to  pension  existed  in  him  or  his  representatives.  But  the  statements 
of  the  Adjutant  General  and  the  other  officers,  whose  reports  are  herein 
quoted,  present  the  question  in  a  new  phase,  and  in  view  of  the  aspect 
in  which  a  soldier  while  on  pass  hunting  is  regarded  by  the  War 
department,  it  may  be  assumed  that  the  sport  or  occupation  has 
be(iome  something  of  a  quasi-military  duty,  and  when  pursued  under 
the  circumstances  reported  by  Adjutant  Dapray,  includes  not  only  the 
consideration  of  the  soldier's  own  pleasure,  but  the  development  of  his 
efficiency  as  well.  Being  supplied  with  a  regulation  shotgun  and  with 
a  quartermastex's  hunting  wagon,  kept  for  hunting  purposes,  and  it 
beiup:  further  true  that  hunting  is  distinctly  encouraged  among  officers 
and  men,  thus  becoming  a  custom  almost  amounting  to  a  regulation  of 
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the  Army,  it  would  seem  that  the  soldier  was  largely  relieved  of  the 
responsibility  attaching  to  a  voluntary  act,  and  was  virtually  iu  the 
position  of  obeying  instructions  in  going  out  to  hunt. 

Just  how  long  it  has  been  the  policy  of  the  AVar  Department  to  i»er 
mit  and  encourage  such  sports  for  the  j)urpo8Cs  stated  is  not  known, 
but  it  is  i)resumed  to  antedate  the  time  of  this  soUlier's  death.  It  i>i  a 
fact,  however,  as  shown  by  Adjutant  Dapray's  letter,  that  (lie  si)e<iai 
instructions  in  this  regard  in  the  Department  of  Texas  were  j:iveii 
subsequent  to  the  soldier's  death.  But  this  may  not  be  imjwrtant  i:» 
view  of  the  general  policy  which  prevailed  and  of  the  opinions  expressal 
by  the  Adjutant-Oeneral  of  the  Army  and  the  Secretary  of  AVar. 

This  case  is  not  parallel  with  the  James  E.  Harrison  case  (7  IM).,  1^7  , 
referred  to  by  the  Judge- Advocate-General  of  the  Army. 

In  that  case  the  claimant  testified  that  he  was  detailed  as  a  cook,  and 
was  excused  from  all  guard  or  picket  duty  or  duty  of  a  military  char 
acter.  At  the  time  soldier  was  wounded  hunting  was  not  encourafri'*! 
by  the  Army,  nor  was  it  the  custom  to  engage  in  target  i)ractice.  No 
guns  for  hunting  purposes  were  furnished  by  the  (xovernmont,  as  is 
now  the  case  in  time  of  i)e{vce  at  frontier  posts.  In  fact,  soldier  w;w 
acting  in  violation  of  ordeis,  as  there  were  strict  orders  against  earn- 
ing arms  about  except  when  on  duty. 

This  case  is  analogous  to  that  of  I  lenry  Xewman  (8  P.  1).,  53'J),  whemii 
the  rejection  of  the  claim  on  the  ground  that  soldier  **dicl  not  incur  tlie 
alleged  injury  in  line  of  duty,  as  he  was  inlaying  base  ball  at  the  time 
for  his  own  amusement,  and  was  not  eiigaged  in  the  performance  of  auy 
military  duty,"  was  reversed. 

In  this  case  Assistant  Secretary  Reynolds  used  this  language: 

The  Koldier  was  not  disobeying  any  order  or  command  of  the  Army  while  cnjrage*! 
in  the  game  of  base  ball  which  re8ulte<l  in  his  injury;  but,  upon  the  other  hauid,  be 
was  performing  an  exercise  calculated  to  strengthen  his  body  and  make  him  a  more 
efficient  soldier.  Surely  an  exercise  of  that  kind,  when  properly  indulged  in.  wm 
ap])urtenant  to  his  line  of  duty,  although  not  compelled  in  its  performance  by  ant 
rule  or  regulation  of  the  Army. 

It  is  evident  from  the  foregoing  that  no  definite  or  unvarying  rule  as 
to  line  of  duty  can  i^roperly  be  laid  down,  but  each  case  must  re^^^t  uijoa 
the  particular  facts  a])pearing  therein.  \ 

In  view  of  the  fact,  however,  that  the  records  of  the  War  Depart- 
ment are  usually  accepted  as  conclusive  upon  all  other  questions  rehit 
ing  to  the  soldier's  service,  I  see  no  good  reason  why  the  contemiwraiie  j 
ous  record  made  by  the  proper  medical  oflQcer  to  the  effect  that  in  a 
given  case  the  disability  alleged  was  incurred  in  the  line  of  duty  should 
not  be  regarded  in  the  absence  of  evidence  to  the  contrary  as  control- 
ling upon  that  question. 

In  cases  where  such  record  does  not  ai^pear  the  question  of  line  of 
duty  must  be  determined  by  the  best  obtainable  parole  evidence  in  each  , 
case,  showing  the  facts  or  circumstances  under  which  the  disability  was  I 
incurred. 
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On  the  basis,  then,  already  stated,  that  the  soldier  was  engaged  in  a 
quasi-military  duty,  and  not  strictly  in  pursuit  of  his  own  business  or 
pleasure,  and  also  from  the  fact  that  the  contemporaneous  record  dis- 
tinctly states  he  was  in  the  lino  of  duty,  it  is  concluded  that  the  action 
of  the  Bureau  in  rejecting  this  claim  on  the  ground  stated,  that  soldier's 
death  while  on  a  pass  hunting  had  no  connection  with  his  military 
service  was  error,  and  it  is  accordingly  reversed. 


EVIIJENCK-INCiniUEXC  E-KI.I.KT'S  HAM  FI^KET. 

Noah  rKRRv. 

Appellant  claimH  pension  for  disability  from  Loing  scaMed  with  hot  water  and  steam 
while  serving  on  th*^  ram  Lancaster  in  sin  engagement  with  the  (Confederate 
ram  Jrkansas,  There  is  no  record  of  incurrence  of  said  disabling  cause,  of  serv- 
ice on  the  I.ancasierf  nor  of  the  Lancaster  herself;  but  it  is  an  accepted  histor- 
ical fact  that  said  ram  wa«  disabled  in  .Inly,  1862,  by  the  ram  Arkansas  and  that 
many  of  her  men  were  scalded;  and  it  is  shown  that  appellant  served  on  said 
ram,  and  was  injured  in  line;  of  duty  as  alleged,  but  the  evidence  of  the  exist- 
ence and  continuance  since  his  discharge  of  any  ])ermaneut  disabling  effects  of 
snid  injury  not  being  satisfactorily  shown  the  case  is  returned  for  a  special 
examination. 

AHsisiunt  t^cretary   Webster  Davis  to   the   CommisHioner  of  Pensions^ 

February  J2S^  ISfhS, 

Tliis  appellant,  Noah  Perry,  Company  1,  Sixty-third  Illinois  Volun- 
teer Infantry,  is  a  pensioner  under  the  provisicms  of  the  general  law 
(Certificate  No.  294975)  at  the  rate  of  812  per  month  for  malarial 
poisoning,  chronic  diarrhea,  and  resulting  piles,  and  on  June  24,  1891, 
he  filed  in  your  Bureau  an  application  for  additional  pension,  based  on 
disease  of  lungs,  throat,  and  heart,  alleged  to  have  been  contracted  in 
line  of  duty  during  his  military  service,  which  was  rejected  on  May  23, 
1895,  ui)ou  the  ground  of  the  insufliciency  of  the  evidence  to  establish 
the  service  origin  or  existence  at  discharge  of  said  alleged  additional 
disabling  causes. 

From  said  a<'tion  appeal  was  taken  on  January  26, 1898. 

The  appellant  alleges  and  contends  that  he  was  injured  in  July,  1862, 
wliile  serving  on  detail  in  the  ^'Mississipi)i  Marine  Brigade,'' or  ''Ellet's 
Kam  Fleet,"  on  board  the  ram  LancaHter^  a  vessel  of  said  organization, 
during  an  engagement  between  the  Lancaster  and  the  Confederate  ram 
Arlaiisas  on  the  Mississippi  River,  near  the  mouth  of  the  Yazoo,  above 
Vicksburg,  by  being  scalded  with  hot  water  and  steam  about  the  head 
aud  chest,  and  inhaling  superheated  steam,  to  which  he  attributes  the 
alleged  disease  of  lungs,  throat,  and  heart  for  which  he  claims  addi- 
tional pension. 

The  official  military  record  in  the  War  Department  of  the  apx)ellant's 
service  shows  that  he  was  enrolled  as  a  private  of  Company  I,  Sixty- 
third  Illinois  Volunteer  Infantry,  on  December  1,  1861,  at  Olney,  for 
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threo  years,  and  was  mustered  into  service  on  April  10, 1862,  at  Jones- 
boro,  III.  lie  appears  to  have  been  present  with  his  company  until 
May  17, 1862,  on  which  date  he  is  reported  to  have  been  detached  for 
service  with  the  ^'  Mississippi  Ram  Fleet."  It  does  not  api>ear  that  he 
was  ever  retained  to  duty  with  his  regiment,  but  he  was  borne  upon 
the  rolls  thereof  as  on  detached  service  until  he  was  formally  traus- 
ierred  to  the  '*  Marine  Brigade,"  on  February  1 1 ,  1863,  by  Special  Orders, 
No.  00,  from  the  War  Department.  His  name  was  borne  upon  the  rolls 
of  the  Switzerland  company,  Mississippi  Marine  Brigade,  until  Augast, 
1864,  when  it  was  taken  upon  the  rolls  of  Company  A,  Marine  Kegi- 
ment,  United  States  Volunteers,  to  which  he  was  transferred  with 
other  members  of  the  first-named  company  who  were  not  entitled  to 
muster  out  of  service  when  that  company  was  discontinued  by  orders 
dated  August  3, 1864.  Ue  was  mustered  out  of  service  with  Company  A, 
Marine  Begiment,  United  States  Volunteers,  at  Vicksburg,  Miss.,  on 
January  18, 1865,  under  Special  Orders,  No.  431,  of  the  War  Depart 
ment,  dated  December  5, 1864,  because  the  services  of  the  organization 
were  no  longer  required. 

The  record  fails  to  show  that  the  appellant  served  on  the  Lancaster, 
or  that  he  was  injured  in  the  manner  alleged  by  him,  the  only  record 
connecting  him  in  any  way  with  that  vessel  being  a  hospital  record 
showing  that  on  August  4,  1862 — 

Noah  Perry,  Boanian,  ram  Lancaater,  enterefl  Overton  General  Hospital,  Memphis, 
Tenn.,  with  typhoid  fever;  no  dispoHition  stati'd. 

The  Surgeon-General  reports  that  no  hospital  records  of  the  3Iissis- 
sippi  Marine  Brigade  were  ever  on  file  in  his  office.  In  a  communica- 
tion from  the  Chief  of  the  liecord  and  Pension  Office  of  the  War 
Department,  dated  May  17, 1894,  and  on  file  with  the  papers  in  tbis 
case,  he  states:  ^* There  are  no  records  of  the  ram  Lancaster  ou  file  in 
this  office;"  and  in  a  subsequent  communication,  dated  January  3, 189$, 
also  on  file,  he  states : 

There  are  no  rolls  or  other  records  on  iile  in  tbis  office  showing:  the  nainee  of  the 
men  who  served  ou  the  Lancasiei-f  and  it  is  impossihle,  therefore,  to  verify  the  alkga- 
tion  that  Perry  served  on  that  vessel.  It  shonld  he  remarked,  however,  that  it  is  not 
improhahlo  tliat  he  served  on  the  Lancaster  hofon?  he  was  formally  transferred  to  the 
Marino  Brigade  and  assigned  to  duty  on  the  Switzerland. 

The  Navy  Department  reports  that  there  are  no  records  whatever 
pertaining  to  the  Mississippi  Marine  Brigade,  or  the  vessels  composing 
it,  or  the  men  serving  thereon,  on  file  in  that  Department.  It  was  this 
absence  of  a  record  of  service  on  the  Lancaster^  of  the  Xanco^ter  itself, 
of  the  engagement  and  disabling  of  said  vessel  by  the  Confederate 
vessel  Arlansas^  and  of  the  consequent  injury  alleged  by  the  appellant 
from  the  exi)lo8ion  and  escape  of  steam  from  her  boilers,  occasioned  by 
a  shot  from  the  enemy  piercing  them,  of  medical  or  hospital  treatment 
for  said  injuries,  and  of  medical  testimony  uhowing<lhe  existence  of  said 
alleged  injuries  during  service,  that  appears  to  have  been  one  of  the 
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pnncipal  caases  of  the  rejection  of  this  claim  upon  the  ground  stated 
by  your  Bureau.  It  is  shown  by  the  record,  however,  that  at  the  time 
he  alleges  he  was  injured,  the  appellant  was  serving  on  detached  duty 
with  the  Mississippi  Marine  Bri^j^ade,  also  called  "  Eilet's  Ram  Fleet," 
and  it  is  a  well-established  fact  that  owing  to  the  peculiar  and  anoma- 
lous character  of  this  organization,  which  was  a  naval  flotilla  operating 
on  the  Western  rivers,  organized  by  the  QuarterraasterGenerars  Office 
of  the  War  Department,  and  under  the  nominal  control  of  that  Depart- 
ment, but  at  the  same  time  cooperating  with  the  naval  forces,  and, 
more  or  less,  under  the  command  and  direction  of  the  naval  command- 
ers in  those  waters,  there  is  almost  an  entire  absence  of  the  usual 
official  rep  :rtB  and  records  relating  to  its  organization  and  operations 
during  the  war  of  the  rebellion,  or  any  reliable  or  complete  record  of 
the  vessels  composing  said  flotilla,  or  of  the  service  of  the  men  who 
served  thereon.  This  peculiar  characteristic  of  the  "  Mississippi  Marine 
Brifjade"  or  -^Ram  Fleet"  was  called  to  the  attention  of  this  Depart- 
ment and  carefully  considered  in  connection  with  the  case  of  John  G. 
Coney  (3  T.  D.,  200),  decided  September  30,  1889.  In  that  case  the 
claimant  for  pension  had  been  an  engineer  on  board  the  Diana^  one  of  the 
vessels  comx)08ing  said  •'  Ram  Fleet,"  and  the  question  involved  was  as 
to  the  character  of  said  vessel,  and  in  deciding  his  case  on  appeal  the 
Department  stated  (3  P.  D.,  202)  as  follows: 

The  claimant  served  as  firat  engineer  on  board  tlie  steamer  Diana  from  Marcli  1, 
18t>4,  to  Jaly  9, 1S64.  The  Htcamer  Diana  woa  »  vesnel  attached  to  \vhat  was  known 
as  the  Mississippi  Marine  Hri^.ide,  sometimes  culleil  "  Kllot's  Ram  Fleet/'  which  was 
organized  during  the  war  of  tlierehellion  for  service  upon  the  MiHsiHHijipi  River  and 
upon  its  tribataries.  Said  command  or  "tleef  appears  to  have  occupied  a  rather 
pecaliar  and  anomalous  position,  the  exact  status  of  the  several  vessels  composing  it 
being  difficult  to  determine.  It  was  organized  under  the  War  Department,  and  was 
under  the  command,  firHt,  of  ('Ol.  Charles  KUet,  who  was  fatally  injured  by  the  enemy 
iu  the  battle  of  Memphis,  in  which  the  *Mleet''  was  engaged;  and  afterwards  of 
Col.  Alfred  W.  £llet,  both  officers  having  been  detailed  from  the  Army  for  that  pur. 
pose.  The  vessels  composing  said  '*  lieet "  or  '*  Marine  Brigade  "  were  purchased  by 
the  Quartermaster-General  of  the  Army  under  direction  of  tlie  Secretary  of  War. 
Each  vessel  was  officered  and  manned  by  civilians,  who  were  hired  and  paid  by  the 
Qoartermaster's  Department  of  the  Army,  and  had  on  board,  in  addition  to  its  regular 
crew,  adetachment  of  enlisted  men,  under  command,  in  some  instances,  of  an  officer  or 
two,  detailed  from  the  Army.  Some  of  these  vessels  were  designated  as  "  ranis'*  and 
were  fitted  up  and  armed  for  offensive  and  defensive  operations  against  the  enemy; 
others  were  denominated  as ''  transports ;  '*  but  it  is  impossible  to  deterniino  from  the 
designation  given  in  the  records  of  the  War  and  Treasury  Departnients  what  vessels 
composing  said  command  were  strictly  ^'  war  vessels,"  and  what  not,  some  of  those 
designated  as  'transports''  appearing  to  have  been  as  well  armed,  and,  in  the  capac- 
ity of  ^'gunboats,"  as  actively  employed  in  warlike  operations,  as  those  designated 
as  ''rams.''  In  fact,  owing  to  the  peculiar  circumstances  connected  with  the  organ- 
ization of  this  command  and  to  the  anomalous  position  which  it  occupied  iu  the 
service,  the  information  to  be  derived  from  the  official  records  as  to  the  exact  statns 
of  the  officers  and  men  composing  the  crews  of  these  vessels  in  contradistinction 
from  the  detail  of  enlisted  men  of  the  Army  that  each  had  on  board,  as  well  as  to  the 
statns  of  any  one  partionl^r  vessel  of  said  command  or  *'  fleet,''  is  both  meager  and 
nnsatitfactory. 
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Aud  again  (on  p.  205,  same  case),  tlie  Department  states: 

Ah  a  matter  of  course,  if  there  were  an  official  record  of  the  War  Department  stating 
with  ilistiiirtiK.'ss  and  giving  with  certainty  the  character  of  naid  Teesel  and  th« 
nature  of  the  servicre  in  which  she  waa  employed,  8nch  record  wonhl,  under  the  long 
estahlishcd  rulings  of  the  Department,  have  to  he  accepted  as  conclusiye,  and  any 
error  contained  in  such  record  could  he  corrected  only  hy  the  Department  from  which 
it  emanated ;  hut  amid  the  uncertainty  which  exists  in  this  case,  when  the  official 
records  disclose  ahsolutely  nothing  definite  from  which  a  satisfactory  conclnsion  can 
he  drawn,  this  Department  would  he  certainly  justified  in  determining  for  itself  tbs 
character  and  service  of  said  vessel  from  the  next  hest  evidence  that  could  be  obtained. 

A  striking  illustration  of  this  singular  lack  of  official  reports  and 
records  relative  to  the  most  important  events  aud  circumstances  cou- 
nected  with  tlie  operations  aud  service  rendered  by  the  Mississippi 
Marine  Brigade  is  presented  in  this  case.  In  reply  to  a  communication 
fidni  the  Hon.  Charles  F.  Maudersou,  a  Senator  from  the  State  of 
Nebraska,  requesting  information  concerning  the  engagement  between 
the  ram  Lancaster  aud  tlie  Confederate  ram  Arkansan^  about  July  10, 
18G2,  in  which  the  boilers  of  the  Lanca^tter  were  injured,  resulting  in 
an  explosion  by  which  this  appellant  alleges  he  was  injured,  the  super 
intendent  of  Naval  War  Records  of  the  Navy  Department  states,  in  a 
communication  dated  January  24,  1895,  and  on  file  in  this  case,  as 
follows: 

I  regret  to  say  that  while  this  event  appears,  according  t<>  numeroas  Tesponsil»b 
histories,  a  well-estahlished  fsict^  still  ther*^  arc  no  official  reports  in  this  office  troci 
the  Union  side  i»ertaining  to  it.  At  the  time  of  the  passage  of  the  Conf<Hlerate  nun 
Arkannan  through  the  Federal  fleet  above  Vickshurg,  July  15,  1862,  the  ram  UtMjt  lof 
which  the  Lancaster  was  a  part),  under  command  of  Brig.  Gen.  Alfred  W.  Eliot,  wa? 
under  the  direction  of  the  War  Department ;  and  although  copies  of  General  KlletV 
papers  are  on  iile  in  this  office,  there  is  no  rei)ort  of  the  particular  all'air  d'^sii^'d. 
The  War  Department  also  appears  to  have  no  report  from  him  on  the  suhject,  nor 
do  Flag  Officers  Farragut  or  Davis,  both  of  whom  were  present,  make  any  uienti«»n 
of  the  explosion  of  the  Lancaster's  boiler  in  their  official  reports.  •  •  *  The  only 
explanation  I  can  oiler  for  the  omission  of  the  official  reports  of  this  affair  is  th»'  f:nt 
that  the  <orres]»oiidenee  pertaining  to  it  is  very  incomplete,  owing  to  the  <lnal 
command  of  the  rani  lleet,  which,  although  under  the  original  control  of  the  War 
Department,  was  still,  more  or  less,  cooperating  with  the  naval  forces  in  tbi>» 
waters. 

And  yet,  the  engajjeinent  between  the  Lancaster  and  the  Arkatnia* 
on  the  Mississippi  River  near  Vicksburg  in  July,  1862,  and  the  disabling' 
of  the  Lancaster  by  a  shot  piercing  her  boilers,  causing  an  explosion  by 
which  many  of  her  crew  were  scalded  and  disabled,  is  an  estabHsLed 
and  accepted  historical  fact,  as  well  authenticated  as  any  other  event 
during  the  war  of  the  rebellion. 

In  the  third  volume  of  the  series  "  The  Navy  in  the  Civil  War,"  pub- 
lished by  Charles  Scribner's  Sons,  New  York,  1883,  entitled  "TheGult 
and  Inland  Waters,"  Capt.  A.  T.  Mahan  (United  States  Navy),de8crib 
ing  the  passage  of  the  Confederate  ram  Arkansas  through  the  Federal 
tleet  on  the  Mississippi  River  above  Vicksburg  in  July,  1862,  statesmen 
page  102,  as  follows: 

She  fought  her  way  holdly  through,  passing  hetween  the  vessels  of  war  and  tbe 
transports,  firing  and  receiving  the  tire  of  each  as  she  went  hy,  most  of  the  projectiles 
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bonodiiig  harinlessly  from  her  sides;  but  two  11 -inch  shells  came  through  killing 
many  and  setting  on  fire  the  cotton  backing.  On  the  other  hand,  the  Lancaster  of 
the  ram  fleet  which  made  a  move  toward  her,  got  a  shot  in  the  mud  receiver  which 
disabled  her,  scalding  many  of  her  people,  two  of  them  fatally.  The  whole  affair 
with  the  fleets  lasted  but  a  few  minutes,  and  the  Jikansas,  having  passed  out  of 
range,  found  refuge  under  the  Yicksbnrg  batteries. 

Since  this  appellant  is  shown  by  the  record  to  have  belonged  to  that 
portion  of  the  force  serving  in  the  Mississippi  Marine  Brigade,  coin- 
]K>se<l  of  enlisted  men  detailed  from  the  army,  the  character  of  the 
vessel  apon  which  he  was  serving  when  he  sil leges  he  received  his 
injuries  becomes  an  immaterial  question  for  pensionable  i)ur[)08es,  but  it 
may  be  as  well  to  state  in  passing  that  in  a  communication  on  file  with 
the  papers  in  this  case,  dated  January  3,  1898,  from  the  Chief  of  the 
Kecord  and  Pension  Office  of  the  War  Department,  the  following 
statement  is  made: 

Keports  and  correspondence  that  are  on  file  in  this  Department,  and  are  printed  in 
tb<'  Hel>ellion  Kecords  show  conclusively  that  the  ram  Lancaster  was  not  a  transport, 
bnt  was  an  armed  vessel. 

In  view  of  the  conditions  indicated  by  the  foregoing  it  is  clear  that 
au  official  record  of  the  service  of  this  appellant  on  board  the  Lancanier^ 
of  the  incurrence  of  the  injuries  alleged  by  him  tliereon,  and  of  subse- 
quent medical  and  hospital  treatment  for  the  same  upon  the  hospital 
boat  attached  to  said  "ram  fleet,"  could  hardly  be  expected,  and  the 
absence  of  such  record  should  not  have  been  permitted  to  militate 
against  the  allowance  of  his  claim,  if  his  allegations  relative  to  the 
incurrence  of  his  disability  are  corroborated  by  other  competent 
evidence. 

That  appellant  was  serving  on  the  Laiicaster  in  July  1862,  that  he 
was  on  board  of  said  vessel  during  her  engagement  with  the  Arkansas^ 
and  that  he  was  among  the  number  of  her  crew  who  were  badly  scalded 
and  injured  by  hot  water  and  by  inhaling  steam  escaping  from  her 
boilers  when  they  were  pierced  by  a  shot  from  the  enemy,  is  shown  by 
the  testimony  of  the  first  mastei  and  executive  officer  of  the  Lancaster  j  the 
second  mate  of  that  vessel,  and  three  comrades  of  his  company  and  regi- 
men t  who  were  also  members  of  the  detachment  and  serving  with  him  on 
the  Lancaster  at  that  time.  The  service  of  the  two  officers  on  board  the 
Lancaster  at  the  time  of  said  engagement  does  not  appear  to  be  ques- 
tioned, and  the  record  shows  that  the  three  other  witnesses  were 
detailed  at  the  same  time  with  the  appellant  from  Company  I,  Sixty- 
third  Illinois  Volunteer  Infantry  for  service  in  the  <' Mississippi  Marine 
Brigade."  These  witnesses  are  all  reported  to  be  of  good  character 
and  credibility,  and  no  reason  whatever  appears  in  the  papers  in  this 
case  for  doubting  the  truthfulness  of  their  statements.  They  state  that 
the  appellant  was  first  sent  to  Overton  (ieneral  Hospital,  Memphis, 
Tenu.,  for  treatment  for  his  injuries,  and  was  subsetjuently  treated 
therefor  on  board  the  hospital  boat  attached  to  said  '*  Ham  Fleet,"  at 
that  time  the  Queeji  of  the  West,  A  comrade  of  appellant's  company 
states  in  an  affidavit  filed  in  his  claim  for  original  pension  in  March 
p.  D.— VOL.  9 16 
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1884,  that  aboat  July  1862,  between  Vicksburg  and  Memphis,  he  iraited 
upon  and  nursed  the  appellant  on  board  the  Queen  of  the  WesU  ^ho 
was  then  totally  disabled,  but  he  failed  to  remember  the  nature  of  his 
disability. 

The  three  comrades  who  served  on  board  the  Lancaster,  and  subse- 
quently on  the  Switzerland  of  the  '^Ram  Fleet"  with  the  apiHfllani, 
testify  that  he  complained  during  his  subsequent  service^  and  safferd 
with  some  affection  or  disease  of  his  throat  and  lungs,  which  he 
attributed  to  his  having  inhaled  hot  steam  at  the  time  he  was  injnreil 
and  scalded  on  board  the  Lancaster. 

I  am  clearly  of  the  opinion  that  the  evidence  is  sufficieut  to  estabUsb 
the  fact  that  the  appellant  was  injured  in  the  service  and  in  hneof 
duty,  as  he  alleges,  but  the  evidence  of  the  existence  at  and  coutiuo- 
ance  since  his  discharge  from  the  service  of  any  permanent  disabliDj: 
effects  of  said  injury  is  extremely  weak  and  unsatisfactory.  The 
appellant  is  shown'by  medical  examinations  to  have  suffered  since  the 
date  of  filing  this  claim  for  additional  x)ension  with  some  bronchial  aDtl 
catarrhal  troubles,  somewhat  in  the  nature  of  bronchial  asthma,  but  a 
pathological  connection  between  these  later  affections  and  the  iiijary 
he  received  on  board  the  Lancaster  in  1802  has  not  been  satisfactorily 
established.  The  testimony  relative  to  his  physical  condition  in  service 
subsequent  to  his  injury  and  at  the  time  of  his  discharge  is  both  | 
meager  and  inconclusive,  failing  to  indicate  clearly  that  he  was  at  that 
time  suffering  from  any  severe  disability,  or  the  nature  of  his  disability,  i 
if  any.  But  one  witness  testifies  to  the  existence  of  throat  or  langdi?^ 
ease  soon  after  appellant-s  discharge,  and  his  affidavit  is  so  indefinite 
and  states  so  few  facts  that  it  throws  but  little  light  on  this  phase  of  thr 
case.  There  is  no  positive  evidence  showing  existence  of  throat  or  luug 
trouble  prior  to  about  1868,  and  no  medical  evidence  showing  the  exist 
ence  of  these  diseases  or  treatment  therefor  prior  to  1870.  The  medical 
examinations  of  appellant  show  that  no  pensionable  disability  from 
heart  disease  has  existed  since  the  date  of  filing  declaration  for  addi 
tional  pension,  and  the  evidence  fails  to  indicate  its  existence  prior  to 
that  time. 

Although  the  evidence  now  in  the  case  can  not  be  accepted  a> 
establishing  a  connection  between  appellant's  present  disease  of  throat  j 
and  lungs  and  the  alleged  injury  in  servi(;e,  I  am  clearly  of  the  opio 
ion  that  an  iniury  from  scalding  of  head  and  chest  and  from  inhaling 
hot  steam  in  service  and  line  of  duty  has  been  proved,  and  that  tlii^< 
claim  should  not  have  been  rejected  without  further  investigation  rel 
ative  to  the  existiMice  and  continuance  of  the  alleged  results  of  saiJ 
injury.  No  special  examination  of  this  case  appears  ever  to  have  l)een 
made,  which  unquestionably  should  have  been  done.  The  pIiysie;J 
condition  and  state  of  health  of  the  appellant,  the  nature  of  his  dis 
abilities,  if  any,  during  the  ])eriod  of  more  than  two  j^ears  that  he  servi-d 
in  the  Mississippi  Marine  Brigade,  subseciuent  to  July,  1862,  when  In 
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was  iiijnredy  and  at  the  date  of  his  discharge,  should  be  ascertained  if 
possible,  by  carefnl  inquiry  among  the  surviving  officers  and  (Comrades 
with  whom  he  served  in  said  organization.  His  condition  from  dis- 
charge, and  the  nature  of  any  disability  suffered  by  him,  as  well  as 
when  throat  and  lung  trouble  was  first  observed  by  those  most  inti- 
mately associated  with  him,  and  how  lohg  it  has  continued  since  dis- 
charge should  be  ascertained,  and  the  evidence  thus  obtained  should  be 
submitted  to  and  carefully  considered  by  the  medical  officers  of  yoar 
bureaa,  who  should  be  called  upon  to  state,  in  the  light  of  the  infor- 
mation thus  obtained,  whether  the  present  bronchial  and  catarrhal 
affection  of  the  appellant  could  be  accepted  as  a  pathological  result 
of  injury  from  scalding  and  inhaling  hot  steam  in  1862. 

In  order,  therefore,  that  this  claim  may  be  investigated  and  adjudi- 
cated upon  the  lines  above  indicated,  your  action  rejecting  the  same  is 
hereby  reversed  and  set  aside,  and  you  are  requested  to  cause  the  same 
to  be  reopened  and  readjudicated,  in  accordance  with  the  suggestions 
herein  contained. 


EVn>ENCE-PUESUMl*TION  OF  DEATII-MARUIAGE. 

Annie  Dennis,  formerly  Reno  (widow). 

Claimant's  first  husband  left  her  in  Misftoari,  in  1873,  to  go  to  Chicttgo,  111.,  for  medi- 
cal treatment,  and  a  few  months  later  she  received  a  letter  from  his  sister 
informing  her  that  he  was  dead.  Relying  on  the  truth  of  this  statement,  she 
married  one  Holmes  in  December,  1877,  who  procured  a  divorce  from  her  on  the 
ground  of  desertion  in  1882.  In  April,  1883,  claimant  married  the  boldier  who 
died  in  July,  1890.  Her  first  husband  has  never  been  hoard  of  in  that  community 
since  1873. 

Held:  These  facts  are  snfficient  to  raise  tlio  presumption  that  olaimant's  first  hus- 
band had  died  prior  to  her  marriage  to  Holmes,  and  her  marriage  to  tlie  soldier 
was  legal,  and  she  is  his  widow. 

AsHuttant  Secretary   Webster  Darin  to   the  Commissioner  of  Pensions^ 

March  7,  1S98. 

Claimant  on  September  13, 1897,  filed  a  motion  for  reconsideration  of 
Departmental  decision  on  March  4, 189.5,  affirming  the  Bureau  action 
of  January  0,  1894,  rejecting  her  widow's  claim  (No.  763052),  filed 
August  23, 1890,  under  section  2  of  act  of  June  27,  1890,  on  the  ground 
that  the  evidence,  after  special  investigation,  failed  to  prove  the  death 
of  claimant's  first  husband. 

Claimant  contends  that  the  Department  erred  in  applying  the  law  of 
presumption  of  death,  and  cites  the  cases  of  Marie  Sharpe  (8  P.  D., 
175);  Caroline  A.  Sickles  (6  P.  D.,  164);  Sarah  Gorby  (4  P.  D.,  298); 
Davie  t.  Briggs  (97  U.  S.,  628);  Greenleaf  on  Evidence,  paragraph  42; 
Rice  on  Evidence,  pp.  764  and  1223;  49  111.  S.  C.  Rep.,  470;  3  Bibb  Ky., 
233;  52  Maine,  465;  34  Mich.,  34;  42  Pa.,  159;  and  the  act  of  Congress 
approved  March  13^  1896, 
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The  testimony  in  this  case  shows  that  claimant  was  married  to  Charles 
Harmer,  at  Kahoka,  Clark  County,  Mo.,  in  1869,  and  lived  and  cohab- 
ited with  him  as  his  wife  until  the  spring  of  1873,  when  he  left  her  to  {ro 
to  Chicago  for  medical  treatment,  he  having  previously  been  absent  from 
her  for  medical  treatment  for  about  a  year.  Two  children  were  iKim 
as  the  issue  of  this  marriage,  a  boy  about  one  year  after  the  inarn:i<:e 
and  a  girl  some  few  months  after  claimant's  said  husband  last  left  )ier. 

Claimant  testified  that  she  had  letters  written  for  her  to  her  husband, 
and  received  letters  from  him  while  he  was  in  Chicago;  that  wheti 
he  left  he  kissed  her  and  their  boy,  and  said  he  would  return  when  k 
got  cured;  that  their  relations  were  i)leasant;  that  her  girl  was  born 
August  15, 1873;  that  some  five  months  before  this  child  was  bom  s\w 
received  a  telegram  and  letters  from  her  husband's  sister,  Mary  Har- 
mer, in  Chicago,  stating  that  her  husband  was  dead;  that  he  had  died 
in  hospital;  that  these  letters  and  the  telegram  were  burned  when  her 
father's  house  was  destroyed  by  fire.  Two  of  her  brothers  testify  that 
they  heard  of  her  said  husband's  death,  but  deny  having  read  letters 
to  claimant  of  her  husband's  death. 

Walter  DeWit,  one  of  claimant's  brothers,  testifies  that  her  hnsband 
worked  for  N.  F.  Giveus,  deceased,  who  thought  a  good  deal  of  him, 
and  that  he  heard  of  Ilarmer's  death  through  Mr.  Givens.  He  fnrther 
testified  that  he  knew  of  but  one  thing  that  caused  him  to  go  away— 
that  he  had  a  running  sore  on  his  hip,  and  he  thinks  he  went  to  Chica^) 
to  be  treated.  Other  witnesses  testified  to  his  having  a  fistula,  and 
claimant  testifies  his  trouble  was  a  cancer  at  lower  end  of  spine.  An 
examination  of  neighbors  shows  that  the  general  understandin<r  was 
that  Harmer  was  dead;  that  he  died  about  1873,  in  Chicago. 

It  further  appears  that  claimant,  relying  upon  the  truth  of  the  leport 
of  her  said  husband's  death,  married  one  John  W.  Holmes,  at  Kahoka. 
Clark  County,  Mo.,  December  1, 1877,  over  three  years  after  she  bad 
been  informed  of  her  first  husband's  death;  that  said  Holmes  was  also 
informed  of  the  death  of  claimant's  first  husband. 

Claimant  was  divorced  fiom  Holmes  on  a  bill  filed  by  him,  in  which 
he  charged  desertion  and  a  former  husband  living  at  date  of  his  mar- 
riage to  claimant.  The  bill  appears  to  have  been  filed  September  (*, 
1879,  and  charged  desertion  from  September  1, 1878.  A  decree  ai)i>ean^ 
to  have  been  granted  April  21,  but  the  (jlerk  has  omitted  to  set  forth 
the  year  in  the  transcript.  Holmes  testified  that  it  was  in  1882.  In 
this  decree  the  following  language  is  used: 

But  nothing  in  this  decree  shall  be  held  to  prevent  the  defendant  from  marry- 
ing again,  but  expreHB  leave  is  hereby  given  her  to  marry  again  at  any  time  after 
this  day. 

Holmes  testified  that  the  decree  was  granted  on  the  ground  of  de^vr 
tion  alone;  that  he  testified  in  court  in  the  case  that  he  did  not  kno^ 
and  did  not  believe  that  her  former  husband  was  alive  at  the  timeof 
his  marriage,  but  that  he  believed  him  dead. 
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While  this  decree  is  not  conclusive  on  this  Department  in  this  case 
and  is  not  very  material,  in  view  of  the  conclusion  which  I  reach,  yet 
it  indicates  that  the  court  found  as  a  matter  of  fact  and  law  that 
claiinant's  first  husband  was  dead  at  the  date  of  her  second  marriage, 
and  that  the  claimant  had  a  right  to  believe  that  there  was  no  legal 
impediment  to  another  marriage. 

Claimant  was  married  to  soldier,  William  0.  Reno,  in  Lee  County, 
Iowa,  April  6, 1863,  and  lived  and  cohabited  with  him  as  his  wife  until 
his  death,  July  13, 1890,  in  said  State. 

The  question  of  the  validity  of  this  marriage  is  to  be  tested  by  the 
laws  of  Iowa,  as  required  by  the  act  of  August  7,  1882. 

The  question  of  presumption  of  death  was  involved  in  the  case  of 
Tisdale  r.  Conn.  Mutual  Life  Ins.  Co.  (26  Iowa,  170).  In  that  case 
Edgar  Tisdale  left  his  wife  to  visit  Chicago  and  was  last  seen  in  thut 
city  September  25, 1866.  Ko  reason  was  shown  for  his  absenting  him- 
self from  his  wife.  Letters  of  administration  were  issued  upon  his 
estate  December  18, 1866.  His  wife  brought  suit  against  the  defendant 
on  a  x)olicy  of  insurance,  and  the  company  defended  on  the  ground  that 
her  husband  was  not  dead,  and  that  the  facts  did  not  justify  the  pre- 
sumption of  his  death.  Under  the  charge  given  by  the  district  judge, 
the  verdict  and  judgment  was  for  the  defendant,  and  plaintiff  appealed. 

It  was  held  on  appeal  by  Beck,  J.  (syllabus) :  That  the  death  of  an 
absent  person  may  be  presumed  in  less  than  seven  years  from  the  date 
of  the  last  intelligence  from  him,  from  facts  and  circumstances  other 
than  those  showing  his  exposure  to  danger  which  probably  resulted  in 
his  death.  Also  that  the  granting  of  letters  of  administration  is  prima 
facie  evidence  of  death  of  the  party  on  whose  estate  they  are  issued, 
and  the  judgment  of  the  district  court  was  reversed.  The  case  was 
retried  in  the  district  court,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  full  amount  of  the  policy,  and  defendant  appealed  (28 
Iowa,  12).  In  affirming  the  judgment,  the  supreme  court  affirmed  the 
correctness  of  the  charge  of  the  district  judge  in  substance  as  follows: 

The  bare  fact  that  a  man  who  has  disappeared,  and  whose  death  ia  contested,  was 
seen  alive  within  three  years  prior  to  the  granting  of  letters  of  administration  upon 
his  estate,  wiU  not  h«  safficient  to  overcome  the  presumption  of  death  arising  from 
the  issuing  of  such  letters. 

It  would  api)ear  irom  this  decision  that  the  supreme  court  of  Iowa 
liberalizes  rather  than  restricts  the  common-law  rule  of  presumption  of 
death. 

In  discussing  the  question  in  the  first  hearing.  Beck,  J.,  said: 

The  first  instruction  (of  the  district  jndge)  announces  the  rule  that  *^  the  death  of 
an  absent  person  can  not  he  presumed  except  upon  evidence  of  facts  showing  his 
exposure  to  danger,  which  probably  resulted  in  death,  before  the  expiration  of  seven 
years  from  the  date  of  the  last  int<dligence  from  him;  and  that  evidence  of  long 
absence  without  communicating  with  his  friends;  of  character  and  habits,  making 
the  abandonment  of  home  and  family  improbable,  and  want  of  all  motive  or  cause 
for  such  abandonment  which  can  be  su^iposed  to  influence  men  to  act  is  not  sufficient 
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to  raise  a  presamption  of  death/'  The  instmction  is  not  in  accordance  with  the 
trae  rule  of  evidence,  and  is  erroneons.  The  error  is  evidently  the  result  of  an 
improper  construction  of  the  familiar  rule  of  evidence  that  where  a  person  haii  oot 
been  heard  of  for  many  years  the  presumption  of  duration  of  life  ceases  at  the  end 
of  seven  years  (2  Starkie's  Ev.,  361),  and  an  attempt  to  apply  it  to  the  facts  in  thU 
case.  The  rule  by  no  means  limit.s  tlie  presumption  of  death  to  an  abncnce  of  tbe 
person  wbose  existence  in  life  is  a  question,  without  tidings  from  him  for  a  spare  of 
seven  years;  nor  does  the  modification  of  the  rule  laid  down  in  the  cases  cited  bi 
defendant's  counsel — that  such  absence  for  a  shorter  period,  if  the  person  is  Mbowa 
to  have  been  in  peril,  will  raise  a  presumption  of  death — exclude  evidence  of  other 
facts  and  circumstances  which  tend  to  establish  the  probability  of  death. 

In  the  Iowa  case  above  cited  the  plaintiff'  was  not  aided,  a.s  is  the 
claimant  in  this  case,  by  another  and  stronger  presumption  than  tliat 
of  death — i.  c.,  that  of  innocence.  The  presumption  is  in  favor  of  the 
validity  of  marriages,  and  where,  in  a  case  involving  the  validity  of  a 
marriage,  the  presumption  of  innocence  is  confronted  with  the  pre^ 
sutoption  of  continuance  of  life  the  latter  presumption  must  give  vay 
to  the  stronger  presumption  of  innocence.  See  Bishop  on  Marriage  and 
Divorce,  par.  951  j  Jennette  Burton  (9  P.  D.,  31). 

At  the  time  the  decision  of  March  4,  1895,  was  rendered  there  wa*<  a 
tendency  on  the  part  of  the  Department  to  restrict  the  rule  of  presump 
tion  of  death,  as  announced  in  the  case  of  Davie  v.  Briggs  (97  U.  S., 
628),  and  to  apply  the  rule  of  the  criminal  law  requiring  the  fact  of 
death  to  be  shown  beyond  a  reasonable  doubt;  and  on  March  C,  18!^, 
two  days  after  the  decision  in  this  case,  the  doctrine  wa«  announced  in 
terms  in  the  case  of  Melinda  L.  Crider  (7  P.  D.,  462).  It  was  stated  in 
that  case  that  "  it  may  happen  that  a  person's  death  may  be  presumed 
<to  have  happened  within  a  period  of  time  even  shorter  than  seven 
years  if  the  inference  is  deduced  from  well-authenticated  facts  of  sach 
a  nature  as  almost  to  preclude  the  possibility  of  a  mistake.'  •  •  •  I 
therefore  feel  it  incumbent  upon  me  to  lay  down  the  rule  that,  inde 
pendent  of  absence  for  any  period  of  time,  it  must  be  held  in  pension 
cases  that  the  facts  attending  the  absence  must  show  beyond  a  reason 
able  doubt  that  the  party  is  dead." 

On  March  13, 1896,  Congress  passed  the  following  act: 

That  in  considering  claims  filed  nnder  the  pension  laws  the  death  of  au  enlisted 
man  or  officer  shall  be  coosidered  as  sufficiently  proved  if  satisfactory  evidence  i§ 
produced  establishing  the  fact  of  the  continued  and  nnexplained  abseoce  of  snch 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years^  during 
which  period  no  intelligence  of  his  existence  shall  have  lieen  received.  And  an> 
pension  granted  under  this  act  shall  cease  upon  proof  that  such  offlc«r  or  enHstt-d 
man  is  still  living. 

This  act  in  eflPect  reestablishes  the  common-law  rule  of  presumption 
of  death  as  announced  by  the  Supreme  Court  in  Davie  v,  Briggs  (97 
U.  8.,  628). 

(See  case  of  Marie  Sharpe,  8  P.  D.,  175.) 

I  am  of  the  opinion  that  claimant  has  established  a  valid  marriage 
under  the  laws  of  the  State  of  Iowa.    I  am  also  of  the  opinion  that  the 
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Bareau  erred  in  the  action  rejecting  her  claim  xkj>on  the  ground  that  she 
had  not  proved  the  death  of  her  former  husband,  thus  placing  the  bur- 
den of  proof  of  establishing  the  death  of  her  first  husband  prior  to  her 
last  marriage  ui>on  the  claimant.  (See  Blanchard  v.  Lambert  et  al.,  43 
Iowa,  228;  Jennette  Burton,  9  P.  D.,  31.) 

In  the  Iowa  case  above  cited  the  plaintiff  brought  suit  against  the 
executor  of  her  husband's  estate,  and  the  defense  was  interiwsed  by 
the  heirs  that  she  was  not  the  legal  widow  of  her  husband  Blanchard, 
she  having  at  the  time  of  her  marriage  a  former  husband  living;  that 
she  was  incompetent  to  contract  a  valid  marriage  with  Blanchard,  as 
she  was  at  the  time  of  her  marriage  to  Blanchard  the  legal  wife  of  II.  N. 
Musgrave,  to  whom  she  was  married  in  1857.  Plaintiff  denied  the  alle- 
gations of  the  answer,  and  on  the  issue  thus  joined  the  parties  pro- 
ceeded  to  trial.  The  evidence  disclosed  the  following  facts:  Plaintift'^s 
name  was  formerly  Mrs,  E.  K.  Lord ;  that  on  May  24, 1857,  married  to 
Horatio  N.  Musgrave  in  Hardin  County,  Ohio,  and  soon  thereafter 
moved  with  him  to  Indiana,  and  cohabited  with  him  as  his  wife  about 
one  year;  they  then  returned  to  Ohio  about  the  same  time  and  lived  in 
the  same  county,  but  not  as  man  and  wife;  that  some  years  before  she 
left  Ohio  it  was  reported  that  Musgrave  was  again  married  and  lived 
with  a  woman  as  his  wife;  that  plaintiff'  lived  near  and  knew  these 
facts.  In  March,  1867,  plaintiff,  under  the  name  of  E.  K.  Lord,  married 
I.  D.  Blanchard  and  lived  with  him  as  his  wife  until  his  death,  August 
14, 1872,  being  treated  and  regarded  by  the  community  as  his  wife. 
Musgrave  died  in  June,  1871. 

The  court  found,  on  these  facts,  that  the  plaintiff  was  the  legal 
widow  of  Blanchard,  and  entitled  to  dower;  from  which  decision 
defendants  apx)ealed.  The  supreme  court  of  Iowa,  June  6, 1876,  held 
that  the  decision  of  the  court  below  was  clearly  right,  and  affirmed  it 
on  two  grounds: 

First.  Upon  the  ground  that  the  presumption  of  innocence  overrides 
opposing  presumptions,  and  that  the  law  presumed  that  Musgrave  had 
obtained  a  divorce  from  plaintiff  prior  to  his  cohabitation  with  his  sec- 
ond wife,  citing  and  following  the  doctrine  on  this  point  as  announced 
in  the  cases  of  Carroll  v.  Carroll  (20  Texas,  731);  Yates  v.  Houston  (3 
Texas,  433);  Lockhart  v.  White  (18  Texas,  102),  and  The  King  r.  The 
Inhabitants  of  Twining  (2  B  and  Aid.,  387). 

Second.  That  the  cohabitation  of  plaintiff  with  Blanchard  as  his 
recognized  wife,  after  the  death  of  Musgrave  in  June,  1871,  to  the  date 
of  Blanchard's  death  in  August,  1872,  raised  the  presumption  of  a  sub- 
sequent marriage  after  the  removal  of  all  legal  impediments  by  the 
death  of  Musgrave;  that  under  section  2526,  of  the  Iowa  Code  (which 
provides  that  marriages  solemnized,  with  the  consent  of  parties,  in  any 
other  manner  than  as  prescribed  in  that  chapter,  arc  valid;  but  that 
the  parties  shall  forfeit  to  the  school  fund  the  sum  of  $50  each),  a 
common  law  marriage  was  valid;  that  it  was  a  settled  rule  of  the  com- 
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mon  law  that  any  mutual  agreement  between  the  parties  to  be  husband 
siud  wife  in  preseuti,  followed  by  cohabitation,  constitutes  a  valid  and 
binding  marriage,  if  there  is  no  legal  disability  on  the  part  of  either 
to  contract  matrimony. 

The  court  cited  and  followed  the  rule  on  this  subject  as  announced 
in  Roser.Claik  (8  Paige Ch. Rep., 573);  Fentonr. Reed (4  Johnson, ^li; 
Jackson  v.  Claw  (18  .Johnson,  347),  and  cited  the  cases  of  Starr  r.  Peck 
(1  Hill,  270),  and  Wilkinson  r.  Payne  (4  Durn  and  East's  Rep,,  468). 

The  doctrine  announced  in  the  case  of  Blanchard  v.  Lambert  apiK'ars 
to  be  the  settled  law  in  Iowa,  and  that  case  is  cited  in  the  51  Iowa,  570; 
58  Iowa,  720;  09  Iowa,  398,  and  78  Iowa,  502,  where  the  facts  did  not 
bring  these  cases  within  the  rule  of  Blanchard  r.  Lambert.  In  the  case 
of  G  Iman  v.  Sheets  (76  Iowa,  502),  the  court  by  Robinson,  J.,  said: 

It  is  cluiiiied  that  oven  if  a  marriage  was  contracted,  as  alleged,  yet,  under  the 
facts  of  the  case,  a  divorce  will  be  presumed  under  the  rule  announced  in  Blanchard 
V.  Lambert  (43  Iowa,  220).  We  do  uot  think  this  case  is  within  that  rule.  In  thai 
case  each  party  to  the  tirst  uiarria<re  claimed  to  have  contracted  a  subsequent  mai- 
ria<;e,  and  it  was  held  that  it  would  be  presumed  that  the  relation  created  by  the  first 
marriage  had  been  dissolved.  It  was  held  in  Kllis  r.  KUis  (58  Iowa,  720) — ^acaae 
similar  to  this — that  ^*  there  must  be  something  based  on  the  acts  and  conduct  of  both 
parties  inconsistent  with  the  continuance  of  the  marriage  relation  l>efore  the  pre- 
sumption should  be  indulged'^  that  a  divorce  had  been  granted.  Nothing  of  that 
kiuil  on  the  part  of  the  appellee  is  shown  in  this  case. 

The  case  of  Bhinchard  r.  Lambert  is  a  leading  case  and  cited  by  most, 
if  not  all,  elemental  law  writers  in  connection  with  other  Federal  and 
iState  decisions,  in  8upi)ort  of  the  general  rule  that  after  a  marriage  is 
proved  every  presumption  favors  its  validity,  and  that  a  rebuttable 
presumption  is  never  sufficient  to  outweigh,  overcome,  or  disprove  a  fact. 

See  Lawsou  on  Presumptive  Evidence,  576;  Gilpin  v.  Page  (18  Wall., 
3)4);  Whittaker  v.  Morrison  (I  Fla.,  29);  Van  Buren  v.  Cockburn  (U 
Biirb.,  N.  Y.,  122) ;  Neitz  v.  Carpenter  (21  CaL,  456) ;  Patterson  v.  Gainers 
(6  Uow.,  550);  Powell  v.  Powell  (27  Miss.,  783);  Fleming  i\  People  (27 
N.  Y.,  :329);  Ward  v.  Dulaney  (23  Miss.,  410);  Ferric  v.  Pub.  Adm.  (4 
IJarb.,  N.  Y.,  28). 

In  the  case  under  consideration  the  claimant  proves  a  ceremonial 
marriage  with  soldier  in  the  State  of  Iowa  on  the  6th  day  of  April, 
1883,  and  has  filed  a  certified  transcript  of  her  marriage  certificate,  and 
the  validity  of  this  marriage  can  not  be  impeached  by  the  presumption 
that  her  first  husband,  who  was  last  heard  from  in  1873,  and  who  was 
then  reported  dead,  is  still  alive,  or  that  he  is  presumed  to  haveheen 
alive  at  the  time  of  her  marriage  to  soldier  in  1883. 

The  motion  is  accordingly  sustained,  and  the  Departmental  dettision 
of  March  4,  1895,  and  the  Bureau  action  of  January  9,  1894,  are 
reversed. 

The  i)apers  in  the  case  are  herewith  returned. 
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BEPKNDENCaE-WIDOW— ACT  JX^XE  «7,  18fM). 

Matilda  Helve  (widow). 

The  soldier,  prior  to  bis  death,  deeded  certain  real  estate  owned  by  him  in  Chicago, 
and  valued  at  $8,000,  to  bis  brother-in-law,  without  consideration,  who  deeded 
it  to  the  Boldier*8  eldest  daughter,  without  consideration,  the  purpose  of  these 
transfers  being  to  save  the  property  from  his  creditors.  After  bin  death  the 
widow  applied  $2,500  of  her  own  money  to  the  cancellation  of  a  mortgage  upon 
the  aforesaid  property.  She  ond  her  three  children  (all  grown)  live  together 
and  use  the  rents  and  profits  of  the  property  for  their  common  support.  They 
have  a  home  and  net  income  of  $270  per  year,  independent  of  their  earnings. 

Held:  That  claimant  is  not  without  other  means  of  support  than  her  daily  labor 
Mrithin  the  meaning  of  the  law. 

Asmtant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  7,  1898. 

This  widow's  claim  for  pensiou  (No.  636025)  nudcr  the  act  of  Juue  27, 
1890,  was  rejected  by  your  Bureau  in  July,  1897,  ou  the  ground  that 
8be  had  other  means  of  support  than  her  daily  labor.  From  that  action 
^n  appeal  was  taken  on  August  6, 1897,  the  contention  of  which  is  that 
tbe  evidence  shows  her  to  be  possessed  of  no  property  whatever  and  to 
bare  no  income  from  any  source,  except  the  voluntary  contributions  of 
ber  children  and  that  derived  from  her  daily  labor. 

Tbe  facts  developed  by  special  examination  were  as  follows: 

Some  years  before  his  death  the  soldier,  being  in  financial  difficulties, 
conveyed  certain  real  estate  owned  by  him  in  the  city  of  Chicago  to  his 
brother-in-law,  who  deeded  it  to  the  soldier^s  eldest  daughter.  There 
was  no  actual  money  consideration  for  either  of  these  transfers,  the 
object  being  to  place  the  property  beyond  the  reach  of  tbe  soldier's 
creditors. 

This  property  still  stands  in  the  name  of  the  daughter.  It  consists 
of  two  "two-iiat"  buildings,  with  the  lot  50  by  125  feet  ou  which  they 
stand,  and  two  unimx)roved  lots,  the  total  value  of  which  is  estimated 
at  $8,000.  Three  of  the  flats  are  rented;  the  fourth  is  occupied  by  the 
claimant  and  her  three  children. 

Tbe  soldier  possessed  no  property  at  the  time  of  his  death,  but  held 
a  life  insurance  iK)licy  for  $3,000,  payable  to  his  widow.  She  collected 
this  money  after  his  death  and  used  $2,500  of  it  in  paying  off  a  mort- 
gage on  the  real  estate  which  had  been  deeded  to  her  daughter.  The 
remaining  $500  went  for  outstanding  debts,  funeral  expenses,  etc. 
A  new  mortgage  for  $1,000  has  since  been  placed  upon  the  improved 
real  estate  and  tbe  money  expended  for  repairs.  The  income  derived 
from  the  property  is  $35  per  month  and  is  used  for  the  general  expenses 
of  the  family.  Interest  on  the  borrowed  money,  taxes,  and  insurance 
consume  $150  per  annum,  leaving  the  family  a  net  income  of  $270  per 
annum,  with  no  rent  to  pay.  The  two  younger  children  are  employed 
and  contribute  to  the  general  sui)port.     A  few  citations  from  tbe  testi- 
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moDy  may  serve  to  throw  farther  light  upon  the  question  at  issue. 
The  claimant  deposed  as  follows: 

Question.  What  QDdemauding  had  yoa  with  yoar  daughter  Frances,  or  anyooie 
else,  at  the  time  yoa  used  $2,500  of  your  insarance  money  to  pay  the  mortgage 
indebtedness,  as  to  your  status  or  rights  and  interest  in  the  property? 

Answer.  None  whatever;  I  never  ha<l  an  agreement,  or  understanding,  orcontraet 
either  written  or  verbal,  with  Frances  or  ^nyone  else  to  the  effect  I  should  have  s 
life  support  from  the  property,  or  that  I  should  be  provided  with  a  home  or  living. 
1  have  nothing  to  show  that  I  paid  the  mortgage  debt  with  my  money.  I  handed 
the  money  to  Frances.     She  attended  to  the  business. 

Question.  Is  it  not  true,  as  a  matter  of  fact,  that  you  are  expected  to  and  that  it 
is  your  intention  to  make  the  property  your  home  and  that  you  exx)ect  to  derive  as 
income  from  the  property  sufficient  for  a  comfortable  living? 

Answer.  Yes,  that  is  true;  but  I  don't  know  that  I  have  a  legal  right  to  any  of 
the  benefits  J  have  thus  far  enjoyed  and  expect  to  enjoy  in  future. 

Question.  What  understanding  had  you  with  your  husband  or  daughter  Frances 
at  the  time  the  property  was  transferred  to  her — Frances? 

Answer.  Well,  1  don't  know  that  there  was  any,  except  that  it  was  known  that 
be  was  financially  embarrassed  and  conveyed  the  property  to  Frances  for  no  other 
pur])ose  than  to  save  the  property.  It  was  not  understood  by  any  of  us  that  it  wu 
a  gift  to  her. 

The  daughter  Frances  testified  as  follows: 

Question.  Do  yon  regard  the  property  as  yours  absolutely? 

Answer.  Well,  yes;  legally  it  is  mine  absolutely;  morally  it  is  not.  I  expect  to 
divide  it  with  my  brother,  W.  Edgar,  and  sister,  Corrie  May,  and  that  mother  shall 
have  the  income  from  it  as  long  as  she  lives.  I  have  do  intention  of  ever  depriving 
her  of  the  income  from  the  property. 

Question.  W^hy  was  the  property  transferred  to  you  by  your  uncle? 

Answer.  Well,  father  did  the  business.  My  understanding  is,  and  always  has 
been,  that  he  thought  mother  would  not  live  long,  as  she  was  then  in  very  poor 
health,  »ud  thought  it  best  to  make  the  transfer  to  me  direct. 

Question.  Do  you  consider  the  income — the$35  per  month  rent  from  the  three  flats- 
belongs  to  your  mother? 

Answer.  Yes,  I  do.  I  do  all  the  business,  though:  bnt  the  income  from  the  prop- 
erty is  used  entirely  for  the  expenses  of  the  family.  Mother  has  no  other  income 
from  any  source  and  if  the  buildings  should  burn  down  she  would  be  dependent  upon 
her  children  for  support.  As  it  is,  the  property  gives  us  a  comfortable  home  and 
$35  per  month. 

It  is  clear  that  while  the  claimant  has  no  legal  interest  in  the  valuable 
property  formerly  owned  by  her  husband  she  has  an  equitable  interest, 
which  is  recognized  by  the  person  in  whom  the  legal  title  is  vestd. 
The  transfer  of  the  property  to  the  eldest  daughter  (to  which  the  claim- 
ant was  a  party)  was  simply  a  device  for  preserving  it  for  the  use  and 
benefit  of  the  whole  family.  That  the  claimant  regarded  herself  as 
having  a  rightful  interest  in  said  property  is  manifest  from  the  fact 
that  she  applied  $2,500  of  her  own  money  to  the  cancellation  of  the 
mortgage  thereon ;  and  that  she  is  regarded  by  her  children  as  enjoying 
what  of  right  belongs  to  her  and  not  as  dependent  upon  their  bounty 
is  manifest  from  their  testimony.  In  view  of  these  facts  it  is  immaterial 
what  her  legal  rights  are.    So  long,  at  least,  as  the  existing  arrange- 
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ment  continues  she  must  be  regarded  as  having  other  means  of  sup- 
port than  her  daily  labor^  and  as,  consequently,  not  entitled  to  peusion 
uuder  the  act  of  June  27, 1890.    The  action  of  your  Bureau  is  afBrmed. 


MARRIAGE-REMAKIUAGE-ACT  JUNK  27,  1800. 

Lucy  P.  Potter  (widow). 

The  cTidence  in  this  claim  shows  that  claimant  remarried  subsequent  to  the  death 
of  soldier  and  prior  to  the  passage  of  the  act  of  Juue  27, 1890,  and  fails  to  show 
that  said  second  marriage  was  void  or  invalid.  In  the  absence  of  direct  proof 
that  her  said  second  hnsband  had  a  wife  living  from  whom  he  was  not  divorced 
at  the  date  of  his  marriage  to  (claimant,  or  that  his  former  marriage  was  void, 
claimant  has  no  title  to  pension  under  said  act. 

Amstant   Secretary   Webster  Davis  to  the  Commiseioner  of  Pensions, 

March  7, 1898. 

Claimant's  attorney,  on  August  12, 1897,  appealed  from  the  Bureau 
action  of  July  16,  1897,  rejecting  her  widow's  claim  No.  633277,  filed 
May  7, 1896,  under  section  3  of  the  act  of  June  27, 1890,  on  the  ground 
that  claimant  had  remarried  prior  to  the  passage  of  the  act  of  June 
27, 1890. 

It  is  conceded  that  claimant  remarried  after  the  death  of  soldier  and 
prior  to  the  passage  of  the  act  of  June  27,  1890,  but  it  is  contended 
that  her  said  second  marriage  was  void,  for  the  reason  that  at  the  date 
of  said  marriage  her  second  hnsband  had  a  former  wife  then  living 
from  whom  he  had  not  been  divorced. 

The  difficulty  with  this  proposition  is  that  it  is  not  shown  that  her 
said  second  husband  had  a  former  wife  living  at  the  date  of  his  mar- 
riage to  claimant,  the  proof  on  this  point  being  the  testimony  of  claim- 
ant as  to  the  statements  of  her  said  second  husband  and  mere  rumors 
that  he  had  a  former  wife  and  family. 

There  is  no  proof  that  said  second  husband  was  previously  married, 
or  that  if  previously  married  that  such  marriage  was  legal,  or  that  if 
previously  married  that  such  former  marriage  had  not  been  dissolved 
previous  to  his  marriage  to  claimant.  Claimant,  if  relying  on  the 
validity  of  her  second  marriage,  would  be  entitled  to  all  these  pre- 
samptions  in  her  favor  and  in  support  of  the  validity  of  her  second 
marriage. 

Such  are  the  decisions  of  the  courts  of  Illinois,  the  State  in  which 
claimant  was  married  to  her  second  husband. 

It  was  held  in  the  case  of  Schmisseur  v.  Beatrice  (147  111.,  210)  that — 

Evidence  that  a  man  had  a  previous  wife  living  at  the  time  of  his  second  marriage 
is  not  sufficient  to  prove  the  marriage  invalid,  since  it  will  be  presumed  that  the 
previous  marriage  had  been  dissolved  by  divorce.  The  presumption  that  a  wife  from 
whom  her  hnsband  had  not  heard  for  some  time  is  still  alive  yields  to  the  presump- 
tion in  favor  of  the  innocence  ef  a  second  marriage  by  the  husband. 
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So,  also,  in  the  case  of  Harris  v,  Harris  (8  HI.,  App.,57)  it  was  held 

that- 
After  a  lapse  of  time,  less  than  nine  years  even,  the  law  treats  the  presumption  of 

the  legality  of  the  seoond  marriage  as  overcoming  that  of  the  continuance  of  life. 

and  requires  that  direct  proof  should  be  made  that  the  former  husband  or  wife  vas 

living  at  the  datis  of  the  seoond  marriage. 

See  also  Johnson  i\  Johnson  (114  111.,  611)  and  Angel  r.  People  [% 
III.,  209). 

The  evidence  in  this  claim  shows  that  claimant  remarried  snhseqnent 
to  the  death  of  soldier  and  prior  to  the  passage  of  the  act  of  June  27. 
1890,  and  fails  to  show  that  said  second  marriage  was  void  or  invalicL 
Claimant  is  therefore  not  entitled  to  pension  under  the  provisions  of 
the  act  of  June  27, 1890,  and  the  action  appealed  from  is  accordingly 
affirmed. 


VICIOUS  HABITS— P:VII>ENCK—ACrr  .TXJXE  27,   1890. 

Morris  Hess. 

There  being  nothing  in  the  case  to  arouse  a  suspicion  that  the  disability  was  in  acr 
way  due  to  vicious  habite^  or  that  the  claimant  has  ever  been  addicted  toviciow 
habits,  or  that  his  statement  as  to  the  circumstances  under  Avhich  the  disahilit.t 
was  incurred  is  untrue,  rejection  was  not  warranted.  (Citing  John  MartiiL 
7P,  D.,  578.) 

Assistant   Secretary    Webster  Davis  to  the  Commiss^iomr  of  PeMiom, 

March  7,  1898, 

This  is  a  claim  under  the  act  of  June  27, 1890.  The  claimant  enlisted 
as  a  private  in  Company  F,  Seven ty-flrst  Eegiment  of  2^ew  York 
Infantry,  April  25, 1861,  and  was  mustered  out  with  his  company  July 
30, 1SG4.  He  again  enlisted  in  Company  F,  Fifteenth  !N'ew  York  Enjri- 
neers,  September  15, 1864,  and  was  mustered  out  with  said  company 
June  13,  1865.  On  December  29,  1865,  he  enlisted  in  Company  fl. 
Sixth  United  States  Infantry,  and  served  until  honorably  dischargt^ 
December  29, 1868.  He  filed  Iiis  claim  for  pension  under  the  act  of 
June  27,  1890,  on  January  12,  1892,  alleging  inability  to  earn  a  snpiwrt 
by  manual  labor  by  reason  of  rapture  and  disease  of  the  kidneys  and 
lungs.  Subsequently  he  alleged  other  causes  of  disability,  viz,  disease 
of  the  bladder,  lumbago,  and  rheumatism.  The  claim  was  rejected  tirst 
in  January,  1896,  again  in  December,  1896,  and  again  in  June,  1897, on 
the  ground  that  a  ratable  disability  was  not  shown  independent  of  the 
rupture,  and  the  claimant  was  unable  to  prove  that  the  latter  was  not 
due  to  vicious  habits.  From  that  action  an  appeal  was  taken  Au^rnsi 
6, 1897,  in  which  it  is  contended  tliat  the  evidence  on  file  is  sufficient  to 
warrant  a  presumption  that  the  disability  (rupture)  was  not  caused  by 
vicious  habits. 

The  claimant  has  stated  under  oath  that  his  rupture  first  appeared  a 
few  days  after  his  discharge  from  the  Kegular  Army,  in  1808,  and  that 
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be  does  not  know  when  or  how  it  wa8  caused,  but  believes  that  it  was 
(hie  to  a  strain  received  while  unloading  commissary  stores  three  days 
before  his  discharge.  His  statements  on  this  point  appear  to  be  con- 
sistent throughout.  Assuming  his  statement  to  be  true,  it  is,  of  course, 
iin])ossible  for  him  to  prove  the  time,  pUice,  and  circumstances  of  incur- 
rence of  the  disability.    He  has  tiled  the  following  testimony: 

James  W.  Sears,  being  duly  sworn,  states  that  about  January,  1868, 
(?)  the  claimant  came  to  his  house,  having,  as  be  said,  just  been  dis- 
charged from  the  Regular  Army.  He  remained  there  and  worked  for 
affiant  two  or  three  years,  during  which  time  he  complained  a  good  deal 
of  rheumatism  and  lame  back,  and  was  often  comi>elled  to  refrain  txom 
labor  for  a  day  or  two.    He  was  a  man  of  good  habits, 

Frederick  Kimmer  testified  that  be  became  acquainted  with  the 
claimant  in  the  winter  of  1868,  about  the  time  he  came  to  work  for 
James  W.  Sears,  and  knew  him,  during  the  time  he  worked  there,  as  a 
man  of  good  habits  and  a  good  citizen.  Aftiant  does  not  believe  that 
aoy  injuries  alleged  by  him  were  due  to  vicious  habits. 

J.  11.  Hill  testified  that  he  has  known  the  claimant  for  about  four 
years,  and  has  found  him  to  be  a  man  of  good  character  and  reputation 
and  of  ordinary  habits. 

Dr.  11.  II.  McDonough  has  known  claimant  for  the  same  length  of 
time,  and  states  that  while  he  has  known  him  he  has  always  been  a  civil, 
quiet,  good  citizen.  Affiant  has  frequently  known  him  to  be  seriously 
ill  from  the  efl'ects  of  rupture, 

I  am  of  the  opinion  that  the  claim  should  not  have  been  rejected 
upon  the  ground  stated.  There  is  nothing  in  the  character  of  tlie  disa- 
bility or  in  the  claimant's  allegations  concerning  it  to  arouse  a  suspi- 
cion that  it  was  caused  by  vicious  habits.  I  do  not  know  of  any  vicious 
habits  which  would  have  a  direct  tendency  to  cause  such  a  disability, 
and  there  is  nothing  whatever  in  the  case  to  suggest  that  it  resulted 
indirectly  from  any  vicious  habit.  On  the  other  hand,  it  is  well  known 
that  such  injuries  are  of  freciuent  occurrence  among  men  of  good 
habits. 

In  the  case  of  John  Martin  (7  P.  D.,  578)  Assistant  Secretary  Rey- 
nolds announced,  as  a  rule  susceptible  of  general  application  to  cases 
of  this  kind — 

tliat  where  the  circumstances  of  the  iucuxrence  of  tlic  disability  can  not  be  proved, 
ami  there  is  apparently  uo  valid  ground  for  attnbutin;j;  the  same  to  virions  habits, 
and  the  claimant  has  always,  so  far  as  can  be  ascertained,  been  a  man  of  good  repute 
for  credibility,  it  would  be  reasonable  to  presume  in  favor  of  the  claim. 

1  think  the  rule  is  a  sound  one  and  should  be  followed  in  this  case. 
The  rejection  is  set  aside,  and  you  are  respectfully  reciuested  to  read 
judicate  the  claim  in  accordance  with  the  views  above  expressed. 

This  decision  is  not  intended  to  preclude  your  lUireau  froin  making 
further  investigation  in  regard  to  the  claimant's  habits  or  the  origin  of 
his  disability,  if  deemed  expedient,  but,  as  the  case  now  stands,  rejec- 
tion is  not  warranted. 
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DEPENI>ENCE— ACrr  JUNE  27,  1HOO-^\^1X^W9. 

Barbara  Trotter  (widow). 

A  widow  who  owns  the  house  in  which  she  lives,  which  is  assessed  at  $930,  and  Taloed, 
according  to  her  statement,  at  $1,600,  and  has  $1,800  loaned  out  at  6  per  (-eat 
interest,  is  not  ''without  other  means  of  support  than  her  daily  labor**  withm 
the  meaning  of  section  3  of  the  act  of  June  27,  1S90. 

Assistant  Secretary  Webster  Davis  to  the   Commissioner  of  Penmu, 

March  7,  189S. 

The  appeal  in  this  case  was  filed  Aagust  6, 1897,  and  was  taken  from 
your  action  of  November  9, 1895,  rejecting  the  chum,  under  the  act  of 
June  27, 1890,  of  Barbara,  widow  of  Louis  Trotter,  private,  Company 
E,  One  hundred  and  eleventh  Ohio  Infantry.     (Original  No.  612413.) 

The  soldier  was  a  pensioner  under  said  act  at  $G  per  month,  for  dis- 
ease of  heart  and  neuralgia.    He  died  March  27,  1895. 

The  widow's  application  was  filed  April  15, 1895. 

In  an  affidavit  filed  August  7,  1895,  she  states  that — 

She  owns  lot  52,  Barker's  addition,  Toledo,  Ohio,  on  which  she  lives;  that  said 
property  is  assessed  at  $930,  and  is  worth  abont  $1,600;  that  she  has  no  other  prop- 
erty, personal  or  real,  exc;ept  her  household  goods;  that  she  has  no  income  of  uj 
kind,  and  that  no  one  is  legally  bonnd  to  support  her. 

In  an  affidavit  filed  October  3,  1895,  she  states  as  follows: 

My  means  of  support  are :  I  room  and  board  my  daughter  and  her  hnsband,  ivnt- 
ing  them  one  room ;  they  pay  $5  per  week.  I  have  $1,800  loaned  out  at  6  per  ceot; 
the  interest  ($9)  is  paid  to  me  monthly.  I  have  no  other  income.  My  taxes,  iDsor- ; 
ance,  and  repairs  are  nearly  $60  per  annum. 

A  certified  transcript  from  the  record  of  i)roperty  assessments  of 
Lucas  County,  Ohio,  shows  that  property  standing  in  the  name  of  Bar- 
bara Trotter,  and  designated  as  lot  52,  Barker's  addition,  was  assessed 
at  $930  for  the  year  1895. 

The  marriage  of  the  widow  to  the  soldier  and  the  death  of  the  lattei 
are  both  shown  by  duly  certified  transcripts  from  the  marriage  and 
death  records,  respectively,  of  said  county  and  State. 

Charles  P.  Schaefer  and  John  Geigel  state,  in  a  joint  affidavit  filed 
October  3,  1895,  as  follows : 

We  know  claimant;  Hhe  is  a  near  neighbor.  Her  house  and  lot  is  worth  |1, 50', 
and  wonld  rent  for  about  $144  ]>er  annum.  The  house  is  small  and  is  oc<npied by 
herself;  she  rents  one  room  and  boards  her  daughti^r  and  son-in-law,  to  help  support 
her.  81ie  owuh  no  other  real  estate.  She  has  $1,800  invested  at6  per  cent  per  annQm. 
from  which  she  receives  the  interest,  $9,  monthly.  A  niortgaj;e  of  $200  against  b« 
property  is  hehl  by  the  Toledo  Loan  Company,  bearing  8  per  cent.  She  is  .53  y«ar» 
of  a^e;  can  not  support  herself  by  manual  labor;  does  what  she  can  by  boardiof 
her  daughter  and  son-in-law ;  has  to  pay  taxes,  insurance,  and  repairs,  amoanting  (<> 
about  $55  per  annum. 

The  claim  was  rejected  November  9,  1895,  on  tlie  ground  of  dou 
dependence,  the  claimant  having  other  means  of  support  than  her  own 
labor. 
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She  appealed  to  your  Bureau  for  a  reconsideration  of  her  claim  and 
filed  some  evidence  as  to  her  financial  condition,  which  evidence,  how- 
ever, is  practically  Of  the  same  character  as  that  heretofore  filed  in  her 
daim,  and  she  was  advised  by  you,  under  date  of  July  23,  1897,  that 
the  said  evidence  did  not  change  the  status  of  her  claim,  the  rejection 
of  which  was  considered  proper  and  would  be  adhered  to. 

From  this  action  the  pending  appeal  was  entered  at  this  Department, 
August  6,  1897,  the  contention  therein  being — 

That  the  claimant's  income  from  all  sources,  after  paying  her  taxes,  insurance,  and 
repairs,  amoonting  to  about  $50  annually,  is  insufficient  to  afford  her  a  support. 

Inasmuch  as  this  claimant  is  shown  by  the  evidence,  including  her 
own  te^itimony,  to  be  in  possession  of  property,  real  and  personal, 
valued  at  over  $3,400,  which  is  encumbered  by  a  mortgage  of  but  $200, 
and  from  which  an  annual  income  of  over  $250  could  be  derived,  she  is 
not,  in  my  judgment,  entitled  to  a  pension  under  the  third  section  of 
the  act  of  June  27, 1890.  See  cases  of  Jennie  D.  Lewis  (6  P.  D.,  294), 
Katharine  Klein  (7  P.  D.,  278),  and  Susan  Landgraff  (7  P.  D.,  380). 

The  action  appealed  from  having  been  in  accordance  with  the  rules 
and  practice  in  cases  of  this  character,  the  same  is  hereby  afiirmed. 


I>ESERTION-DISCHARGE— SECnOlCS  4608,  4003,  ANI>  4694,  R.  8. 

James  MoCallan. 

Desertion  from  the  general  service  during  the  late  war  of  the  rebellion  is  no  bar  to 
jHinsion  on  account  of  disability  contractod  in  the  United  States  service  while 
serving  under  a  contract  of  enlistment  entered  into  since  the  close  of  said  war, 
from  which  late  service  sailor  was  honorably  discharged. 

Amistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

March  12^  1898. 

I  have  considered  yours  of  December  30, 1897,  requesting  the  further 
consideration  of  the  claim  of  James  McCallan,  late  seaman,  United 
States  Navy,  No.  39800,  in  which  the  rejection  of  the  same  by  your 
Bureau  was  affirmed  by  this  Department  November  15, 1897. 

In  your  communication  you  say: 

The  facts  in  this  case  seem  to  distinguish  it  from  the  case  of  George  Lessor  (8 
P.  D.y  114),  cited  in  your  decision,  and  no  decision  has  been  found  in  which  the 
exact  question  at  issue  in  this  case  bus  heretofore  been  decided.  In  the  said  case  of 
Lessor  a  general  rule  as  to  the  effect  of  desertion  is  announced  in  tbe  following 
language:  ''A  claimant  against  whom  there  stands  a  charge  of  desertion  under  an 
enlistment  for  service  in  the  war  of  the  rebellion,  which  charge  the  War  Depart- 
ment declines  to  remove,  has  no  title  to  pension  under  any  existing  law  on  account 
of  disability  incurred  in  said  war  or  service  porfornifd  therein/' 

It  will  be  observed  that  this  ruling,  which  has  been  announced  in  numerous  other 
cases,  applies  only  to  claims  on  account  of  services  performed  or  disabilities  incurred 
in  the  "war  of  the  rebellion."  On  the  other  hand  it  is  held,  uniformly,  that  deser- 
tion from  a  service  either  prior  or  subsequent  to  the  war  of  the  rebellion  does  not 
bar  a  claim  on  account  of  services  rendered  in  that  war.    (Digest  of  1897,  p.  161.) 
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Thus  it  is  held  that  desertion  from  Mexican  war  service  is  no  bar  to  pension  od 
account  of  disability  incurred  iu  the  war  of  the  reliellion;  and  that  doertioQ 
prior  to  the  war  of  1812  was  no  bar  to  pension  for  disability  incurred  in  that  vu. 
(Digest  of  1897,  "Desertion,"  pp.  16^164.) 

In  the  case  of  Bridget  Kelley  (7  P.  D.,  128),  Assistant  Secretary  Reynolds  held  that 
desertion  from  service  in  the  war  of  the  rebellion  was  no  bar  to  pension  to  soldierB 
widow  on  account  of  his  prior  service  in  the  Mexican  war. 

The  question  arises,  therefore,  whether  the  desertion  of  this  claimant  dating  tb(> 
war  of  the  rebellion  should  bar  his  claim  on  account  of  disabilities  incorred  snW- 
ijuent  t<)  said  war  in  the  Uui ted  States  Navy.  Claimant's  service  in  the  Xa^j.ia 
which  he  claims  to  have  incurred  disability,  was  nnder  au  enlistmert  in  1871,  and 
had  no  connection  whatever  with  the  war  of  the  rebellion. 

While  no  decision  has  been  found  that  is  exactly  in  point,  the  trend  of  the  deeia- 
ions  above  referred  to  would  se<*m  to  lead  to  the  conclusion  that  desertion  daring 
the  war  of  the  rebellion  should  not  bar  a  claim  on  account  of  disability  incaired  in 
a  subsequent  service  which  had  no  connection  with  that  war. 

The  dJHtinction  between  this  case  and  that  of  Lessor,  above  referred  to,  is  that 
Lessor's  several  terms  of  service  were  all  during  the  war  of  the  rebellion. 

As  this  distinction  does  not  appear  to  have  been  considered,  or  is  not  alluded  toia 
your  decision,  herewith,  it  seems  proper  to  invite  your  attention  to  the  same,  and  U 
submit  whether  the  desertion  shown  by  the  record  should  bar  this  claim. 

Wliere  the  statute  under  which  pension  is  claimed  requires  an  hon- 
orable discharge  from  the  service  on  account  of  wliicli  pension  is  granted 
in  any  particular  war,  it  has  bef'n  held  that  a  deserter  irom  the  service 
during  that  war  who  had  never  been  discharged  was  not  x)6nBionab]e. 

Thus,  under  section  4730,  li.  S.,  which  provides  for  placing  on  the 
l)ension  roll  the  names  of  all  such  persons — 

*  *  *  who  served  sixty  days  in  tlie  war  with  Great  Britain,  of  eighteen  hundred 
and  twelve,  and  were  honorably  discharged    *     *     * 

it  was  held  by  Secretary  Delano  that — 

a  soldier  in  the  war  of  1812  who  deserted  from  service  therein  and  was  never  dis- 
charged is  not  pensionable  as  a  survivor  of  said  war.    (Daniel  McAlpine,  2  P.  IK 

o.s.,390.) 

Sf»,  in  the  case  of  the  widow  of  Albert  Wilson  (8  P.  D.,  o.  s.,  184),  Sec- 
retary Kirkwood  held  that— 

the  widow  of  a  soldier  of  the  war  of  1812  is  not  pensionable  if  he  is  marked  on  the 
rolls  a  deserter,  although  he  obtained  a  bounty-land  warrant  for  such  service. it 
appearing  that  the  record  of  desertion  was  not  reported  in  the  bounty-land  claim. 

And  under  section  4730,  R.  S.  (acts  of  May  13, 1846,  and  July  21,  \m\ 
which  provides  pension  to  soldiers  who  were — 

disabled  by  reason  of  injury  received  or  disease  contracted  while  in  the  lino  of  duty 
in  actual  service  iu  the  war  with  Mexico,  or  in  going  to  or  returning  from  the  same, 
who  received  an  honorable  discharge, 

it  was  held  by  Acting  Secretary  Bell  that — 

an  honorable  discharge  is  essential  to  entitle  soldiers  of  the  Mexican  war  to  pension 
for  disabilities;  and  a  soldier  whose  final  record  was  that  of  desertion  is  therefore 
not  pensionable.     (John  G.  Kelley,  8  P.  D,,  o.  s.,  229.) 

The  act  of  June  27,  1890,  likewise  makes  an  honorable  discharges 
prerequisite  to  pension  under  the  second  section  thereof,  and  it  to 
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beeu  aniformly  held  that  to  entitle  a  claimant  to  i>en8ion  nuder  said 
act  he  mnst  have  been  honorably  discharged  from  all  service  con- 
tracted to  be  performed  during  said  war,  (Isaac  N.  Babb,  alias  Dan- 
lap,  8  P.  D.,  59;  Henry  Davinney,  7  P,  D.,  233.) 

It  is  also  held  that  an  honorable  discharge  of  the  soldier  from  all 
service  he  contracted  to  perform  daring  the  war  of  the  rebellion  is  a 
prereqaisite  to  widow's  pension  nnder  said  act.  (Sarah  Bash,  9  P.  D., 
144;  Bessie  Wheeler,  9  P.  D,,  165,) 

But  it  has  been  held  that  desertion  from  service  prior  to  the  war  of 
1812  is  no  bar  to  pension  on  account  of  service  in  such  war  (James 
Barnes,  2  P.  D.,  o.  s.,  442) ;  and  that  desertion  from  service  during  the 
Mexican  war  was  no  bar  to  pension  based  on  service  in  the  war  of  the 
rebellion  (Jacob  Bowersraith,  3  P.  D.,303);  also  that  desertion  from 
the  Regular  Army  subsequent  to  the  war  of  the  rebellion  is  no  bar  to 
pension  under  the  act  of  Jane  27, 1890.  (Catherine  Tubah,  8  P.  D.,  82; 
James  W,  Miller,  8  P.  D.,  316,) 

It  was  held  in  the  case  of  Bridget  Kelley  (7  P.  D.,  128)  that— 

under  the  provisions  of  the  act  of  Jannary  29,  1887,  the  widow  of  a  soldier  entitled 
to  pension  by  reason  of  her  husband's  service  and  honorable  discharge  in  the  Mex- 
han  war  is  not  barred  by  reason  of  her  husband's  desertion  from  service  in  the  war 
of  the  rebellion. 

These  decisions  were  in  claims  filed  under  laws  which  specifically 
made  an  honorable  discharge  a  prereqaisite  to  pension. 

Sections  4692,  4693,  and  4694,  under  which  this  claim  must  be  adju- 
dicated, contain  no  such  restriction,  and  the  decisions  thereunder  have 
not  been  harmonious,  it  being  held  in  some  cases  that  a  deserter  is  con- 
structively in  the  service  and  that  section  4724,  E.  S.,  was  a  bar.  (Cases 
of  Elizabeth  A.  Gannon,  3  P.  D.,  67;  William  T.  Coburn,  7  P.  D,,  182; 
Peter  Kenney,  7  P.  D.,  588.) 

And  in  the  case  of  George  Lessor  (8  P.  D,,  114)  it  was  held  that — 

A  claimant  against  whom  there  stands  a  charge  of  desertion  under  an  enlistment 
for  serrice  in  the  war  of  the  rebellion,  which  charge  the  War  Department  declines 
to  remove,  has  no  title  to  pension  nuder  any  law  on  aoconut  of  disability  incurred 
in  said  war  or  services  perforaied  therein. 

On  the  other  hand,  it  has  been  held  that — 

When  a  soldier  incurs  a  disability  in  the  service  and  has  been  discharged,  but  sub- 
sequently reenlists  and  deserts,  there  is  no  authority  for  withholding  the  pension 
jCrsiDted  on  account  of  said  disability  other  than  the  provision  (section  4724,  K.  S.) 
of  law  that  a  pensioner  shall  not  for  the  same  period  receive  his  pension  and  the 
pay  of  his  rank  or  station  in  the  service.     (J)enjamin  KobbiuH,  6  P.  D.,  o.  s.,  486.) 

In  the  above  case  Secretary  Schnrz  restored  claimant's  name  to  the 
roll,  dedncting  payments  from  the  date  of  second  enlistment  to  the  date 
when  he  was  last  paid. 

In  the  case  of  Henry  Davinney  (7  P.  D,,  233)  it  was  held  that  claim- 
ant, having  been  disabled  in  the  line  of  duty  daring  his  first  term  of 
service  in  the  war  of  the  rebellion,  from  which  he  was  honorably  dis- 
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charged,  thongli  he  subsequently  reenlisted  and  deserted,  having  filed 
his  claim  i)rior  to  July  1, 1880,  was  pensionable  for  the  period  between 
his  discharge  to  the  date  of  his  reenlistment;  bat  his  claim  under  the 
act  of  June,  27, 1890,  was  rejected  on  the  ground  that  he  had  not  been 
honorably  discharged  from  all  service  contracted  to  be  performed  in 
that  war.  And  in  the  case  of  James  H.  Brush,  alias  Jesse  L.  Jadd 
(7  P.  D.,  o.  s.,  72),  it  was  held  that  desertion  from  a  service  prior  to 
that  in  which  the  disability  was  incurred  is  not  a  bar  to  iiension.  In  that 
case  soldier  deserted  from  the  Ninth  Iowa  Cavalry  and  enlisted  in  the 
Regular  Army,  where  he  was  accidentally  wounded  in  1866,  in  conse 
quence  of  which  his  limb  was  amputated,  for  which  he  had  been  pen- 
sioned, but  his  name  had  been  dropped  from  the  roll  on  information 
that  he  had  deserted  from  a  former  service. 

The  facts  in  the  case  under  consideration  and  the  one  cited  are  nearly 
identical,  and  are  identical  in  principle.  Brush  was  i)ensioDed  for  di$ 
ability  incurred  in  the  Regular  Army  under  an  enlistment  subsequent 
to  the  war  of  the  rebellion,  notwithstanding  that  he  deserted  from  the 
service  under  an  enlistment  to  serve  in  the  war  of  the  rebellion,  and  tbe 
same  i^oint  is  involved  here. 

I  am  of  the  opinion  that  the  decision  in  the  Brush  case  was  proper 
in  view  of  the  present  rulings  of  the  Department  holding  that  desertion 
from  the  service  prior  to  the  war  of  1812  is  no  bar  to  pension  as  a  snr- 
vivor  of  said  war;  that  desertion  from  the  service  in  the  war  with 
Mexico  is  no  bar  to  pension  based  on  service  in  the  war  of  the  rebellion, 
and  that  desertion  from  the  service  during  the  war  of  the  rebellion  i* 
no  bar  to  pension  on  account  of  service  in  the  Mexican  war. 

The  claimant  referred  to  in  your  communication  enlisted  in  the  Keg- 
ular  Army  Se|»tember  13,  1860,  was  transferred  to  the  general  servit-e 
and  deserted  from  said  service  at  Governors  Island,  New  York,  July  30, 
1 862,  and  on  the  next  day  enlisted  in  the  One  hundred  and  thirty-second 
New  York  Infantry,  in  which  he  served  until  mustered  out,  June  29, 
1866,  having  been  continuously  in  the  service  during  the  whole  war. 
He  subsequently  served  in  the  United  States  Navy  from  May  17, 1866, 
t»  April  23, 1870,  and  from  August  12,  1870,  to  June  30,  187L  He 
claims  pension  for  disability  contracted  during  his  last  service  in  the 
United  States  Navy. 

1  hold  that  sailor's  desertion  from  the  general  service  in  1862,  daring 
the  war  of  the  rebellion,  is  no  bar  to  pension  on  account  of  disability 
incurred  in  the  Unite<l  States  Navy,  under  an  enlistment  in  1870,  since 
the  close  of  the  war  of  the  rebellion. 

The  former  decision  in  this  case  of  November  15, 1897,  is  therefore 
reconsidered  and  set  aside,  and  the  action  of  your  Bureau  rejecting 
claimant's  case  on  the  ground  of  desertion  in  1862  is  reversed. 
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COMMENCEMENT-SECTION  4698i  R.  S.-GRAJDE  RATE. 

Chables  H.  Flournet. 

Appellant  pensioned  for  rheumatism  and  resulting  disease  of  heart  filed  a  claim  for 
increase  September  12^  1895,  which  was  allowed  at  third  grade  ($24  per  month) 
from  November  27, 1895,  date  of  the  certificate  of  the  medical  examination  made 
under  the  pending  claim.  He  contends  the  increased  rate  should  commence  from 
October  24,  1891,  as  the  evidence  of  two  physicians  showed  that  on  that  date  his 
disability  was  equivalent  to  the  loss  of  a  hand  or  a  foot.  It  is  held,  that  as  claim- 
ant's diHability  is  not  permanent  and  specifio  his  increase  of  pension  was  prop- 
erly made  to  commence  from  the  date  of  the  certificate  of  medical  examination 
made  under  the  pending  claim,  showing  the  increased  disability  as  provided  by 
section  4098^  of  the  Revised  Statutes. 

Aiitistant   Secretary  Webster  Davis  to   the  Commissioner  of  PensionSj 

March  12^  1898. 

Claimant  on  November  20, 1897,  filed  a  motion  for  reconsideration  of 
departmental  decision,  affirming  the  Bureau  action  of  January  14, 
1896,  commencing  the  increase  of  his  pension  from  November  27,  1895, 
in  his  increase  claim,  certificate  No.  349957,  filed  September  12,  1895. 

The  contention  is,  in  brief,  that  his  third-grade  rate  should  have 
commenced  October  25, 1891,  instead  of  November  27, 1805;  that  the 
act  of  March  3,  1883,  stands  as  an  iDde)>endent  act,  and  is  mandatory, 
aud  that  pensioners  "shall  receive  a  pension  of  $24  per  month"  from 
and  after  the  passage  of  said  act  when  the  proof  shows  the  claimant's 
disability  equivalent  to  the  loss  of  a  hand  or  a  foot;  and  that  said  act 
is  not  affected  by  section  4698^,  but  repealed  said  section  by  implica- 
tion; that  as  the  evidence  shows  claimants  disability  equivalent  to 
the  loss  of  a  hand  or  a  foot  on  October  24, 1891,  he  should  be  pensioned 
at  that  rate  from  that  date. 

I  am  of  the  opinion  that  the  contention  of  claimant  is  not  well  taken. 
Bepeals  by  implication  are  not  favored,  and  there  is  nothing  in  the 
terms  of  said  act  of  March  3, 1883,  implying  an  intention  to  repeal  any 
act  or  section  of  the  pension  laws,  except  a  portion  of  section  4698, 
although  it  modifies  section  4699. 

The  fact  that  the  act  provided^ 

that  uotbiDg  coDtaiued  in  this  act  shall  he  construed  to  repeal  section  forty-six 
hundred  and  ninety-nine  of  the  Revised  Statutes  of  the  UnitiMl  IStates^  or  to  change 
the  rate  of  eighteen  dollars  per  month  therein  mentioned  to  he  proportionately 
divided  for  any  degree  of  disahility  established  for  which  section  forty-six  hundred 
and  ninety- fiVe  makes  no  provision, 

lends  no  color  to  the  construction  that  all  other  sections  of  the  Eevised 
Statutes  were  therefore  repealed.  The  reason  for  referring  in  terms  in 
said  act  to  said  section  4699  is  apparent. 

As  the  act  substituted  the  $24  for  the  $18  rate,  provided  by  section 
4698,  it  repealed  so  much  of  said  section  as  provided  for  the  $18  rate, 
and  bat  for  the  proviso  section  4699  would  have  become  nugatory,  as 
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the  $18  rate  was  su|)erseded  by  the  $24  rate,  but  it  was  desirable  to 
retain  the  $18  for  future  use  as  a  denomiuator  (in  eases  when  rank  rate 
under  section  4695  was  not  involved),  indicating  a  degree  of  disability 
greater  than  total,  or  $8,  and  less  than  $18,  or  a  degree  of  disability 
less  than  that  equivalent  to  the  loss  of  a  hand  or  a  foot,  and  for  which 
section  4G95  made  no  provision.  By  operation  of  law  the  third-grade 
rate  became  $24  instead  of  $18  per  month. 

See  cases  of  Thomas  Stapleton  (3  P.  D.,  48) ;  John  P.  Besser  (7  P.  D., 
146). 

Had  claimant's  disability  been  permanent  and  specific,  the  date  of 
commencement  would  not  have  been  dependent  upon  a  surgeon's  cer- 
tificate, but  not  being  ^^  permanent  and  specific"  within  the  meaning  of 
section  4698^,  the  date  of  commencement  is  controlled  by  that  section. 

A  ^^  i)ermauent  specific*^  disability  is  one  that  is  due  to  wounds,  iDJa* 
ries,  or  disease  contracted  in  the  service,  and  in  line  of  duty,  and  which 
is  unchanging  and  fixed  and  permanent  in  character,  and  which,  when 
once  established,  does  not  require  subsequent  medical  examinations  to 
determine  its  existence  or  continuance,  and  which  disability  is  particu- 
larly enumerated  and  classified  by  law,  and  for  which  a  fixed  and  defi- 
nite rate  of  pension  is  named  in  the  law,  as  the  loss  of  both  feet,  both 
hands,  one  foot,  and  one  hand,  as  provided  in  section  4697,  Eevised 
Statutes,  the  loss  of  an  arm  at  or  above  the  elbow,  or  a  leg  at  or  above 
the  knee,  etc. 

See  case  of  William  H.  Parker  (8  P.  D.,  198). 

Claimant's  disability  for  which  he  is  pensioned  is  due  to  rheumatism 
and  resulting  disease  of  heart,  and  is  clearly  not  specific  in  character. 
The  fact  that  disability  resulting  from  said  diseases  may  become  equiv- 
alent to  a  ^'permanent  specific  disability"  does  not  render  it  "specific" 
within  the  meaning  of  tliat  term  in  the  pension  laws. 

To  determine  the  degree  of  disability,  and  when  it  becomes  equiva- 
lent to  the  loss  of  a  hand  or  a  foot,  requires  medical  examinations  as 
required  by  section  4698^. 

So,  too,  said  act  is  to  be  construed  in  connection  with  section  4698i,  in 
pari  materia.    As  was  held  in  the  case  of  Sarah  II.  Ozborn  (7  P.  D.,  318) : 

It  is  a  well-established  rule  that  where  various  statutes  relate  to  the  same  subject 
they  are  all  to  be  taken  into  consideration  in  construing  any  one  of  them,  and  that 
all  acts  in  pari  materia  are  to  be  taken  together  as  if  they  were  one  law.  If  a  thing 
contained  in  a  subsequent  statute  be  within  the  reason  of  a  former  statute,  it  shall 
be  taken  to  be  within  the  meaning  of  that  statute.  United  States  v.  Freeman 
(3  Howard,  565)  and  authorities  therein  cited.  See  also  case  of  Adolph  Bem8t«iD, 
decided  May  19,  1804  (7  P.  D.,  229). 

The  various  statutes  upon  the  subject  of  pensions  enacted  by  Congress  from  time 
to  time  comprise  our  system  of  pension  laws,  in  the  nature  of  a  code  relating  to  one 
subject  and  governed  by  one  spirit  and  policy.  They  are  to  be  construed  together 
like  our  revenue  laws,  banking  laws,  land  laws,  mining  laws,  patent  laws,  admiralty, 
and  other  similar  laws  upon  a  specific  subject.  And  where  the  later  statutes  fail  to 
repeal  a  former  in  express  terms  or  by  necessary  implication,  such  later  statutes 
operate  cumulatively,  and  not  by  way  of  substitution  or  repeal. 
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A  reference  to  the  medical  examinations  shows  that  prior  to  Novem- 
ber 27, 1895,  claimant's  disability  was  not  established  by  any  examining 
surgeon's  certificate  as  equivalent  to  the  loss  of  a  hand  or  a  foot.  His 
])eD8ion  at  third-grade  rat^  was  therefore  properly  made  to  commence 
from  that  date. 

The  motion  is  accordingly  denied,  and  the  papers  in  the  case  are 
herewith  returned. 


MEMCAL.  EXAMINATION-EXAMINrNG  SITIGEONS. 

Isaac  Goodin. 

A  certificate  of  a  medical  examination,  not  sworn  to,  made  by  a  person  who  had 
ceased  to  be  an  examining  surgeon  or  a  member  of  a  board  of  examining  sur- 
geons, can  not  be  considered  the  certificate  of  a  civil  surgeon,  but  is  without 
authority  of  law  and  null  and  void;  and  a  claimant,  having  submitted  to  such 
examination  under  protest,  should  have  the  benefit  of  an  examination  by  a  duly 
authorized  examining  surgeon  or  a  board  of  examining  surgeons. 

Aifsistant  Sea^etary   Webster  Davis  to  the  Commissioner  of  PensionSj 

March  12, 1898. 

The  appellant,  Isaac  Goodin,  first  lieutenant  Company  I,  Thirty-fourth 
Indiana  Infantry,  is  now  pensioned  at  $1^4  per  month  for  chronic  diar- 
rhea and  resulting  disease  of  rectum. 

His  original  certificate  was  issued  August  5,  1884,  at  $4.25  (one- 
fourth  of  rank)  from  December  28,  1861,  and  $8.50  (one-half  of  rank) 
from  June  28, 1882,  for  chronic  diarrhea. 

A  certificate  granting  increase  to  $12.75  (three-fourths  of  rank)  was 
issaed  October  14, 1887,  and  the  third  issue  was  made  June  0,  1890, 
allowing  increase  to  $17  (total  of  rank)  from  November  20, 1889,  for 
chronic  diarrhea  and  resulting  disease  of  rectum. 

The  certificate  of  the  prasent  rate,  third  grade,  was  issued  July  20, 1894. 
A  claim  for  increase  on  account  of  pensioned  causes  and  alleged  result- 
ing disease  of  heart  was  filed  June  18, 1897,  and  a  ^^  home  examina- 
tion "  was  requested  on  the  ground  that  the  claimant  was  physically 
nnable  to  appear  before  the  board  of  examining  surgeons.  An  order 
for  said  examination  was  issued  September  1.'^,  1897,  and  sent  to  Dr. 
Joseph  Siniecek,  at  Wilber,  Nebr.,  notwithstanding  the  fact  that  Dr. 
Simecek  had  ceased  to  be  a  member  of  the  board  of  examining  sur- 
geons at  said  place  on  the  31st  of  August,  1897. 

The  claimant  submitted  to  an  examination,  under  protest,  by  Dr. 
Simecek  on  the  21st  of  September,  1897,  the  certificate  of  which  exam- 
ination describes  the  following  objective  conditions: 

Pulse  rate,  77 ;  respiration,  20 ;  temperature,  97 ;  hei<j;lit,6t'eet;  weight,  131  ponnds; 
»g«7  ^  years. 

Applicant  is  very  weak,  but,  considering  his  age,  tlie  weakness  i»  due  to  the  old  age. 
He  is  aniemic;  mascular  system  weak;  he  can  walk  without  help,  hut  not  more 
than  one  block  at  a  time;  he  does  not  need  the  attendance  of  another  person;  he  is 
not  confined  to  bed  at  preheut. 
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Chronic  diarrhea:  Tongne  is  coated  and  fisanred;  stomach  distended;  bowels  tym- 
panitic; skin  jaundiced  and  dry.    10/18. 

Urine  contains  abnormal  amount  of  phosphates;  no  blood;  no  sugar;  no  albnmeo. 
No  disease  of  rectum.  No  rating.  No  disease  of  heart;  it  is  weak,  but,  eontddering 
his  age,  it  could  not  be  expected  to  be  stronger;  no  mnrmors;  no  dilatation;  no 
hypertrophy.  No  rating.  General  condition  is  one  of  poor  health;  there  is  general 
debility,  for  which  no  cause,  except  old  age,  can  be  found.    17/18. 

All  organs  healthy,  as  above  stated.    No  vicious  habits. 

In  support  of  said  claim  for  increase  the  evidence  of  the  claimaot's 
family  physician  and  of  two  neighbors  was  filed  on  the  18th  of  Jane, 
1897,  the  date  of  filing  said  application. 

Dr.  John  B.  Fosa,  of  Crete,  Nebr.,  testifies  as  follows : 

I  have  beeu  his  family  physician  for  the  last  six  or  seven  years,  yiaiti&g  and  pre- 
scribing for  him  at  short  intervals,  as  it  has  been  necessary  for  him  to  take  mtidiciDe 
constantly  to  relieve  his  suffering  consequent  upon  having  the  following  diseases 
and  disorders:  Chronic  diarrhea  and  resulting  disease  of  rectum;  heart  disease  and 
vertigo;  and  by  reason  of  the  above  named  diseases  and  disorders,  enfeebled  by  old 
age  (he  being  80  years  of  age),  and  increasing  vertigo  and  organic  disease  of  the 
heart  his  diKability  for  performing  manual  labor  is  total.  It  requires  almost  constant 
attention  of  one  person  to  care  for  him. 

John  H.  Gruben  aud  William  L.  Lovell,  of  Crete,  Nebr.,  testify  to 
the  fact  that  the  claimant  is  wholly  disabled  for  the  performance  of 
manual  labor,  confined  to  the  house  most  of  the  time,  and  requires  the 
almost  constant  attention  of  another  person. 

The  claim  for  increase  was  rejected  November  27, 1897,  on  the  groand 
that  no  increase  was  warranted  on  account  of  pensioned  causes,  and 
that  disease  of  heart  and  vertigo  were  not  shown  to  be  results  thereof 

From  this  action  the  claimant,  through  his  attorneys,  entered  an 
appeal  February  1,  1898,  contending  therein  as  follows: 

That  the  claimant  had  not  beeu  accorded  a  fair  and  impartial  examination  by  a 
duly  qualified  and  sworn  medical  examiner,  or  board  of  examiners,  as  provided  by 
law  and  the  rules  of  the  Bureau  of  Pensions;  that  an  order  was  issued  for  the  claim- 
ant's examiuation  at  his  residence,  which  order  was  sent  to  Dr.  Joseph  Simecek, 
of  Wilber,  Nebr.,  who  was  not  a  sworn,  qualified  medical  examiner,  but  on  the 
contrary  he,  the  said  Simecek,  had  but  a  few  days  prior  to  said  appointment  [desig- 
nation probably  meant]  been  removed  from  the  board  of  examining  sui^ons  at 
Wilber,  Nebr.,  and  that  at  the  time  he  was  so  appointed  [designated]  there  wass 
duly  sworn,  qualified,  and  competent  full  board  of  examiners  in  the  said  town;  that 
the  claimant,  through  liis  attorney,  sent  to  the  Commissioner  of  Pensions  a  written 
protest  against  said  Dr.  Simecek  being  allowed  to  make  the  examination,  on  account 
of  his  prejudice,  but  notwithstanding  said  protest  no  change  was  made  and  he  hsd 
to  submit  to  an  examination  by  Dr.  Simecek,  and  that  he  has  good  reason  to  believe, 
and  does  believe,  that  the  said  Simecek  was  so  prejudiced  that  he  did  not  makes 
fair  report  according  to  the  facts,  and  that  by  reason  thereof  his  claim  was  rejected. 

The  said  appeal  was  referred  to  your  Bureau  on  the  2d  ultimo  for 
report  thereon. 

The  papers  in  the  case  were  transmitted  to  this  Department  on  the 
1st  instant,  with  the  opinion — 

That  the  action  of  rejection  of  the  claim  for  increase  was  proper,  and  should  be 
adhered  to.  The  pensioner's  aiivauced  age  is  unquestionably  the  principal  caut»e  of 
UiM  disability. 
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Without  entermg  iuto  the  question  as  to  whether  or  not  the  claimant 
is  entitled  to  an  increase  by  reason  of  pensioned  causes,  or  any  path- 
ological sequelae  thereof,  which  fact,  however,  can  only  be  determined 
after  the  claimant  shall  have  been  examined  by  a  properly  authorized 
examining  surgeon  or  board  of  surgeons,  there  does  not  appear  to  be 
any  room  for  doubt  but  what  the  order  for  the  medical  examination 
held  in  consequence  of  the  claim  for  increase  was  issued  to  a  physician 
whose  official  connection  with  your  Bureau,  as  an  examining  surgeon, 
had  terminated  some  time  prior  to  the  date  on  which  said  order  was 
issued;  and  that  the  examination  made  by  him  on  the  2l8t  of  Septem- 
ber, 1897,  in  accordance  with  said  order,  was  without  warrant  of  law; 
and  that  his  certificate  of  the  same  should  be  regarded  as  null  and  void. 

Neither  can  the  said  certificate  be  looked  upon  in  the  light  of  that 
of  a  civil  surgeon,  as  it  is  not  sworn  to,  nor  was  the  order  issued  with 
that  object  in  view. 

I  fully  concur  in  the  contention  of  the  appellant  that  he  is,  at  least, 
entitled  to  an  examination  by  a  duly  constituted  examining  surgeon  or 
board  of  surgeons,  for  which  purjiose  the  claim  should  be  reopened, 
and  an  order  issued  to  the  secretary  of  the  board  at  Wilber,  Nebr.,  to 
proceed  to  the  claimant's  home  and  make  a  thorough  examination  for 
all  disabilities  alleged  in  his  claim  for  increase,  and  to  make  a  careful 
difierential  diagnosis  between  the  same  and  any  manifest  results  of 
senility. 

As  this  action  involves  reconsideration  in  the  light  of  additional  evi- 
dence it  is  regarded  as  a  reversal  of  the  action  taken,  and  a  final  dis- 
position of  the  i)ending  appeal. 

If,  in  the  light  of  the  new  evidence,  your  final  action  is  still  adverse, 
the  claimant  has  the  right  of  further  appeal. 

As  this  claim  has  been  made  special  you  are  requested  to  direct  that 
prompt  action  be  taken,  in  accordance  with  the  views  set  forth  herein. 


disabiltty-acrr  .tuxe  «7,  isoo-practice. 
John  W.  Hibd. 

The  evidence,  the  certificateB  of  examination,  and  the  concarreot  opinion  of  the 
medical  referee  show  the  existence  of  a  degree  of  disability  warranting  a  rate 
under  the  act  of  Jnne  27, 1890.  Under  the  present  rules  as  to  rating,  the  action  of 
rejection  is  reversed,  notwithstanding  that  it  was  in  accordance  with  the  practice 
at  the  time  the  claim  was  adjudicated. 

Afisistant   Secretary  Webster  Davis   to   the  Commissioner  of  PensianSy 

March  12,  1898. 

The  appeal  in  this  case  was  filed  at  this  Department  February  15, 
1898,  and  was  taken  from  the  action  of  your  Bureau,  dated  December 
20, 1895,  rejecting  the  claim  under  the  act  of  June  27, 1890, 
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The  appellant,  John  W.  Hird,  Company  K,  Twenty-eighth  Maine 
Infantry,  was  formerly  pensioned  under  the  general  law  at  $4  per 
month  for  "  nervous  debility."  His  name  was  dropi>ed  from  the  rolls 
by  reason  of  his  failure  to  claim  his  pension  during  a  period  of  three 
years.  He  filed  a  claim  for  restoration  May  9, 1895,  which  claim  was 
rejected  December  7, 1896,  on  the  ground  that  a  ratable  degree  of  dis- 
ability from  the  alleged  '*  nervous  debility"  had  not  been  shown  to  exist 
since  date  of  dropping. 

On  the  19th  of  March,  1892,  the  soldier  filed  a  declaration  under  the 
act  of  June  27, 1890,  in  which  ^^  malarial  poisoning  and  nervous  debUity"^ 
were  the  only  disabilities  alleged. 

A  medical  examination  was  held  under  this  application  at  Fitchburg, 
Mass.,  September  11, 1892. 

No  objective  symptoms  of  either  malarial  poisoning  or  nervous 
debility  were  manifested  at  said  examination,  but  an  incomplete  ri^ht 
inguinal  hernia  was  shown  to  exist,  and  a  rating  of  6/18  was  recom- 
mended therefor. 

A  supplemental  application  under  the  said  act  was  filed  May  16, 1894, 
in  which  the  disabilities  alleged  were  '^  disease  of  throat,  torpid  liver, 
chronic  constipation,  piles,  hernia,  nervous  debility,  spinal  weakness), 
and  rheumatism." 

Dr.  L.  W.  Baker,  of  Baldwinsville,  Mass.,  states,  in  an  affidavit  filed 
May  11,  1893,  as  follows: 

I  have  Dever  treated  Mr.  Hird  professionally;  but  his  history  is  a  very  clear  onr, 
and  his  nervous  debility  and  the  irregular  muscular  twitching  of  the  right  stemt)- 
mastoideus  muBcIe  (sufficient  to  rotate  the  head)  is,  iu  my  opinion,  entirely  due  to 
a  severe  nervous  shock  received  in  1863.  *  *  *  He  has  also  suifercd  from  malarial 
poisouing  contracted  during  the  war,  as  a  result  of  which  there  is  now,  and  has  beeu 
for  several  years,  severe  constipation,  uecossitiiting  the  daily  nse  of  enemas,  the  use 
of  cathartics  having  been  abandoned  by  medical  advice. 

The  hernia  from  which  ho  now  suHers  was  probably  caused  by  this  constipation. 
The  disabilities  above  stated  have  existed  continuously  since  March  19,  1892. 

At  a  medical  examination,  held  eluly  24, 1895,  at  Fitchburg,  Mass.,  the 
following  objective  conditions  were  manifested: 

Pulse  rate,  72;  respiration,  18;  temperature,  98;  height,  5  feet,  8^  inches ;  weight, 
145  pounds ;  age,  53  years. 

General  appearance  good;  hands  smooth;  muscles  hard;  tongne  has  thin  greeu- 
ishcoat;  skin  clear;  nasal  and  throat  passages  highly  irritated  and  streaked  with 
mucus,  which  drops  down  from  posterior  nares;  larynx  considerably  irritat-ed  and 
congested.      /18. 

Torpid  liver  and  rhronic  constipation;  liver  dullness  ext-ends  from  sixth  rib  to 
margin;  no  tenderness  over  liver;  splenic  area  normal.  No  indications  of  liver 
trouble.     ])owels  are  somewhat  loaded. 

Piles. — The  internal  veins  are  considerably  enlarged  and  quite  congested:  no 
externjil  piles.    4/18. 

Hernia  of  right  side;  tumor  size  of  a  hen's  egg,  which  only  comes  into  the  raiial: 
does  not  protude  through  the  external  ring,  which  readily  admits  tip  of  iiubx 
finger.     It  is  easily  reduced  and,  appuivntly,  easily  retained.     8/18. 

There  is  no  evidence  of  hernia  mi   the  lelt  v*»ide.     Nervous  debility  and  spinal 
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weakness;  complains  of  some  tenderness  along  spinal  column;  but  no  tangible 
syuiptomH  of  any  other  spinal  weakness. 

Rheumatism. — No  enlarged  joints  and  no  limitation  of  motion ;  complains  of  some 
pain  in  the  sciatic  region. 

Heart.— A])ex  visible,  bat  in  normal  position;  area  normal;  no  murmnrs. 

No  vicious  habits. 

No  other  disability  found. 

The  claim  was  rejected  November  9, 1895,  on  the  ground  that  a  rata- 
ble degree  of  disability  on  account  of  causes  alleged  was  not  shown  to 
exist. 

From  this  action  the  pending  appeal  was  entered  February  15, 1898, 
the  contentions  therein  being  that  an  injustice  had  been  done  the 
claimant  in  the  rejection  of  his  claim,  as  he  was  shown  '^to  be  disabled 
by  reason  of  pharyngitis,  enlarged  prostate  gland,  chronic  constipation, 
and  incomplete  right  inguinal  hernia. '' 

Inasmuch  as  it  did  not  appear  that  your  Bureau  had  ever  been  asked 
by  the  claimant  to  recede  from  the  action  appealed  from,  the  appeal 
was  referred  to  you  for  an  advisory  opinion  of  the  medical  referee  as  to 
whether  or  not  he  adhered  to  said  action. 

The  medical  referee  states,  in  said  opinion,  as  follows : 

This  appellant,  on  March  19,  1892,  filed  a  claim  under  the  act  of  June  27, 1890,  and 
on  May  16,  1894,  he  filed  a  supplemental  declaration  under  said  act  Claims  were 
rejected  November  9, 1895.  From  this  adverse  action  an  appeal  is  filed.  The  soldier 
alleged,  among  other  disabilities,  hernia.  The  certificates  of  examination  made 
uDiler  the  claim  show  that  the  appellant  sufi'ers  with  an  incomplete  inguinal  hernia 
of  the  right  side.  The  papers  are  returned  by  the  Department  for  the  opinion  of  the 
medical  referee  as  to  whether  or  not  said  action  should  be  adhered  to  in  view  of  the 
fact  that  an  incomplete  inguinal  hernia  is  now  held  to  be  rat<ible  under  said  act. 

As  it  is  now  held  that  an  incomplete  inguinal  hernia  incapacitates  fur  the  perform- 
ance of  manual  labor  in  a  degree  warranting  the  uiiuimnm  rate  under  the  act  of 
Jnne  27,  1890,  the  action  of  rejection  of  this  claim  must  be  receded  from. 

If  there  be  no  legal  objections,  the  diHability  will  be  rated  as  indicated,  if  case  is 
again  submitted  to  thiH  division. 

In  view  of  the  fact  that  the  evidence,  the  certificates  of  medical 
examination,  and  the  concurrent  opinion  of  the  medical  referee  all 
show  the  existence  of  a  degree  of  disability  on  account  of  right  inguinal 
hernia,  which  warrants  allowance  of  the  minimum  rate  under  the  act  of 
June  27,  1890,  the  action  appealed  from  is  reversed,  and  the  papers  in 
the  case  are  remanded  for  a  readjudication  of  the  claim  under  said  act 
in  accordance  with  said  fact. 

As  this  case  has  been  made  special,  you  are  requested  to  direct  that 
prompt  action  be  taken  in  ttie  premises. 
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DEATH  CAUSE-COMBINATION  OF  CAUSES. 

Sarah  J.  Smith  (widow). 

The  Bailor  ^as  pensioned  for  disease  of  heart.  The  attending  physician  certified 
that  death  was  caused  by  *'  pnenmonia,  exhaustion,  and  purulent  infiltratien,''  after 
an  illness  of  three  months'  duration.  The  widow's  claim  was  rejeeted  on  the  gronDd 
that  the  alleged  cause  of  death  was  not  due  to  the  disability  for  which  the  ssilor 
was  peusioned. 

Held:  That  inasmuch  as  the  principal  desideratum  in  a  case  of  lobar  pneomonis 
Is  the  maintenance  of  the  proper  action  of  the  heart,  to  which  the  treatment  is 
mainly  directed;  and  in  view  of  the  fact  that  the  sailor  was  pensioned  for  disease  of 
that  most  important  viscus,  and  that  the  evidence  in  the  case  shows  that  said  dis- 
ease, a8  well  as  pneumonia,  was  an  important  factor  in  the  death  cause,  the  questiiis 
aSjto  the  relation  of  the  acute  disease  of  lungs  to  the  preexisting  chronic  disease  <>f 
heart  is  one  of  complication,  not  of  pathology,  the  claim  in  reopened  and  Babmitt<Nl 
for  readjudication  and  allowance. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

March  19, 169S. 

The  attorney  in  this  case  filed  on  the  5th  instant  a  motion  for  recou- 
sideration  of  departmental  decision  of  December  7, 1897,  affirming  the 
action  of  your  Bureau,  dated  April  11,  1895,  rejecting  the  claim  of 
Sarah  J.,  widow  of  Henry  C.  A.  Smith,  late  second-class  fireman  United 
States  Navy  (original  No.  14434). 

The  sailor  at  the  time  of  fais  death  was  a  pensioner  under  the  general 
law  at  $12  per  month  for  disease  of  heart. 

He  died  April  1,  1894.  The  cause  assigned,  according  to  a  certitietl 
transcript  from  the  record  of  deaths  in  the  District  of  Columbia,  was 
'^pneumonia,  exhaustion,  and  purulent  infiltration." 

The  attending  physician  of  the  sailor.  Dr.  William  B.  French,  of 
Washington,  D.  C,  who  rendered  the  certificate  of  death,  states,  how 
ever,  in  an  affidavit  filed  June  19,  1894,  as  follows: 

Pn  January  3,  1894,  I  found  Mr.  H.  C.  A.  Smith,  of  this  city,  in  the  first  etaj^eof 
pneumonia,  his  heart  intermitting  and  weak,  and  his  general  condition  poor.  He 
stated  theu  and  several  times  suhsequently  during  rather  violent  attacks  of  pain  in 
region  of  the  henrt  (angina  pectoris?)  that  he  had  had  trouhle  with  that  organ  while 
in  the  Navy  and  had  been  treated  for  it. 

Its  condition  contributed  largely  to  the  fatal  termination  of  his  pnenmonia  Bome 
three  months  from  the  beginning  of  his  disease. 

The  widow's  claim  was  rejected,  as  above  stated,  April  11, 1895,  on 
the  ground  that  the  sailor's  death  resulted  trom  '^  disease  of  lungs 
(pneumonia)''  not  due  to  the  cause  for  which  he  was  pensioned. 

From  this  action  an  appeal  was  taken  June  11, 1897,  the  contentioDS 
therein  being — 

That  the  sailor  wan  a  pensioner  for  heart  disease ;  that  the  death  cause,  or  one  of 
the  causes  which  it  appears  caused  his  death,  lung  disease,  is  held  by  all  the  medical  j 
authorities  to  he  sequela  or  result  of  heart  disease,  and  if  the  sailor  was  affected  by 
lun^  disouHc,  and  there  is  a  pathological  connection  between  heart  disense  and  Inng 
disease,  tlie  fact  that  ])nenmonia  was  one  of  tbe  causes  of  death  is  nothing  a<;ainst 
allowance  uf  the  rlaiin. 
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The  medical  referee,  in  an  advisory  apinion,  dated  September  30, 1897, 
states  as  follows: 

There  in  nothing  in  this  caee  to  warrant  the  contention  of  appellant  that  then*  was 
a  disease  of  longs  in  this  case  independent  of  the  pneamonia  (inflammation  ol'  the 

lUQgS). 

The  medical  certiticates  do  not  show  it,  the  evidence  on  tile  does  not  show  it,  and 
the  uiedical  approval  rejecting  the  widow's  claim  does  not  show  it. 

The  word  pneumonia,  inserted  in  the  medical  approval  of  rejection,  was  simply  to 
explain  the  form  of  disease  of  lungs  to  he  understood,  and  not  that  there  was  pnen- 
monia  in  addition  to  some  other  disease  of  Inngs.  If  there  was  some  other  disease 
of  Inugs  (chronic  in  character)  due  to  disease  of  heart  or  of  service  ori«^iD,  which 
could  he  legally  accepted,  the  widow's  claim  could  not  he  rejected  on  medical 
grounds. 

As  the  case  now  st^inds,  pnenmonia  (an  acute  disease)  would  have  to  be  accepted  . 
as  a  pathological  result  of  disease  of  heart,  in  order  that  the  widow's  claim  be 
atliuitted,  and  this  wo  can  not  do. 

That  disease  of  heart  adds  materially  to  the  gravity  of  an  attack  of  pneumonia 
can  not  be  denied,  and  if  it  were  shown  in  this  case  that  the  prominent  symptoms 
during  the  last  illness  were  manifestly  those  due  to  the  complicating  disease  of  heart 
(which  has  not  been  done  in  this  case)  the  cause  of  death  could  be  accepted  as  due 
to  disease  of  heart  complicated  by  pneumonia,  and  the  widow's  claim  admitted. 

As  the  case  now  stands,  the  action  rejecting  the  widow's  claim  was  proper. 

Under  date  of  December  7, 1897,  this  Department  affirmed  the  action 
appealed  from. 
It  was  held  in  the  decision  of  that  date  that — 

The  evidence  in  this  case  falls  to  establish  the  existence  of  any  reasonable  or  prob- 
al)l«*  connection  between  the  death  of  the  sailor  and  his  service  in  the  Navy. 

This  decision  appears  to  have  been  rendered  without  full  considera- 
tion of  all  the  facts  in  the  case,  and  without  reference  to  the  roles  laid 
down  in  prior  departmental  decisions  in  analogous  cases. 

The  facts  in  this  case  are,  that  the  sailor  was  pensioned  for  organic 
disease  of  heart;  that  he  contracted  pneumonia;  that  said  disease  did 
not  run  its  usual  cx)urse,  and  end,  by  crisis  and  recovery  at  the  usual 
periods,  or  by  death,  as  occurs  in  one  case  out  of  every^  four  or  five,  but 
it  appears  to  have  been  a  case  of  delayed  resolution,  as  the  sailor  was 
confined  to  his  bed  some  two  months;  that  he  became  somewhat  better 
and  was  able  to  go  out  of  doors  occasionally  during  a  period  of  three 
weeks,  when  he  was  again  obliged  to  take  to  his  bed  and  died  within 
two  weeks. 

There  have  been  several  decisions  handed  down  in  cases  involving 
similar  questions  to  the  one  at  issue  within  the  purview  of  which  it 
would  seem  that  this  case  might  have  been  considered  at  the  time  it 
was  adjudicated. 

Assistant  Secretary  Bussey  held  in  the  case  of  Mary  A.  Cox  (3  P.  D., 
313)  that— 

Where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which  pen- 
sion was  granted  to  a  soldier  was  complicated  with  a  disease  which  was  the  ininie- 
diate  cause  of  his  death,  the  Department  will  sustain  the  widow's  claim  for  pension 
on  accotnit  of  the  soldier's  death  from  said  complication  of  causes,  holding  the  same, 
for  pensionable  purposes,  to  be  due  to  the  line  of  duty  in  the  service. 
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In  my  opinion  of  Angnst  21, 1897,  in  the  claim  of  the  minors  of  Napc>- 
leon  B.  Trask,  I  held  that  the  rule  laid  down  in  the  above-cited  eas^e 
had  not  been  amended,  qualified,  recalled,  or  aunnlled  by  other  or  con- 
trary decision,  and  reaffirmed  the  same. 

I  also  held  in  the  Trask  case  that,  in  my  opinion,  the  decision  in  the 
case  of  Mary  A.  Cox  fully  met  the  issue  presented  by  the  medical  ref 
eree  in  the  said  Trask  case,  and  laid  down  a  proper  rule  for  the  guid 
anceof  your  Bureau  in  the  adjudication  of  kindred  cases.  In  the  said 
opinion  I  also  cited  the  decision  of  Assistant  Secretary  Bussey  in  the 
case  of  the  widow  of  Ernest  Bierbaum  (4  P.  D..  172),  which  is  a^ 
follows; 

The  true  rule  would  seem  to  be  that  the  CdiBe  should  hioge  upon  the  predominatioc 
cause  of  death,  provided  the  question  as  to  what  was  the  predominatiug  cant^  U 
susceptible  of  proof;  but  if  several  caui-es  combine  to  prodnoe  death,  only  a  part  »i 
which  are  due  to  service  and  none  to  fault  of  the  soldier,  and  from  the  ohscurif 
character  and  effect  of  the  diseases  the  extent  to  which  each  contributed  towar^l 
producing  death  can  not  be  determined,  the  question  should  be:  Would  the  disa- 
bility not  due  to  the  service  have  probably  produced  death  independently  of  the 
disability  of  army  origin?  If  not,  the  claimant  should  be  given  the  benetit  of  tit 
doubt. 

I  also  referred  in  said  opinion  to  the  case  of  Alma  Xeidhanimer 
(8  P.  D.,  276),  in  which  Assistant  Secretary  Reynolds  held  as  follows: 

Soldier,  during  his  fatal  illness,  suffered  ft'om  disease  of  heart,  for  which  Le  -v:^ 
pensioned,  and  also  from  disease  of  lungs,  which  is  not  conclusively  shown  to  W 
due  to  the  service,  though  the  evidence  strongly  tends  to  establish  the  same.  Hoth 
disease  of  lungs  and  disease  of  heart  were  factors  in  causing  death,  but  it  can  noi 
be  determined  with  anj-  degree  of  certainty  which  of  the  two  diseases  was  the  yrv- 
dominating  cause  or  contributed  most  toward  producing  death,  and  it  is  held  that 
from  the  evidence  it  is  more  reasonable  to  assume  that  death  was  due  to  the  soldier? 
military  service  than  to  assiime  that  it  was  not,  and  the  doubts  in  the  case  will  bt? 
resolved  in  favor  of  the  claimant. 

In  an  advisory  opinion,  dated  July  7,  1897,  iu  the  Trask  case,  the 
medical  referee  states  as  follows : 

*  *  *  The  soldier  was  pensioned  for  rheumatism  and  resulting  disease  of  beartv 
It  appears  that  death  was  due  to  suppurative  disease  of  lan(;s,  and  that  disea^^eof 
heart  was  also  present. 

It  is  not  medically  established  that  there  was  a  pathological  connection  between 
the  lung  lesion  and  the  heart  affection,  although  it  may  be  admitt-ed  that  both  w^re 
factors  in  the  death  cause,  yet  the  former,  disease  of  lungs,  was  the  most  promiiw^nt- 

It  is  a  well-established  theory  that  the  existence  of  diseas*)  of  heart  8e^ion^lT 
complicates  any  lung  lesion,  and  if  we  can  be  authorized  to  admit  this  class  of  t-a^**^ 
it  is  believed  that  justice  will  be  done  to  many  claimants  whose  cases  would  Irf 
rejected  if  we  adhere  to  the  re«iuiremeut  of  a  strictly  pathological  connection 
between  the  fatal  disease  and  the  disability  of  service  origin. 

Ample  authority  appears  to  have  been  given  in  my  said  opinion,  audiu 
the  decisions  referred  to  therein,  for  the  allowance  of  claims  in  wbicb 
a  logical  complication  could  be  dt^monstrated  between  the  cause  of 
death  and  the  disability  accepted  as  of  service  origin,  although  no 
pathological  connection  existed  between  the  same. 
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I  also  stated  in  the  said  opinion — 

That  the  nile  laid  down  by  Assistant  Secretary  Bussey  in  the  case  of  Mary  A.  Cox  is 
based  upon  reason  and  ^ood  jodgment,  and  is  in  accord  with  the  long  and  unvaried 
holding  of  the  Department  that  ''the  pension  laws  should  be  construed  in  the  lib- 
eral and  generous  spirit  which  prompted  their  enactment,  and  where  doubts  can  not 
be  resolved  by  evidence,  presumption  should  incline  tow<ird  claimant/' 

If  it  be  necessary,  therefore,  to  reaffirm  the  departmental  decision  in  the  cited  case 
of  Mary  A.  Cox  (3  P.  D.,  313),  ^nd  the  rule  laid  down  therein  by  Assistant  Secretary 
Bossey,  the  same  is  hereby  reaffirmed,  and  the  action  of  your  Bureau  should  be 
governed  accordingly  in  cognate  cases. 

The  medical  referee  appears  to  have  been  willing  to  aclmitthat  a  com- 
plication existed  between  the  chronic  disease  of  lungs  and  existing 
disease  of  heart  in  the  Trask  case,  yet  refuses  to  recognize  a  similar 
condition  in  the  case  at  bar  between  the  acute  disease  of  lungs  shown 
to  have  been  contracted  three  months  prior  to  the  sailor's  death  and 
the  valvnlar  disease  of  heart  from  which  he  had  suffered  ever  since  his 
discharge  from  the  service,  although,  as  Osier  states  in  his  admirable 
work  on  The  Principles  and  Practice  of  Medicine,  page  531 : 

The  progressive  cardiac  weakness  is,  after  all,  the  important  enemy  to  fight  in 
piifiinionia. 

Relative  to  the  nature  of  said  disease,  the  same  author  states,  on 
page  529,  that — 

Pneumonia  is  a  self-limited  disease,  and  runs  its  course  nniniluenced  in  any  way  by 
medicine.  It  can  neither  be  aborted  nor  cut  short  by  any  means  at  our  command. 
Even  under  the  most  unfavorable  circumstances  it  will  terminate  abruptly  and  natu- 
rally without  a  dose  of  medicine  having  been  administered. 

As  to  the  prognosis  of  said  disease  he  states,  on  page  o2(),  that — 

Many  circumstances  of  course  influenco  prognosis,  particularly  the  extent  of  the 
disease,  the  height  of  the  fever,  the  presence  of  other  diseases,  and  the  occurrence  of 
complications. 

One  of  the  most  frecinent  complications,  according  to  said  author,  is 
endocarditis.     He  states  that — 

It  may  be  said  that  with  no  acute  febrile  disease  is  endocarditis  so  frequently 
asHociated. 

It  is  much  m(»re  common  in  the  left  heart  than  in  the  right.  It  is  particularly 
liable  to  attack  persons  with  old  valvular  disease. 

As  to  treatment,  he  states  that  "the  indications  are  to  lower  the 
temperature  and  support  the  heart." 

If  it  is  necessary  to  **  support  the  heart "  when  there  is  no  i)reexisting 
lesion  of  said  organ,  of  how  much  more  importance  is  it  to  maintain  its 
proper  action  when  it  is  already  so  seriously  diseased  as  to  endanger 
life  without  the  occurrence  of  any  complication. 

The  condition  of  the  sailor's  heart  is  best  shown  by  the  certificate 
of  the  last  medical  examination,  which  was  held  in  this  city  September 
1, 1890,  and  which  shows  the  following  objective  conditions: 

Pnlse  rate,  108;  respiration,  24;  temperature,  normal;  height,  5  feet  4|  inches; 
weight,  133  pounds;  age,  58  years.  Weak  and  tremulous.  Area  of  cardiac  dullness 
increased  in  all  directions;  apex  beat  felt  under  eighth  rib,  near  sternum;  ansoulta- 
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tion  reveals  a  load-blowing  apex  marmnr,  and  one  at  aortic  Talve  of  same  charsf ter. 
both  systolic;  action  rapid;  rhythm  irregular  as  to  force  and  frequency.  Lnn^ 
normal.    No  rheumatism.    No  cedema.    We  recommend  {|. 

The  testimony  of  Dr.  J.  W.  Bayne,  of  this  city,  is  also  of  importam'* 
Hs  Hltowing  tbe  serioas  nature  of  the  heart  lesion.     He  states,  in  au   I 
affidavit  filed  July  23,  1890,  as  follows: 

Did  not  know  Mr.  Henry  Smith  while  in  the  service,  but  have  f^e<inently  \wj 
called  upon  the  last  five  or  six  years  to  render  him  professional  services. 

I  have  made  a  oareful  physical  examination  of  his  chest,  and  find  considerabk 
enlargement  of  tbe  heart,  so  much  so,  indeed,  that  there  is  a  noticeable  dii«teD.«iaii 
of  the  left  side  of  the  chest.  This  is  due  to  valvular  disease  of  the  heart,  which 
trouble  is  much  aggravated  by  any  violent  or  active  exercis<^ 

The  medical  referee  states  in  his  advisory  opinion  that — 

As  the  case  now  stands,  pneumonia  (an  acute  disease)  would  have  to  be  aeoepted  u 
a  pathological  result  of  disease  of  heart  in  order  that  the  widow's  claim  be  admitted, 
and  this  we  can  not  do. 

This  is  stating  an  impossibility,  as  pneumonia  "  is  now  almost  nni- 
versally  regarded  as  a  specific  infectious  disease,  depending  upon  a 
micro-organism."    (Osier's  Practice  of  Medicine,  p.  512.) 

It  can  not,  therefore,  be  regarded  as  a  pathological  sequence  of  auy 
other  disease  whatever,  but  must  be  considered  as  an  independent  disa- 
bility, and  in  this  case  be  regarded  as  either  the  sole  cause  or  a  con- 
tributing cause  of  the  soldier's  death. 

Inasmuch  as  neither  the  claimant  nor  her  attorney  can  be  x>resumed 
to  have  any  techuical  knowledge  of  disease,  or  of  the  pathological 
relation  between  any  two  diseases,  the  fact  that  an  untenable  alleg*- 
tion  or  contention  is  made  in  the  claim  should  not  be  allowed  to  operati 
against  the  interests  of  the  former,  but  rather  should  she  receive  the 
benefit  of  the  professional  knowledge  of  those  passing  upon  the  merits 
of  her  claim,  be  advised  of  any  error  of  contention,  and  be  f^ixen  the 
opportunity  to  cure  the  same. 

The  medical  referee  also  states  in  his  said  advisory  opinion — 

That  disease  of  heart  adds  materially  to  the  gravity  of  an  attack  of  pnenmoni« 
can  not  be  denied^  and  if  it  were  shown  in  this  cane  that  the  prominent  symptoa^ 
during  the  last  illness  were  manifestly  thoHC  due  to  the  complicating  disease  of  h«ut 
(which  has  not  been  done  in  thin  case)  the  cauwe  of  death  could  be  accepted  as  Hue 
to  disease  of  heart  complicated  by  pneumonia,  and  the  widow's  claim  admitted. 

Inasmuch  as  the  only  statement  made  by  the  attending  physician 
of  the  sailor  as  to  the  objective  symptoms  manifested  during  the  tatai 
illness  referred  almost  entirely  to  the  existing  disease  of  heart,  and  tlie 
symptoms  thereof  exhibited;  and  as  he  stated  that  "its  condition  con- 
tributed  largely  to  the  fatal  termination  of  his  pneumonia,"  it  is  not 
quite  clear  why  the  medical  referee  should  state  that  the  prominent 
symptoms  manifested  during  the  last  illness  were  not  due  to  the  com- 
plicating disease  of  heart. 

If  he  was  not  satisfied  upon  that  point,  it  would  seem  that  due  con- 
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sidenition  of  the  rights  of  the  claimant  would  have  prompted  the  call- 
iug  for  a  fall  clinical  history  of  said  illness  before  taking  tinal  <a€tion 
Id  ber  claim.  It  does  not  appear  that  any  such  call  was  made.  In 
view,  however  of  the  well-establisbed  fact,  not  theory,  that  organic 
disease  of  heart  mnst  necessarily  complicate,  to  a  greater  or  less 
extent,  an  attack  of  pneumonia,  it  is  not  apparent  why  any  special 
testimony  on  that  point  should  be  required  before  considering  the  pos- 
sibility of  any  existing  complication  between  the  two  diseases  when 
both  are  shown  to  be  present,  althongh  it  is  well  that  the  extent  of  the 
complication  should  be  shown. 

A  motion  for  reconsideration  of  departmental  decision  of  December 
7, 1897,  was  filed  on  the  5th  instant. 

It  is  contended  in  said  motion  that  this  claim  is  admissible  under  the 
rule  laid  down  in  the  case  of  Mary  A.  Cox,  which  rule  was  reaffirmed  in 
the  opinion  rendered  in  the  case  of  the  minors  of  Napoleon  B.  Trask, 
under  date  of  August  ifl,  1897. 

Accompanying  said  motion  was  an  additional  affidavit  of  Dr.  William 
B.  French,  relative  to  the  objective  symptoms  manifested  during  the 
sailor's  fotal  illness.    The  doctor  states  as  follows: 

I  was  first  called  to  treat  Mr.  II.  C.  A.  Smith  the  2il  day  of  January,  1894,  and 
found  him  sul!ering  from  nn  attack  of  pneumonia,  complicated  with  some  aA'ection 
of  the  heart,  which  greatly  increased  the  danger  of  his  pnenmouia.  The  exact  char- 
acter of  the  heart  leHiou  I  cun  not  now  recall,  but  it  was  a  prominent  symptom,  that 
I  well  remember.  To  control  the  heart's  action  digitalis  was  necoHsary,  togetlier 
with  other  remedies  addressed  particularly  to  that  organ.  He  remained  under  my 
care  until  February  27,  1894,  when  he  rallied  sufficiently  to  be  up  and  about  the 
house.  On  March  20,  I  was  again  called  and  treated  him  until  his  death,  April  1, 
1894.  While  his  death  was  primarily  due  to  pneumonia,  it  is  no  doubt  probable 
that  the  heart  lesion  was  largely  instrumental  as  a  cause  of  death. 

An  affidavit  of  the  claimant  was  also  filed  with  the  pending  motion 
in  which  she  sets  forth  at  great  length  the  facts;  that  the  soldier  was 
pensioned  for  disease  of  heart,  from  which  he  sutfered  severely  at  times; 
that  he  was  taken  sick  January  2,  1894;  that  tbe  attending  physician 
proDonnced  said  sickness  to  be  pneumonia;  that  she  nursed  him  from 
the  time  he  was  taken  ill  until  he  died;  that  the  prominent  symptoms 
manifested  during  said  illness  were  referable  to  the  heart;  that  she 
supposed  that  the  actual  cause  of  death  was  disease  of  heart,  until  the 
attending  physician  stated  that  death  was  due  to  pneumonia,  or  intiam- 
mation  of  the  lungs;  but  that  she  is  still  satisfied  that  death  was  caused 
by  the  complicating  disease  of  heart. 

Taking  into  consideration  the  tacts  that  the  evidence  of  the  attend- 
ing physician  of  the  sailor,  and  of  tbe  claimant,  who  was  his  wife  and 
nurse,  tends  to  show  that  the  disease  of  heart,  lor  which  he  was  i)en- 
sioned,  was  an  important  factor  in  the  death  cause;  that  both  the  aortic 
and  mitral  valves  of  the  heart  were  shown  to  have  been  diseavsed;  that 
disease  of  heart  is  not  only  one  of  the  most  common  but  also  one  of 
the  most  serious  complications  occurring  in  a  case  of  lobar  pneumonia. 
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and  that  the  Department  laid  down  a  rule,  in  the  case  of  Mary  A.  Cox, 
that— 

Where  the  evidence — lay  and  medical — goes  to  show  that  the  cause  for  which  pen- 
sion was  granted  to  a  soldier  was  complicated  with  a  disease  which  was  the  imme- 
diate cause  of  his  death,  the  Department  will  sustain  the  widow's  claim  for  pensioo 
on  account  of  the  soldier's  death  from  said  complication  of  causes,  holding  theBame. 
for  pensionahle  purposes,  to  be  due  to  the  line  of  duty  in  the  service, 

which  rule  was  reaffirmed  in  the  case  of  the  widow  of  Ernest  Bierbaum. 
in  the  case  of  Alma  Neidhammer,  and  in  the  case  of  the  minors  of 
Napoleon  B.  Trask,  tbere  is  sufficient  ground,  in  my  judgment,  to  var. 
rant  allowance  of  this  claim,  on  account  of  the  sailor's  death  being  due 
to  the  complications  of  the  pensioned  sind  alleged  death  causes. 

The  motion  for  reconsideration  of  departmental  decision  in  this  case, 
under  date  of  December  7,  1897,  is  sustained,  the  said  decision  is 
rescinded  and  set  aside,  and  the  action  of  your  Bureau  rejecting  the 
widow's  claim  is  hereby  reversed. 

In  view  of  the  fact  that  the  claimant  is  shown  to  be  in  destitute  cir- 
cumstances her  claim  has  been  made  special,  and  you  are  requested  to 
direct  that  prompt  action  looking  to  its  allowance  be  taken,  for  which 
purpose  the  papers  in  the  case  are  herewith  returned. 


I>EC:LARATI0N8-ACT  JUXE   87,  1890. 

John  H.  Sharon  (deceased). 

As  declaration  is  substantially  in  the  terms  of  the  law,  and  the  claimant  in  his 
statement  to  the  examining  board  alleged  the  disabilities  he  claimed  for,  said 
claim  is  held  to  be  valid. 

Assistant   Secretary   Webster  Davis   to  the  Comminsioner  of  Pension*, 

March  19, 189S, 

On  January  22,  189G,  claim  for  pension  of  John  H.  Sharon,  nov 
deceased,  filed  August  23, 1892,  under  the  act  of  June  27,  1890,  was 
rejected  on  the  ^^round  that  no  valid  claim  was  on  file,  the  claimant 
having  alleged  no  disability;  and  his  widow,  he  having  died  OrtoWr 
15,  1896,  filed  this  appeal  August  20,  1897,  contending  the  claim  filed 
by  her  said  husband  is  valid  under  the  decisions  of  the  Department. 

The  declaration  in  this  case  api)ears  to  be  formal  in  all  resi)ects 
except  that  it  alleges  uo  disability  whatever.  It  reads  as  follows,  after 
statem€*nt  of  service  and  discharge: 

That  he  is  now  unable  to  earn  a  support  by  manual  labor  by  reason  of— reenlist- 
ment  in  Company  I,  Thirty -second  Regiment  Pennsylvania  Cavalry,  January  5, 18W, 
and  discharged  at  Cumberland,  Md.,  October  31, 1865 — thut  said  disabilities  are  not 
due  to  hi8  vicious  habits,  and  are,  to  the  best  of  his  knowledge  and  belief,  of  aptTmii' 
nent  character,  etc., 

concluding  with  the  other  essential  averments  of  title  under  said  act. 
The  portion  above  included  between  dashes,  as  to  reenlistuient  and 
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discharge,  is  inserted  iu  the  blank  space,  of  the  form  nsed  left  for  inser- 
tion of  allegations  as  to  disabilities. 

While  this  declaration  thus  appears  to  be  incomplete  in  its  formal 
allegations,  yet  it  appears  that  when  the  claimant  was  examined  there- 
under on  March  29, 1893,  he  stated  to  the  examining  board,  and  it  is  so 
recordetl  in  their  certificate: 

I  have  paralysis.  I  kavo  no  power  in  my  left  arm.  I  have  rheumatism.  I  had 
measles  and  took  cold,  followed  by  rheumatism.     I  have  catarrh ; 

and  he  was  examined  accordingly  upon  these  allegations. 

In  my  letter  of  instructions  of  July  28, 1897  (9  P.  D.,  93),  I  held  that 
'*a  declaration  in  the  terms  of  the  act  shall  be  suflBcient."  The  decla- 
ration in  this  case  is  substantially  in  the  terms  of  the  law — it  alleges  an 
inability  to  earn  a  support  by  manual  labor,  and  that  his  disabilities  are 
not  due  to  vicious  habits.  It  does  not  state  expressly  that  this  inabil- 
ity to  earn  a  support  by  manual  labor  Was  due  to  disabilities,  but  such 
is  a  natural  and  necessary  inference,  and  the  expression  may  properly 
be  supplied  by  intendment. 

The  statement  to  the  examining  board  may  also,  in  this  case,  be 
accepted  as  sufficiently  supplying  the  omitted  S[)ecification  or  allega- 
tion of  disabilities,  although  such  statement  was  not  under  oath,  and 
can  not  be  held,  therefore,  to  be  an  amendatory  '*  affidavit."  It  is  a 
matter  of  record,  however,  which  was  properly  recorded  by  Government 
agents  in  the  performance  of  their  duty,  and  is  certified  to  by  them  as 
required  by  the  rules  of  their  office. 

I  am,  therefore,  of  the  opinion  that  the  claim  filed  by  the  deceased 
may  be  accepted  as  a  valid  claim  under  said  act,  and  his  widow  be 
allowed  to  complete  same  as  provided  by  law. 

liejection  is  reversed  accordingly,  and  you  will  please  readjudicate 
the  claim  in  conformity  herewith. 


bkcord,  amendment  of  same— .tirrisdiction. 

Geoegb  W.  Dbake. 

Hid  oDioial  records  of  the  War  and  Tretisury  Departments  fail  to  show  that  this 
appellant  was  iu  the  military  service  of  the  United  States  at  any  time  during 
the  war  of  the  rehellion,  and  all  testimony  ottered  to  controvert  the  record 
should  be  filed  iu  the  War  Department,  as  the  Bureau  and  this  Department  are 
bound  by  such  record. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  19,  1898. 

George  W.  Drake  filed  in  your  Bureau  on  November  12,  1892,  an 

application  for  pension  under  the  provisions  of  section  2,  act  of  June 

27,  1890,  alleging  that  he  had  served  for  ninety  days  and  more  during 

the  war  of  the  rebellion  as  a  private  in  Company  1>,  Fourth  Provisional 
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Enrolled  Missoari  Militia,  and  had  been  honorably  discharged  from 
said  service,  which  was  rejected  on  November  26, 1893,  ui)on  the  ground 
that  the  official  records  in  the  War  and  Treasury  Departments  failed 
to  show  that  he  had  served  in  said  organization  or  had  rendered  aoy 
military  service  whatever  daring  the  war  of  the  rebellion. 

From  said  action  appeal  was  taken  on  September  3, 1897. 

The  War  Department  has  no  record  of  the  appellant's  alleged  serv 
ice  or  of  the  organization  to  which  he  states  he  belonged. 

The  Auditor  of  the  Treasury  for  the  War  Department  reports  thatr- 

the  name  of  George  W.  Drake  is  not  found  upon  the  rolls  of  Capt.  James  Ttiggie's 
company,  B,  Fourth  Provisional  Regiment  EnroUed  Missoari  Militia,  or  on  the  rolls 
of  any  company  of  said  regiment  on  iile  in  this  office. 

There  is  on  tile  an  affidavit  from  Moses  C.  Brown,  of  Gallatin,  Mo., 
who  swears  that  he  was  first  lieutenant  of  Company  B,  Fourth  Pro- 
visional Enrolled  Missouri  Militia,  and  that  the  api>ellaut  enlisted  and 
served  in  said  company  from  April,  1864,  to  October,  1864. 

This  testimony  would  be  good  evidence  to  submit  to  the  proper 
officials  of  the  War  or  Treasury  Department  in  support  of  an  applica- 
tion by  the  appellant  to  correct  his  military  record,  but  it  cau  uot 
avail  him  here  or  in  your  Bureau.  Neither  your  Bureau  oor  this 
Department  have  any  authority  or  jurisdiction  whatever  to  enlist  a 
man  into  the  military  service  of  the  United  States,  or  to  grant  him  aD 
honorable  discharge  therefrom,  or  to  supply  or  correct  his  militarj 
record,  or  to  hear  and  consider  evidence  filed  for  that  purpose. 

Such  evidence  should  be  presented  to  the  officials  of  the  War 
Department  having  custody  and  control  of  such  records,  who  aloDe 
have  jurisdiction  and  authority  to  consider  the  same  and  grant  the 
relief  desired. 

The  appellant  must  present  himself  with  a  record  of  enlistmeut, 
service,  and  discharge  before  he  can  occupy  a  pensionable  stiitus  or  bi> 
claim  for  pension  be  considered  on  its  merits  either  in  your  Bureau  or 
by  this  Department. 

The  reje<;tion  of  this  claim  for  the  reason  stated  was  clearly  out 
error,  and  is  atlirraed  accordingly. 


I.1XE  OF  I>1  TY-PEKSONAI.  AI.TKUCATION. 

Adolphus  Limoges. 

Claimant  having  taken  a  pockotbook  from  a  drunken  comrade  while  the  latter  «»* 
asleep,  and  having  refused  to  return  it  upon  demand,  was  tissaulted  with  a  club, 
and  HiKstained  permanent  injury  of  the  left  shoulder. 

Hcldf  That  the  injury  was  not  incurred  in  the  line  of  duty. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  P«wioiw, 

March  26,  1898. 

This  soldier,  on  May  23, 1883,  filed  a  claim  for  invalid  pension  on 
account  of  an  injury  of  the  left  shoulder,  alleged  to  have  been  caused 
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by  being  strack  thereon  with  a  club  by  a  comrade.  In  April,  1891,  he 
filed  a  claim  under  the  act  of  June  27,  1890.  The  claim  under  the  old 
law  was  rejected  in  May,  1896,  after  a  special  examination,  on  the 
ground  that  the  alleged  injury  was  not  received  in  the  line  of  duty. 
The  claim  under  the  act  of  June  27,  1890,  was  rejected  on  the  ground 
that  the  principal  cause  of  disability  (injury  of  left  shoulder)  was  due 
to  vicious  habits.  On  appeal  the  action  in  the  latter  claim  was  reversed 
by  Assistant  Secretary  Reynolds  in  a  decision  rendered  July  20, 1895. 
Id  that  decision  the  following  language  was  used : 

The  injary  to  olaimaut's  shoulder  was  inflicted  by  a  coinrude,  Thomas  Cathbortson, 
who  struck  him  with  a  stick.  It  does  not  appear  that  the  claimant  was  intoxicated 
at  the  time,  or  had  given  Cnthbertson  any  good  cause  for  assaulting  him.  The  eye- 
witnesses to  the  affair  agree  that  Cnthbertson  was  '^  fighting  drunk.''  It  is  also 
fairly  established  that  the  claimant  while  in  thtt  service  was  a  dissipated  character 
and  hits  been  since  his  discharge.  The  evidence  does  not  tend  to  show  that  the 
claimant  was  injured  while  engaged  in  a  personal  encounter,  but  is  to  the  effect  that 
he  was  assaulted  and  injured  before  he  had  time  to  defend  himself,  and  did  not  try 
to  resist  his  assailant. 

The  claimant,  through  his  attorneys,  Milo  B.  Stevens  &  Co.,  now 
appeals  fiom  the  rejection  of  his  claim  for  pension  under  the  old  law, 
contending  that  the  decision  above  referred  to  virtually  held  that  the 
soldier  was  injured  in  the  line  of  duty. 

The  claimant  has  given  the  following  account  of  the  circumstances 
under  which  he  was  injured: 

Cothbertsou  and  I  had  some  words  about  some  money  I  was  keeping  for  hiui.  He 
was  lying  down  on  some  hay,  drunk.  His  pocketbook  was  halfway  out  of  his 
pocket.  I  went  to  the  corporal  of  the  guard  and* told  him  to  come  and  look  at  Cnth- 
bertson. The  corporal  told  me  to  take  the  pocketbook  and  kee})  it  for  him  till  he 
sobered  up.  He  know  Cuthbertson  and  I  were  very  warm  friends.  About  an  hour 
afterwards  Tom  got  up  and  came  to  me,  asking  for  his  money.  I  told  him  I  had  it 
and  it  was  safe,  and  when  he  got  sober  he  could  have  it.  I  was  afraid  he  would 
lose  it.    He  got  mad  and  went  away.     He  came  back  in  a  few  minutes  and  struck  mo. 

The  statement  that  he  was  told  by  the  corporal  of  the  guard  to  take 
charge  of  Cuthbertson's  pocketbook  is  not  corroborated.  In  other 
respects  his  account  of  the  affair  agrees  substantially  with  what  is  told 
by  other  witnesses,  none  of  whom,  however,  are  very  reliable.  Cuth- 
bertson says  he  thought  the  claimant  intended  to  steal  his  mone3^ 

Conceding  the  facts  to  be  as  stated,  it  is  evident  that  the  assault 
apon  claimant  wns  not  wholly  without  provocation,  as  in  the  cases  of 
William  M.  Animerman  (3  P.  D.,  1),  William  H.  Brockenshaw  (3  P.  D., 
11),  and  John  Dean  (4  P.  D.,  392),  which  are  cited  in  the  appeal.  The 
assault  grew  out  of  an  altercation  concerning  some  property  belonging 
to  Cuthbertson  which  had  been  taken  from  him  by  claimant.  It  wa»  a 
controversy  about  a  purely  i)ersonal  matter,  having  no  connection  with 
the  performance  of  any  military  duty.  The  fact  that  claimant,  at  the 
time  the  assault  was  made,  was  engaged  in  the  performance  of  duty 
(defining  his  horse)  does  not  settle  his  status  as  to  ^*line  of  duty"  with 
the  respect  to  the  injury.     We  have  to  take  into  consideration  the 
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circumstances  which  led  up  to  the  assault.  If  the  claimant  hail  done 
nothing  whatever  to  provoke  an  assault,  or  if  what  he  did  do  bad  been 
done  in  the  course  of  his  duty  as  a  soldier,  he  would  unquestionably 
have  been  in  the  line  of  duty.  But  in  taking  Cuthbertson's  poi'ketbiK)k 
he  stepped  outside  of  the  limits  of  his  duty  as  a  soldier  and  acted 
solely  in  his  capacity  as  a  private  individual.  Whether  his  iDotives 
were  good  or  bad  is  immaterial.  In  the  case  of  Alexander  GilIe.spio  ;;J 
P.  D.,  16)  the  Department  held  that  the  fracture  of  claimant-s  skull  by 
an  enraged  comrade  in  retaliatiou  for  an  alleged  personal  ofTeo^se  can 
not  be  construed  into  a  legitimate  incident  of  the  line  of  military  duty 
or  as  having  any  proper  relation  thereto.  And  in  the  case  of  Mury  A. 
McManus  (4  P.  D.,  346)  it  was  held  that  while  the  Government  isbouDd 
to  protect  a  soldier  from  unnecessary  harm,  yet  it  is  not  bound  to  pro- 
tect him  from  the  consequences  of  a  quarrel  entered  into  voluutarily 
on  his  part  and  having  no  connection  with  the  performance  of  any  mil 
itary  duty.  xVlso  in  a  case  where  the  claimant  was  shot  by  a  civilian 
in  consequence  of  remarks  made  by  him  relative  to  a  quarrel  tbeii  in 
progress  between  such  civilian  and  another  officer  of  the  claiuiants 
regiment,  the  wound  was  held  not  to  have  been  incurred  in  the  line  of 
duty,  regardless  of  the  question  as  to  whether  or  not  his  remarks  were 
sufficient  provocation  for  the  shooting.  ( Bowman  H.  Peterson,  8  P.  IK, 
56.)  These  citations  are  sufficient  to  show  the  general  tenor  of  tbe 
decisions  in  cases  of  this  kind.  After  careful  consideration,  I  am  ol 
the  opinion  that  the  appellant's  claim  for  pension  under  the  old  or 
so-called  "general"  law  was  properly  rejected,  and  the  rejection  is 
accordingly  affirmed. 


ac:c;ruki>  pknsion-act  march  a,  1805. 
Alleged  Minors  of  William  B.  Weyant. 

Under  the  act  of  March  2, 1895,  no  payment  of  accrued  pension  (except  in  reiuibuixv 
uient  cases)  <;an  be  made  to  any  person  other  than  the  widow  or  a  chihl  of  th« 
soldier. 

Assistant  Secretary    Webster  Davis  to  the  Commissioner  of  PcfisioM, 

March  26^  189S. 

I  have  considered  the  appeal  filed  July  8,  1897,  on  behalf  of  tbe 
minor  children  of  Louisa  A.  Weyant,  deceased,  late  an  applicant  for 
pension  under  the  act  of  July  14,  18G2,  as  the  widow  of  Williara  i^. 
Weyant,  formerly  a  soldier  in  Company  1),  Eighty-second  Regiment  of 
Pennsylvania  luftmtry.    The  facts  in  this  case  are  as  follows: 

The  soldier  died  November  1,  1869,  without  having  made  any  claim 
for  pension,  leaving  a  widow,  but  no  children  under  the  age  of  1(5  yenn. 
The  widow  reniariicd  February  4,  1883,  and  on  August  8, 189<),  filed  a 
claim  for  pension  from  the  date  of  the  soldier's  death  to  the  date  of 
her  remarriage.     She  died  January  17,  1892,  while  her  claim  was  stiU 
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pending,  leaving  children  under  16  years  of  age  by  ber  second  hus- 
band. The  guardian  of  these  children,  on  January  9,  18%,  made 
application  to  continue  the  prosecution  of  the  widow's  claim  with  a 
view  to  having  the  accrued  pension  found  to  be  due  thereon  paid  to 
her  minor  children  under  the  provisions  of  the  act  of  March  2,  1896. 
Said  application  was  rejected  by  your  Bureau  on  March  31,  1897,  on 
the  groand  that  the  children  are  not  the  children  of  the  soldier,  and 
therefore  have  no  status  to  apply  for  accrued  pension  under  the  act 
of  March  2,  1895.  From  that  action  the  appeal  is  taken,  the  conten- 
tion therein  being  that  the  law  makes  no  distinction  between  a  widow's 
children  by  the  soldier  and  her  children  by  another  person. 
The  law  in  question  reads  aa  follows: 

Ik  it  enacted  by  the  Senate  and  House  of  Representatires  of  the  United  States  of  Ametnca 
in  Congress  assembled,  That  from  and  after  tlie  twenty-eighth  day  of  September, 
eighteen  hundred  and  ninety-two,  the  accrued  peuHion  to  the  date  of  the  death  of 
any  pensioner,  or  of  any  person  entitled  to  a  pension  having  an  application  therefor 
pending,  and  whether  a  certificate  therefor  shall  issue  prior  or  subseipient  to  the 
deatli  of  snch  person,  shall,  in  the  cjiHe  of  a  person  pensioned,  or  applying  for  pen- 
sion, on  account  of  his  disabilities  or  service,  be  paid,  fii-st,  to  hiK  widow;  second, if 
there  is  no  widow,  to  his  child  or  children  under  the  age  of  sixteen  years  at  his 
death;  third,  in  case  of  a  widow,  to  her  minor  cliildren  under  the  age  of  sixteen 
years  at  her  death.  Such  accrued  pension  shall  not  be  coiiHidered  a  part  of  the 
assets  of  the  estate  of  such  deceased  person,  nor  be  liabli;  for  the  payment  of  the 
debts  of  said  estate  in  any  case  whatsoever,  but  shall  inure  to  tliu  sole  and  exclusive 
lienelitof  the  widow  or  children.  An<l  if  no  widow  or  child  survive  such  pensioner, 
and  in  the  case  of  his  laxt  surviving  child  who  was  such  minor  at  his  death,  and  in 
case  of  a  dependent  mother,  father,  sister,  or  brother,  no  payment  whatsoever  of 
their  act-rned  pension  shall  be  made  or  alh>wed  except  so  much  as  may  be  necessary 
to  reimburse  the  person  uho  bcire  the  expense  of  their  last  sickness  and  l)urial,  if 
they  did  not  leave  sufficient  assets  to  meet  snch  expense.  And  the  mailingof  a  pen- 
sion check,  drawn  by  a  pension  agent  in  payment  of  a  peuRion  due,  to  the  address 
of  a  pensioner,  sh«ill  constitute  payment  in  the  event  of  the  death  of  a  pensioner 
Bubseqnent  to  the  execution  of  the  voucher  therefor.  And  all  prior  laws  relating  to 
the  payment  of  accrued  pension  are  hereby  repealed. 

The  appellant  rests  his  case  npon  the  words  of  the  statute,  '*to  her 
minor  children  under  the  age  of  sixteen  years  at  her  death,"  contending 
that  the  same  do  not  properly  admit  of  an  interpretation  confining  their 
application  to  her  children  by  the  soldier. 

The  act  of  March  2,  1896,  may  be  said  to  have  been  an  act  to  revise, 
consolidate,  and  amend  the  previously  existing  provisions  relative  to 
the  payment  of  accrued  pension  contained  in  section  4718  of  the  Revised 
Statutes  and  the  act  of  March  1, 1889.  Much  of  the  language  of  these 
former  statutes  was  retained  in  said  act,  and  where  so  retained  without 
any  new  qualifying  words  or  phrases,  it  may  be  presumed  that  it  was 
intended  to  have  the  same  meaning  which  had  been  accorded  it  in  the 
practical  construction  of  such  former  statutes  by  your  Bureau  and  the 
Department;  for  if  it  had  been  the  intention  to  exclude  any  known  con- 
struction of  the  previous  statutes  the  legal  presumption  is  that  the  lan- 
guage would  have  been  so  changed  as  to  effectuate  that  intention.  (See 
Sutherland  on  Statutory  Construction,  sees.  309  and  333.) 
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Section  4718,  Revised  SUitutes,  reads,  in  part,  as  follows: 

Skc.  4718.  If  auy  pensioner  has  ilie<l  or  dhali  hereafter  die,  or  if  any  pemon  entitled 
to  a  penHion,  having;  an  applif*atiou  therefor  pending,  has  died  or  Bhall  hereafter  die. 
his  widow,  or  if  there  is  uo  widow,  the  chihl  or  children  of  Huch  person  anderthe 
age  of  Hixieen  years  shall  be  entitled  to  receive  the  accrued  pension  to  the  date  of 
the  death  of  Huch  person. 

The  act  of  March  1,  1889,  provided,  inter  alia,  that — 

*  *  *  the  amount  which  may  have  accrued  on  the  p<*n8ion  of  any  pensioner 
8ubae<|uent  to  the  lant  <piarterly  payment  on  account  thereof  and  prior  t4>  the  deatb 
of  sach  penHiouer  Hhall,  in  the  cane  of  n  husband,  l)e  pai«l  to  his  widow,  or  if  there 
be  no  widow,  to  his  surviving  minor  children  or  the  guardian  thereof,  and  in  the  case 
of  a  widow,  to  her  minor  children. 

Tn  the  act  of  March  2,  1895,  these  provisions  are  consolidated  and 
amended  to  rea<l  as  follows: 

*  *  •  the  accrued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any 
person  entitled  to  a  ]>eii8ion  having  an  application  therefor  pendin*;,  and  whether  a 
certificate  therefor  shall  iHKue  prior  or  subsequent  to  the  death  of  such  person,  sbulJ, 
in  the  case  of  a  person  pensione<l,  or  applying  for  pension,  on  account  of  his  disabil- 
ities or  service,  be  paid,  first,  to  his  widow;  second,  if  there  is  no  w^idow,  tohischild 
or  children  under  tht*  age  of  sixteen  years  at  his  death ;  third,  in  the  case  of  a  widow, 
to  her  minor  children  under  the  age  of  sixteen  years  at  her  death. 

It  will  be  observed  that  that  part  of  the  act  relating  to  the  accrued 
pension  of  a  widow  is  taken,  ipsissima  verba,  from  the  act  of  March  1. 
1889.  It  becomes  proper  to  inquire,  therefore,  what  coiistrnctioii  was 
given  by  the  Pension  Burean  to  the  words  *'  to  her  minor  children"  Id 
the  execution  of  the  latter  act.  This  question  is  answered  by  a  state- 
ment from  the  former  chief  of  the  board  of  review  incor[M>rated  in  your 
report  of  February  8,  1898,  in  which  he  says: 

*  *  *  and  in  the  act  of  March  1,  1889,  the  clause  *'and  in  the  case  of  a  widow  to 
her  minor  children  "  was  also  construed  as  relating  only  to  the  children  of  the  soldier. 

It  must  be  presumed  the  Congress  was  cognizant  of  that  constrnc- 
tion,  and  that  when  it  used  the  same  words  in  the  act  of  March  2, 1895, 
it  intended  them  to  liave  the  same  effect. 

Approaching  the  question  from  another  point  of  view,  it  seems  reason- 
ably clear  from  an  examination  of  all  the  provisions  of  the  act  that  it 
was  designed  to  restrict  the  payment  of  accrued  pension  (except  in  tbe 
way  of  reimbursement  for  expenses  of  last  sickness  and  burial)  to  those 
persons  who  would  succeed  to  the  soldier's  |)ensionab]e  rights  under 
the  provisions  of  section  4702,  Uevised  Statutes — i.  e.,  to  his  widow  and 
his  minor  children  under  16  years  of  age.  It  shuts  out  the  grand 
children  of  the  soldier,  his  nephews  and  nieces,  and  even  his  parents 
and  minor  brothers  and  sisters.  Can  it  be  supposed  that  Congress 
intended,  while  excluding  these  relations  from  benefit  under  said  act,  to 
let  in  persons  having  no  blood  connection  whatever  with  the  soldier! 

It  may  be  said  that  the  accrued  pension  "  in  the  case  of  a  widow" 
is  simply  so  much  money  which  was  owing  to  her  at  the  time  of  her 
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death,  and  that  it  is  bat  right  and  proper  that  the  Oovernment  should 
pay  the  same  to  her  minor  children,  who  would  have  enjoyed  a  share  of 
the  benefits  of  it  if  she  had  lived.  But  any  reasoning  of  this  kind, 
based  on  the  equities  of  the  cane,  would  apply  with  equal  force  to  the 
accrued  pension  of  a  mother,  or  father,  or  brother,  or  sister  who  may 
have  died  leaving  a  child  or  children  under  16  years  of  age.  Yet  the 
law  expressly  declares  that — 

in  casr  of  a  depeudent  mother,  father,  sister,  or  brother,  no  payment  whatsoever  of 
their  accrued  pension  shall  be  ma<le  or  aUowed  except  so  much  as  may  ]»e  necessary 
to  reimburse  the  person  who  bore  the  expense  of  their  last  sickness  and  burial,  if 
they  did  not  leave  sufficient  assets  to  meet  sach  expeuHe. 

If  the  widow  in  this  case  had  died  leaving  minor  children  (under  the 
age  of  16  years)  by  the  soldier  and  also  minor  children  by  the  second 
husband,  it  is  clear  that  no  part  of  the  accrued  pension  could  be  paid 
to  the  latter,  as  the  soldier's  children  would  have  a  right  under  section 
4702,  Revised  Statutes,  to  apply  for  and  receive  pension  in  their  own 
right  from  the  date  of  the  soldier's  death.  From  this  it  is  apparent 
that  the  law  is  solicitous  only  for  the  minor  children  of  the  soldier,  and 
takes  no  cognizance  of  any  seemingly  equitable  rights  on  the  part  of 
other  children. 

The  theory  upon  which  the  act  of  March  2, 1895,  seems  to  have  been 
based  is  that  a  pension  is  a  provision  made  solely  for  the  maintenance 
of  the  person  to  whom  it  is  granted,  and  that  upon  the  death  of  such 
person  all  right  and  title  to  the  pension,  or  any  part  thereof,  ceases. 
Any  unpaid  balance  due  at  the  time  of  death  should  revert  to  the  Gov- 
ernment, since  its  payment  would  not  subserve  the  purpose  for  which 
the  pension  was  granted. 

It  is  easy  to  see  why  an  pxception  to  this  general  rule  should  be 
made  in  favor  of  the  soldier's  minor  children  and  in  favor  of  persons 
who  have  paid  the  expenses  of  a  pensioner's  last  sickness  and  burial. 
It  is  not  easy  to  see  why  an  exception  should  be  made  in  favor  of 
children  who  are  wholly  iinrehited  to  the  soldier. 

After  the  most  careful  examination,  I  am  of  the  opinion  that  the  con- 
struction given  to  the  law  by  your  Bureau  was  correct,  and  your  action 
is  therelore  affirmed. 


DIS1X)YAX.TY -SECmON   <IT16,   REVISEIJ    STATUTES,  AXI>   ACT   .TIJNE    87, 

1890. 

George  W.  Gilbert. 

1.  Claimant  was  in  the  A^nay  of  the  Confederate  States  from  May,  1861,  to  September, 
1863,  and  was  afterwards  in  the  Army  of  tho  United  States  from  (.)ctober,  1864, 
to  July,  1865.  Having  voluntarily  engaged  in  and  aided  and  abettt'd  the  rebel- 
lion against  the  authority  of  the  United  States,  he  is  not  entitled  to  penaion 
under  said  act  of  .luno  27, 18JK),  his  title  being  barred  by  the  provisions  of  section 
4716,  Revised  Statutes. 
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2.  Said  seotion  4716,  Revised  Statutes,  has  application  to  the  aet  of  Jnne  27, 1S90, 
as  well  as  to  that  of  Jcily  14,  1862,  or  any  other  law,  except  as  its  operation  is 
suspended  by  the  act  of  March  3, 1877,  in  the  case  of  those  disabled  in  asenice 
subsequent  to  the  disloyal  service,  or  as  exemption  from  its  operation  ia  spedfie- 
ally  provided  for  in  other  laws  granting  pensions  for  service  in  prior  wars.  No 
repeal  of  said  section  4716,  Revised  Statutes,  or  exemption  from  its  operation '» 
provided  in  the  act  of  June  27,  1890,  and  it  is  construed  in  pari  materia  with 
other  laws  to  be  subject  to  the  inhibition  of  said  section. 

Assistant  Secretary   Webster  Davis  t4>  the  Commissioner  of  Pensiofut, 

March  26^  1898. 

This  is  a  motion,  filed  January  10, 1898,  requesting  reconsideration  of 
decision  of  this  Department  of  November  20, 1897,  ailfirming  on  appeal 
the  rejection  by  your  Bureau  of  the  claim  (No.  967943)  of  George  W. 
Gilbert,  late  private  Company  I,  First  Tennessee  Mounted  Infantry,  for 
pension  under  the  provisions  of  section  2,  act  of  Jane  27, 1890,  npon 
the  ground  that  he  had  voluntarily  served  during  the  war  of  the  rebel- 
lion in  the  Confederate  Army,  and  his  title  to  pension  under  said  sec- 
tion was  barred  by  the  provisions  of  section  4716,  Bevised  Statutes. 

This  claim  was  most  carefully  considered  by  me  on  appeal,  and  the 
questions  jjresented  were  thoroughly  and  fully  discussed,  and  the  former 
departmental  rulings  and  decisions  bearing  thereon  collated  and  re- 
viewed at  length  in  the  decision  above  referred  to  by  which  its  rejection 
was  affirmed.    Said  decision  is  as  follows: 

George  W.  Gilbert,  late  of  Company  I,  First  TenDessee  Moantod  Infantry,  filed  bi» 
application  December  16,  1890,  for  pension  nnder  the  act  of  June  27,  1890,  and  whil*' 
said  claim  was  still  pending  he  filed  another,  February  25,  1897,  alleging  a<lditioDal 
disability.  The  final  action  was  taken  on  these  claims  May  7, 1897,  on  the  ground  of 
"no  title  under  said  act  of  .June  27,  1890,  claimant  having  served  voluntarily  in  tiie 
Confederate  States  Army,  as  shown  by  the  records  at  the  War  Department.  Barreil 
by  section  4716,  Revised  Statutes."  From  this  action  appeal  has  been  entered,  Mar 
21,  1897,  by  S.  Jerome  Smith,  attorney,  the  sole  cont'ention  being  that  section  4716, 
Revised  Statutes,  has  no  application  to  the  act  of  June  27,  1890,  which  is  a  law  unto 
itself,  directing  payment  of  pension  to  all  persons  who  served  ninety  days  in  the 
Army  or  Navy  of  the  United  Stated,  and  were  honorably  discharged  therefrom,  with- 
out regard  to  the  record  of  any  other  service. 

The  records  of  the  War  Department  show  that  claimant  first  enlisted  May  12, 1861, 
in  Company  B,  Sixteenth  Tennessee  Infantry  Confederate  States  Army,  and  coDtio- 
ned  in  said  service  until  September  19,  1863,  when  he  was  captured  at  the  battle  of 
Chicamanga.  The  prisoner  of  war  records  contain  no  information  abont  him,  bat  it 
is  shown  that  he  afterwards  enlisted,  October  9,  1864,  in  the  service  of  the  Uoited 
States,  in  Company  I,  First  Tennessee  Mounted  Infantry  United  States  Army,  ud 
was  discharged  July  22,  1865. 

There  are  no  complicatitms  in  this  case  on  the  score  of  the  claimant's  service  in  the 
Confederate  States  Army.  Ho  admits  the  service  and  that  it  was  voluntary.  The 
only  difference  between  the  record  and  his  statement  as  to  this  service  is  that  instead 
of  being  captured,  as  the  records  show,  he  avers  that  he  left  his  command  soon  after 
the  battle  of  Perry  ville  and  never  returned  to  it  again.  The  record  may  be  in  enor 
as  to  his  capture,  and  the  presumption  is  that  he  remained  about  his  home  in  Ten- 
nessee  after  his  desertion  from  the  Confederate  service  until  his  enlistment  iu  Octo* 
ber,  18^1. 
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The  only  matter  to  be  determiued,  then,  is  the  issue  raised  in  the  appeal  as  to 
whether  claimant's  title  to  pension  under  the  act  of  June  27,  1890,  is  affected  by  the 
operation  of  section  4716,  Revised  Statutes.  The  same  question  has  been  before  the 
Department  many  times  in  other  cases,  and  decisions,  pro  and  con,  have  been  ren- 
dered upon  it.     Said  section  4716,  Revised  Statutes,  is  as  follows: 

"No  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow, 
children,  or  heirs  of  any  deceased  ]>erH<>n,  who,  iu  any  manner,  voluntarily  eng»f(ed 
in  or  aided  or  abetted  the  late  rebellion  against  tho  authority  of  the  United  States." 

This  was  amended  by  the  act  of  March  3,  1877,  as  follows : 

'*That  the  law  prohibiting  the  payment  of  any  money  on  account  of  pensions  to 
any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person,  who,  iu  any 
manner,  engaged  in  or  aided  or  abetted  the  late  rebellion  against  the  authority  of 
the  Unit<Ml  States,  shall  not  be  construed  to  apply  to  such  persons  as  afterward  vol- 
untarily enlisted  in  the  Army  of  the  United  States,  and  who,  while  in  such  service, 
incurred  disability  Irom  a  wound  or  injury  received  or  disease  contracted  in  the 
line  of  duty." 

Prior  to  the  passage  of  the  act  of  June  27,  1890,  the  uniform  rulings  in  depart- 
mental decisions  had  been  that  said  section  4716,  Revised  Statutes,  from  the  date  of 
itH  enactment,  February  4,  1862,  had  application  to  all  lawH  granting  pensions,  and 
that  disloyalty,  in  the  sense  therein  detined,  of  voluntarily  aiding  and  abetting  the 
late  rel>ellion  against  the  authority  of  the  United  States,  wan  a  bar  to  title,  except 
as  the  operation  of  said  section  was  modified  by  the  act  of  March  3,  1877,  in  the 
cases  of  those  who  received  wounds  or  injuries  or  contracted  disease  in  the  service 
subsequent  to  the  disloyal  service,  and  except  iu  such  cases  as  exemption  from  the 
operation  of  said  section  was  made,  in  express  terms,  in  any  law. 

The  only  exceptions  thus  made  are  as  follows:  Act  of  March  9,  1878,  granting 
[H^nsions  to  soldiers  and  sailors  of  the  war  of  1812;  act  of  January  29, 1887,  grant- 
iog  pensiouB  to  soldiers  and  sailors  of  the  Mexican  war;  act  of  Jnly  27,  1892,  grant- 
ing pensions  to  survivors  of  certain  Indian  wars.  In  the  lirst-named  act,  that  of 
March  0, 1878,  the  exempting  clause  is  as  follows: 

"That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directe<l 
to  restore  to  the  pension  rolls  the  names  of  all  persons  now  surviving  herctofoie 
pensioned  on  account  of  service  in  the  war  of  1812  H;;ainHt  (jreat  Hritain,  or  for 
service  in  any  of  tho  Indian  wars,  and  whoso  names  were  stricken  from  the  rolls  in 
pursuance  of  the  act  entitled  'An  act  authorizing  the  Secretary  of  the  lutt^rior  to 
strike  from  the  pension  rolls  tho  names  of  such  persons  as  have  taken  up  arms 
against  the  Government  or  who  have  in  nny  manner  encouraged  the  rebels,'  approved 
February  4,  1862;  and  that  the  joint  resolution  entitle<l  'Joint  resolution  prohibit- 
ing payment  by  any  officer  of  the  Government  to  any  person  not  known  to  have 
been  opposed  to  the  rebellion  and  in  favor  of  its  suppression,'  approved  March  2, 
1867,  and  section  4716  of  the  Revised  Stati^tes  of  the  United  States  shall  not  apply 
to  the  persons  provided  for  by  this  act:  Prorided,  That  no  money  shall  be  paid  to 
any  one  on  account  of  pensions  for  the  time  durin<;  which  his  name  remained 
stricken  from  the  rolls.'' 

In  the  other  two  acts,  those  of  January  29,  1887,  and  July  27, 1892,  section  5,  of  the 
one,  and  section  6,  of  the  other,  reads  as  follows : 

'*That  section  forty-seven  liundred  and  sixteen  of  the  Revised  Statutes  is  hereby 
repealed  so  far  as  the  same  relates  to  this  act  or  to  pensioners  under  this  act." 

From  a  careful  reading  of  the  laws  from  which  thene  quotations  are  made,  it  will 
be  obs«*rved  that  Congress,  having  an  appreciation  of  the  full  import  of  section 
4716,  Revised  Statutes,  was  careful  of  the  limitation  of  its  operation  to  be  author- 
ized, and  of  the  class  of  ctises  in  which  such  limitation  should  apply.  Thus,  iu  the 
actof  Msirch  3,  1877,  the  limitatiou  goes  only  to  the  extent  of  removing  the  dis- 
ability, imposed  by  said  section,  of  those  who,  having  participated  in  the  rebellion, 
have  subsequently  enlisted  in  the  Army  of  tho  United  States,  and  become  disabled 
in  such  aubaequeni  service.     This  exemption  does  not  extend  to  any  other  persons  or 
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class  of  jiernons,  nor  to  the  widows,  children,  or  dependent  relatives  of  the  persoxu 
Danie<1,  nor  was  it  extended  to  thone  who,  since  their  disloyal  service,  served  in  the 
Navy,  until  Auf]n28t  1,  1892.  Furthermore,  tliis  exemption  has  reference  t<»  a  service 
rendered  subseqnent  to  and  entirely  inde|>endent  of  all  disloyal  service,  and  was 
intende<l  to  give  recognition  to  such  service  because  of  actual  disability  contracted 
therein,  and  untainted  by  any  snRpicion  of  disloyaltv. 

So,  in  relation  to  the  benefieiaries  in  the  other  arts  referreil  to,  their  services  \^- pit 
rendered  in  wars  long  prior  to  the  war  of  the  rebellion,  and  were  in  all  re«q>ec*t!» 
loyal  and  wholly  meritorious.  But  wiiat  Ih  more  Htrictly  to  the  point  in  relation  to 
all  of  these  actM,  whatever  the  purpose  may  have  been  in  «-nacting  them,  the  exemp- 
tion from  tho  operation  of  section  4716,  Revised  Statutes^  is  expressly  made,  and  is 
not  left  to  implication  or  construction. 

It  was  snbstMiuent  to  the  passage  of  the  act  of  June  27,  1890,  that  a  different  inter- 
pretation WHH  given  to  the  applicability  of  section  4716,  Revised  Statutes,  to  the 
pension  laws  in  general,  and  especially  to  that  act,  tho  principal  feature  of  such 
interpretation  being  that  said  section  had  been  in  effect  repealed  by  the  act  of  March 
3,  1^<77,  and  if  not,  that  the  exemption  which  was  expressly  made  in  other  la^rs 
was,  by  implication,  applicable  to  said  act  of  June  27, 1890.  The  decisions  on  this 
line,  and  which  snstain  tho  view  contended  for  in  this  appeal,  were  rendered  lietween 
1890  and  1893.  These  are  prijicipally  the  decisionH  in  the  oases  of  George  W.  Coffey 
(4  V.  I).,  285)  anil  Daniel  B.  Garrison  (6  P.  D.,  289),  and  others  therein  citetl.  In  the 
decision  in  the  Coffey  Case  it  is  stated  that  "  the  only  essential  conditions  pre<*edent 
to  pension  un<ler  tho  act  of  June  27,  1890,  are  service  of  not  lens  than  ninety  days, 
an  honorable  discharge,  and  proof  of  the  fact  that  claimant's  disabilities  are  not  doe 
to  his  own  vicious  habits."  And  it  was  further  held,  in  reference  to  the  act  of  March 
3,  1877,  that— 

"This  act  is  obviouHly  applicable  to  the  claimant  in  this  case.  It  operate^ 
expressly  as  a  repeal  of  the  act  of  February  4,  1862  (now  section  4716),  so  far  as  tb»* 
latter  aci  might  otherwiHc  relate  to  him.  It  exempta  the  claimant,  and  all  persoiu< 
similarly  situated,  from  the  inhibition  which  section  4716  contains." 

So  also,  in  the  decision  of  the  (iarrisou  Case,  overruling  a  i»revious  decision  hold- 
ing a  different  view,  in  the  same  cas*»,  and  a<lopting  the  decision  in  the  case  of  Henry 
L.  Hay  man,  of  March  19,  1891  (not  published),  a  similar  ruling  was  made.  After 
quoting  the  second  section  of  the  act  of  Juno  27,  1890,  the  decision  states: 

"The  foregoing  provision  expressly  states  that  proof  of  service  for  ninety  days  in 
the  naval  service  of  the  United  States  dnriug  the  late  rebellion,  and  of  an  honorable 
discharge  therefrom,  shall  be  snflicient  as  a  basis  for  inv.-Uid  pension  nnder  the  aft 
of  June  27,  1890.  This  provision  is  made  regardless  alike  of  section  4716  and  of  the 
act  of  March  3,  1877;  it  is  made  without  reference  to  any  other  condition  than  those 
distinctly  named  in  the  act  of  which  it  forms  a  part,  and  it  may  be  added  that  <*ven 
if  there  bo  aught  in  preceding  legislatiou  in  conflict  with  this  provision  it  would  be 
held  by  the  Department  as  repealed,  in  confonuity  with  the  accepted  rules  of  statu- 
tory construction — the  latest  expression  of  the  legislative  will  is  necessarily  the  law 
until  the  same  be  amended  or  revoked.  The  claim  of  Mr.  Hayman  must,  therefonf, 
be  adjudicated  under  section  2  of  the  act  of  June  27,  1890,  and  not  in  pursuance  of 
section  4716,  Revised  Statutes,  which  has,  in  fact,  no  bearing  upon  the  case.  The 
Qovemnient  accepted  Mr.  Hayman  as  a  suitable  person  for  tho  naval  service  of  the 
United  States,  and  nothing  that  he  had  done  prior  to  his  authoritative  adniiN<don 
into  that  service  can  invalidate  his  claim  for  pension  under  the  act  of  June  27, 189(K" 

It  will  be  observed  that  besides  the  inconsisteucy  between  the  position  here  taken 
and  that  taken  in  the  decision  of  the  Coffey  Case,  and  besides  the  peculiar  and  arbi- 
trary construction  by  which  section  4716,  Revised  Statutes,  is  ruled  out  of  all 
application  to  tho  act  of  June  27,  1890,  the  attempt  is  made  to  sustain  the  claimant's 
title  on  a  sort  of  plea  of -qnautum  meruit — that  is,  that  iuasmuch  as  the  service  of 
ninety  days  was  rendered  as  stated,  the  (lovernment  ha.**  no  right  to  in<|Uire  iut^^ 
claimant's  past  conduct  of  disloyalty  so  as  to  deprive  him  of  a  pension. 
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Decisions  snstaining  the  contrary  view  to  the  above  have  been  rendered  since 
1893.  Theso  hold  tliat  the  act  of  Jane  27,  1890,  is  a  jiart  of  the  pension  code  and 
most  he  constrneil  iu  conjunction  with  all  general  pension  laws;  that  section  4716, 
Revised  StatnteS|  has  a  direct  bearing  on  the  title  of  beneficiaries  under  said  act  of 
Jquc27,  1890,  there  being  no  exemption  provided  therein  from  the  operation  of  said 
section.  (See  cases  of  Adolph  Bernstein,  7  P.  D.,  229;  Milo  Ousterhont,  7  P.  D.,  270; 
Job  White,  7  P.  D.,  312;  Sarah  H.  Osborn,  7  P.  D.,  317;  Augustus  If.  Lougee,  7  P.  I)., 
:.^(i;  Anastatio  Capella,  8  P.  D.,3()8;  Kmnia  M.  Seymour,  8  P.  D.,  325.) 

In  these  decisions  cited  the  subject  has  been  discussed  in  all  its  bearings,  and  the 
decisions  in  the  Coffey  and  OarriHou  cases  were  distinctly  overruled.  It  is  unnvces- 
sary  to  rehearse  all  the  reasoning  by  which  the  conclusions  of  these  decisions  were 
sustained.  It  will  be  enough  to  make  one  or  two  citations  which  appc:ir  pertinent 
to  the  precise  issue  involved.  Thus,  in  the  Bernstein  decision  the  construction  to 
be  given  to  the  act  of  June  27,  1890,  was  stated  as  follows : 

"This  act  of  June  27,  1890,  is  a  part  of  the  pension  code  and  is  to  be  construed, 
like  all  similar  acts,  in  pari  materia.  The  various  statutes  upon  the  subject  of  pen- 
sions enacted  by  Congress  from  time  to  time  comprise  our  system  of  pension  laws, 
in  the  nature  of  a  code,  relating  to  one  subject  and  governed  by  one  spirit  and  policy. 
They  are  to  be  construed  together,  like  our  revenue  laws,  banking  laws,  land  laws, 
mining  law^,  patent  laws,  and  other  similar  laws  upon  a  specific  subject;  and  where 
the  later  statute  fails  to  repeal  a  former  in  express  terms  or  by  necessary  implica- 
tion, such  later  statutes  operate  cnnmlatively  and  not  by  way  of  substitution  or 
repeal. 

'"It  is  a  well-established  rule  that  where  various  Htatutt^s  relate  to  the  same  sub- 
ject they  are  all  to  be  taken  into  consideration  in  construing  any  ont^  of  them,  and 
that  all  acts  in  pari  materia  are  to  be  taken  together  as  if  they  were  one  law.  If  a 
thing  contained  in  a  subsequent  statute  be  within  the  reason  of  a  former  ntatute  it 
shall  be  taken  to  be  within  the  meaning  of  that  statute.  (U.  8.  r.  Freemiin,  3 
Howard,  565,  and  authorities  therein  cited.)' 

'•The  law  upon  this  subject  is  concisely  and  correctly  stated  by  Sutherland  in  his 
work  on  the  Construction  of  Statutes  (section  283),  as  follows: 

"  'All  consistent  statutes  which  can  stand  together,  though  enacted  at  different 
dates  relating  to  the  same  subject,  and  hence  briefly  called  statutes  in  pari  mattriaf 
are  treated  prospectively  and  construed  together  as  though  they  constituted  one 
act.'    *    *     - 

"As stated  by  Sutherland,  in  his  work  already  cited: 

'"The  legislatures  are  presumed  to  know  existing  statutes  and  state  of  the  law 
relating  to  the  subjects  with  which  they  deal,  hence  they  would  expressly  abrogate 
any  prior  statutes  they  intended  to  be  repealed  by  new  legislation.'    (Sec.  297.) 

'*8o,  in  the  Job  White  decision,  it  was  held: 

"'Section  4716,  Revised  Statutes,  prohibits  the  payment  of  any  money  on  acccmnt 
of  pension  to  any  person,  or  to  the  widow  or  children  or  heirs  of  any  deceased  per- 
Bon  who  in  any  manner  voluntarily  engaged  in,  or  aided  or  abetted  thi»  late  rebellion 
against  the  authority  of  the  United  States,  except  in  cases  where  pension  is  granted  cm 
account  of  disability  due  to  a  wound  or  injury  received  or  disease  contracted  in  the 
service  of  the  United  States,  under  a  contract  of  enlistment  entered  into  siibseiiuent 
to  the  time  such  person  was  engaged  in  aiding  or  abetting  the  late  rebellion,  an<l  in 
certain  classes  of  pensions  granted  on  account  of  service  in  wars  prior  to  the  war  of 
the  rebellion,  which  are  expressly  excepted  from  the  operation  of  said  section.'" 

These  rulings  are  iu  harmony  with  the  decisions  of  the  Department  made  previous 
to  1890,  as  already  noted,  iind  are  clear  in  giving  uniform  interpretation  to  all  lawH, 
without  forcing  a  construction  unwarranted  by  the  text  and  inconsistent  with  sound 
reasoning.  The  act  of  June  27,  1890,  in  these  rulings  is  considered  as  much  subject 
to  the  inhibition  of  said  section  4716,  Revised  Statutes,  as  the  act  of  July  14,  1862, 
or  any  other  law  containing  no  express  clause  of  exemption  from  that  inhibition. 

After  giving  full  consideration  to  the  purpose  for  which  the  section  4716,  Revised 
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Statatefly  was  enacted,  and  to  its  relationB  to  other  laws,  doe  regard  being  bad  to 
that  construction  which  will  preserve  the  force  and  consistency  of  each  la^,  with- 
cat  inharmony,  I  am  constrained  to  agree  with  the  views  expressed  in  the  later 
decisions  referred  to,  and  to  hold  that  the  disloyalty  defined  in  said  section  4716, 
Revised  Statutes,  is  a  bar  to  title  nnder  the  act  of  June  27,  1890,  as  it  is  under  all 
other  laws  providing  pension  for  service  in  and  during  the  war  of  the  rebelliou,  or 
where  express  exemption  from  its  operation  is  not  made. 

And  I  can  see  no  reason  or  good  purpose  in  trying  to  place  a  stramed  construction 
on  the  act  of  June  27,  1890,  by  holding  that  it  ih  itui  gnlerhf  disconnected  from  uny 
relationship  toother  laws,  and  unaffected  by  this  section  4710,  Revised  Statutes,  to 
which  it  makes  no  Hpecilic  reference,  and  of  \vhich  it  contains  no  repeal  or  exemp- 
tion. Said  act  provider  pension  up<m  certain  conditions  therein  named,  but  in^ 
far  as  those  conditions  are  not  inconKiHtent  with  the  enforcement  of  other  Iaw»  the 
pension  is  subject  to  th(*  provisions  of  the  laws  in  general. 

Furthermore,  there  is  to  my  mind  no  ground  for  the  statement  that  the  net  of 
March  3,  1877,  operates  expressly  as  a  repeal  of  section  4716,  Revised  Statutes.  The 
plain  language  of  that  act  shows  that  it  was  only  intended  to  exempt  from  the 
application  of  said  sec^tion  a  certain  class  of  persons  therein  specifically  designnt^ 
and  described,  while  as  t<o  all  otliers  the  section  remained  in  full  force  and  eHret. 
Neither  can  I  lend  approval  of  the  i<lea  intended  to  be  conveyed  in  the  quasi  ]de:i  of 
quantum  meruit,  as  contained  in  the  decision  of  the  Coffey  Case,  supra,  whereiu  it  is 
stated : 

"The  very  act  of  accepting  the  claimant's  services,  if  unaccompanied  by  frau<l  on 
his  part,  sul>jected  the  (4(>vernment  to  an  estoppel  against  auy  and  every  deninl  to 
him  of  equal  pensionable  rights  with  all  the  rest  of  its  soldiers.  And  hence  the 
claimant,  from  the  moment  of  his  enlistment  in  the  Army  of  the  United  Sut«s, 
stood  upon  an  equal  footing  before  the  law  with  all  other  soldiers  in  the  same  Army/* 

Because  the  claimant  rendered  service  to  the  United  States  does  not  of  it«ulf 
entitle  him  to  a  pension.  Being  a  gratuity  and  not  a  debt,  pensions  are  only  granted 
when  the  persons  to  receive  them  have  brought  themselves  in  consonance  with  the 
spirit  and  intent  of  tlie  laws  and  complied  with  the  requirements  of  those  lawsa^ 
to  proof  of  title.  And  in  the  exe<'ution  of  these  terms  claimant  nmst  not  only  pmro 
that  the  service  was  rendered,  but  that  all  other  requirements  have  been  met,inclnd- 
ing  the  fact  of  his  loyalty.  And  whatever  may  be  said  in  the  line  of  this  last  «iuo- 
tation  from  the  Coffey  Case,  and  in  favor  of  the  equity  of  allowing  pension  to  those 
who,  although  having  committed  such  act  of  disloyalty,  afterwards  atoned  for  the 
same  as  far  as  possible,  and  rendered  faithful  service  to  the  Qovemment  in  the 
war  of  the  rebellion,  the  fact  yet  remains  that  the  law  ns  it  stands  is  against  sncb 
allowance,  and  can  not  be  evaded  or  changed  except  by  the  Congress  itself 

llie  claimant  having  voluntarily  engaged  in  and  aided  and  abetted  the  rebellion 
against  the  authority  of  the  United  States  is  not  entitled  to  pension  nnder  the  pro- 
Tisions  of  the  act  of  June  27, 1890,  and  the  rejection  of  his  claim  was  proper.  That 
action  is  affirmed. 

The  present  motion  does  not  attempt  to  assign  any  errors  in  2^i<i 
decision  or  to  refute  or  combat  any  of  the  reasons  therein  set  forth  for 
the  conclusions  and  ruling  thereby  announced,  but  simply  enters  a  gen 
eral  and  unqualified  denial  of  the  fact,  conclusively  and  positively  i)roven 
by  the  official  military  records  and  his  own  sworn  statements  and 
repeated  admissions  that  the  claimant  had  voluntarily  served  in  tbe 
Confederate  Army. 

It  therefore  presents  no  reason  and  affords  no  basis  or  ground  what- 
ever for  a  change  or  modification  of  said  decision,  which  is  believed  to 
be  thoroughly  sound,  and  to  correctly  state  the  law  applicable  to  this 
case,  and  is  in  entire  accord  with  the  present  view  and  holding  of  this 
Department  upon  this  question. 
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Therefore  the  decision  upon  the  appeal  of  this  claim  of  November  20, 
lS97,an(l  the  action  of  yoar  Bureau  thereby  affirmed,  will  be  maintained 
and  adhered  to,  and  this  motion  is  overruled. 


PRACTICE-INCREASE— OmiEIl  368. 

John  W.  Gbanless. 

Order  No.  352,  issued  by  the  Commissioner  of  PensioDH  December  24,  1897,  which 
prohibits  the  cousideration  of  increase  claims  within  one  year  of  date  of  last 
adjudication  iu  thocase,  is  revoked  and  sot  aside,  and  the  rule  contained  on  page 
52  of  Walker's  Treatise  on  the  Practice  in  the  Pension  Biirean,  holding  that  suoh 
claims  would  not  be  adjudicated  until  six  mouthH  after  the  allowance  of  the 
original  claim,  though  when  declarations  therefor  were  died  claimants  should 
be  ordered  for  examination  as  soon  as  practicable,  reestablished. 

AH8i8t4int  /Secretary   Webster  Davis  to   the  Commissioner  of  Pensions^ 

March  30,  1898. 

I  have  considered  the  appeal  in  behalf  of  John  W.  Granless,  late 
of  Company  K,  Twenty  third  Pennsylvania  Infantry,  from  your  action 
of  January  0,  1898,  refusing  to  consider  his  claim  for  increase  of  pen- 
sion, filed  October  5, 1897,  within  twelve  months  fiom  a  prior  abjudi- 
cation, September  23, 1897. 

In  your  action  above  referred  to  you  say : 

Yon  are  advised  that  your  claim  was  ailjndicated  Septt^mber  23, 1897,  and  that  you 
are  now  drawing  $8  per  month  under  the  act  of  .June  27,  ISl^O.  By  a  recent  order 
of  this  Bureau,  claims  for  increase  of  peuKion  will  not  be  cdusidered  within  twt^lve 
months  from  the  allowance  of  the  claim  or  a  ]>rior  adjudieatii^i. 

The  order  referred  to  says  "increase  claims  will  not  be  considered 
within  one  year,"  etc.  This  was  substituted  for  the  rule  laid  down  in 
Walker  s  Treatise  on  the  Practice  of  the  Pension  Bureau  (p.  52).  Said 
rule  was  as  follows : 

Claims  for  increase  will  not  be  adjudicated  until  six  months  shall  have  elapsed  after 
the  allowance  of  the  original  claim;  though,  when  declaratiouH  are  filed  therefor, 
the  claimants  should,  as  soon  as  practical)h>,  be  ordered  fur  examination,  for  the 
reas<m  that  the  increase  must  commence  at  the  date  of  the  medical  examination 
made  pending  such  claim,  except  in  cases  of  permanent  and  specific  disabilities. 

There  is  a  vast  difference  between  these  two  rules  aside  from  the 
period  mentioned  during  which  the  claims  would  not  be  ad.judieate<l. 
The  old  rule  says:  Claims  will  not  be  adjudicated  within  six  months 
from  allowance  of  the  original  claim,  but  that  claimant  should  be 
ordered  for  a  medical  examination  as  soon  as  practicable;  while  your 
order  says  such  claims  will  not  be  considered  within  one  year;  thus 
arbitrarily  depriving  a  meritorious  claimant  of  a  medical  examination 
for  one  year  nt  least,  and  thus  depriving  him  of  one  year's  increase  of 
pension. 

By  section  4698^,  Revised  Statutes,  the  increased  rate  of  pension, 
when  allowed,  begins  from  the  date  of  the  examining  surgeon's  certifi- 
cate showing  an  increase  in  a  claimant's  disability. 
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PeiiHioners  have  a  right  to  apply  for  an  increase  of  pension  when  they 
believe  themselves  entitled  thereto,  and  no  discrimination  should  be 
made  against  them  substantially  affecting  their  rights. 

It  is  a  fundamental  rule  of  practice  in  the  Bureau  and  the  Depart- 
mentthat  claims  shall  be  considered  in  the  order  of  filing;  butitistrae 
that  this  is  not  always  practicable  in  the  numerous  individual  claims 
for  pensions,  and  it  should  be  remembered  that  one  class  of  claimauts 
can  not  be  expected  to  willingly  concede  the  right  of  precedence  to 
another  class,  especially  when  this  affects  the  amount  of  pension  a 
claimant  may  receive. 

For  instance :  A  person  receiving  a  i>en8ion  at  a  low  rate  for  a  ner- 
vous disease  which  suddenly  results  in  paralysis,  rendering  him  entirely 
helpless,  and  entitling  him,  on  et^tablishing  his  claim,  to  a  rate  of  $72 
per  month.  If,  immediately  on  filing  his  claim,  he  should  be  ordered  for 
an  examination  and  appeared  for  examination,  his  increased  rate  would 
begin  from  the  date  of  the  surgeon's  certificate  of  such  examination;  but 
under  your  order  (No.  352)  he  is  deprived  of  the  benefit  of  an  examina- 
tion for  at  least  one  year  from  filing  his  claim. 

It  is  believed  that  the  practical  effect  of  Order  No.  352  will  result  in 
great  injustice  to  a  great  number  of  claimants  for  increase.  Practically, 
the  limitation  extends  far  beyond  the  twelve  months  prescribed. 
Claimants  iire  not  prohibited  from  filing  their  claims  when  they  choose, 
and  it  follows  that  a  large  number  will  be  tiled  and  will  be  filed  away, 
and  many  of  them  will  not  be  considered  until  called  up.  Then  a 
medical  examination  will  be  ordered,  which  still  further  prolongs  the 
adjudication  and  materially  affects  the  claimant's  interests,  since  the 
increase,  if  allowed,  must  commence  in  most  cases  from  the  date  of 
the  medical  examination.  It  will  thus  be  observed  that  the  adj^lica- 
tion  of  increase  claims  under  this  order  is  indefinitely  postponed. 

I  am  informed  that  you  have  so  arranged  the  business  in  your  Bureaa 
that  four  days  in  each  week  are  set  apart  for  the  adjudication  of  origi- 
nal claims  and  two  days  each  week  for  adju<licating  increase,  rerating, 
and  restoration  claims. 

Under  this  arrangement  no  injustice  will  be  done  claimants  for  origi- 
nal pensions,  and  no  reason  appears  for  refusing  to  adjudicate  increase 
claims  in  the  order  in  which  filed,  as  near  as  practicable. 

In  this  case  claimant  tiled  in  July,  1890,  a  claim  under  the  act  of 
June  27,  181)0,  which  was  rejected  August  26,  1893.  He  filed  another 
claim  September  9,  1895,  which  was  allowed  September  23,  1897,  at  *8 
per  month.  It  thus  appears  that  in  claims  to  which  said  order  does 
not  apply  it  requires  from  two  to  three  years  to  reach  them  for  adjudi- 
cation, and,  on  this  basis,  if  Order  No.  352  is  followed,  no  medical 
examination  would  be  ordered  within  three  years  from  date  of  filing  the 
claim.  Five  months  have  now  elapsed  since  this  claim  for  increase  was 
filed  and  no  medical  examination  has  been  ordered. 

After  carefully  considering  this  question,  I  am  tree  U}  say  Order  No. 
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352,  if  enforced,  will  result  in  great  injastice  to  a  large  number  of 
claimants,  and  the  same  is  therefore  revoked  and  set  aside,  and  here- 
after you  will  please  adjudicate  increase  claims  in  accordance  with  the 
rule  found  on  page  52  of  Walker's  Treatise  on  the  Practice  in  the  Pen- 
sion Bureau,  approved  by  Commissioner  of  Pensions  Dudley,  November 
loj  1882,  and  followed  from  that  time  until  the  promulgation  of  your 
said  order,  December  24, 1897. 


PRESUMPTION   OF   DEATH    EVIDENCE. 

JxTLiA  Boyle  (motheb). 

The  continned  UDexplained  absence  of  the  soldier  for  more  than  twenty  years, 
though  sufficient  to  raise  the  pn-samption  of  death,  does  not  entitle  his  mother 
to  pension,  as  it  must  be  farther  shown  that  such  soldier  died  of  a  wound  or 
injury  received  or  disease^  contracted  in  the  United  States  service  and  in  line  of 
duty. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  31,  1898. 

Julia  Boyle  filed  a  claim  for  peuHion,  under  the  general  law,  on  the 
29th  day  of  December,  1890,  as  dependent  mother  of  William  Boyle, 
late  of  Company  B,  Fifth  Michigan  Cavalry,  alleging,  among  other 
things,  that  her  said  S(m  was  captured  at  the  battle  of  Trevilian  Station, 
June  11,  1864,  and  sent  to  Andersonville  Prison,  Georgia,  where  he 
remained  a  [)risoner  of  war  for  about  nine  months,  and,  while  in  prison 
aforesaid,  he  contracted  chronic  diarrhea,  fever,  and  rheumatism,  which 
resulted  in  disease  of  stomach,  bowels,  liver,  kidneys,  heart,  piles,  scurvy, 
and  general  nervous  debility,  and  suffered  therefrom  until  after  his  dis- 
charge from  the  Army,  and  finally  died  while  en  route  to  San  Francisco, 
Cal.,  soon  after  February  18,  1875. 

Her  claim  was  rejected  November  2,  1891,  on  the  ground  that  the 
evidence  fails  to  show  the  date  and  cause  of  the  soldier's  death,  and  that 
his  death  was  due  to  his  military  service,  the  claimant  having  stated 
under  oath  her  inability  to  furnish  such  evidence. 

This  appeal  therefrom  was  entered  September  10, 1897,  the  appellant 
contending  that  she  has  made  diligent  search  for  said  son,  and  has 
been  unable  to  find  his  whereabouts  since  February  18, 1875. 

In  order  to  grant  a  pension  to  a  dependent  mother,  under  section 
4707,  Revised  Statutes  of  the  United  States,  it  must  appear  that  the 
soldier  upon  whose  death  the  claim  is  based  died  of  a  wound,  injury, 
casualty,  or  disease  contracted  in  the  military  or  naval  service  of  the 
United  States  while  in  the  line  of  his  duty. 

In  this  case  the  appellant  has  testified  that  she  is  unable  to  state 
when,  where,  or  of  what  disease  the  soldier  died,  or  in  fact  that  he  is 
actually  dend. 

It  would  be  useless  to  hold  that  the  continued  unexplained  absence 
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of  the  soldier  for  more  thau  twenty  years  had  raised  the  presumption  of 
his  death,  because  that  fact  alone  would  not  be  sufficient  to  satisfy  the 
conditions  named  in  the  statute,  as  it  would  be  necessary  to  further 
show  that  said  death  was  due  to  his  army  service,  which  in  the  nature 
of  the  case  would  be  im})ossible. 

Therefore,  after  a  careful  review  of  the  evidence,  I  am  of  the  opinion 
that  the  proof  in  the  case  is  wholly  insufficient  to  establish  the  claim. 

Bejection  affirmed. 


PKACTIC'E-RESTORATION-INCREASE. 

Ohables  I.  Beed. 

A  claim  for  restoration  can  not  be  regarde<l  as  a  claim  for  iiicreaae.     (Thomas  Mallon, 
8  I*.  D.,  208.) 

Ansistant  Secretary   Webnter  Davis  to  the  Co7nfnissioner  of  Petmotu, 

March  31,  1S98. 

Charles  I.  Reed,  of  Company  I,  One  hundred  and  twenty -eij:hth 
Indiana  Volunteers,  enlisted  February  22,  18<>4,  and  was  discharged 
April  10,  1896.  lie  was  pensioned  under  the  act  of  June  27,  1890,  at 
the  rate  of  $10  per  month,  from  July  11,  1890  (Certificate  ^o.  54845:5), 
on  ^iccount  of  disability  resulting  from  rheumatism  and  disease  of  beartw 
His  rating  was  subsequently  reduced  to  $6  per  month,  conimencing 
June  4,  1895. 

On  December  20,  1895,  claimant  tiled  a  declaration  asking  restoration 
to  his  former  rating,  to  commence  from  date  of  reduction.  He  alleges 
the  same  disabilities  as  were  declared  in  the  original  application, 
namely,  rheumatism,  heart  disease,  and  dyspepsia.  The  claim  was 
adjudicated  on  August  12,  1897,  and  approved  for  a  rating  of  $8  per 
month,  commencing  March  4,  1896,  the  date  of  last  medical  examina- 
tion. 

From  this  action  appeal  was  taken  on  September  9,  1897,  upon  the 
following  assignment  of  error: 

I  appeal  from  the  action  of  the  l^eiision  Oftice  iu  adjudioatiug  the  claim  as  an 
incrcaMO  I'laini  instead  of  as  a  claim  for  restoration  of  pension  to  the  original  rat<>, 
commeuciu^  Irotn  date  of  reduction.  The  claim  cited  was  not  a  rlaim  for  increat^ 
of  pension  and  in  the  application  ^or  restoration  he  did  not  ask  increase,  but  did 
ask  to  be  restored  to  his  original  rate  from  the  date  he  was  reduced. 

In  the  letter  of  transmittal  from  your  OflSce  the  following  statement 
occurs : 

Pension  appears  to  have  been  erroneously  increased  on  a  declaration  for  restors- 
tion.     It  is  not  believed,  however,  that  said  allowance  should  now  be  disturbed. 

The  claimant  asks  that  the  action  be  reversed  and  that  his  applica- 
tion be  adjudicated  as  a  claim  for  restoration  of  pension,  and  that  bis 
former  rate  i»e  restored  to  him  to  commence  from  the  date  on  whicb  the 
same  was  reduced. 
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The  action  of  yoar  Office  iu  treating  the  pending  claim  as  an  applica- 
tion for  increase  was  an  irregalarity  which  might  work  a  hnrtfiil  detri- 
ment to  the  rights  of  the  claimant. 

In  the  case  of  Thomas  Mallon  (8  1\  D.,  208)  it  is  substantially  held 
that  the  adjudication  of  a  claim  for  restoration  to  a  rate  from  which 
claimant  had  been  reduced  as  a  claim  for  increase  is  error.  In  that 
case  the  facts  are  very  similar  to  those  disclosed  by  the  record  of  the 
case  at  bar.  The  claimant  had  been  pensioned  at  the  rate  of  $12  per 
month  under  the  act  of  June  27,  1890,  which  rate  had  been  reduced  to 
$0  per  month.  An  application  for  restoration  presents  the  contention 
that  claimant  is  entitled  to  his  original  rate  from  the  date  of  reduction, 
and  therefore  relates  back,  to  take  effect  at  some  time  which  ante- 
dates the  tiling  thereof.  A  claim  for  increase,  except  in  case  of  specific 
disability,  is  conditioned  upon  the  disclosures  of  a  medical  examination 
made  subsequent  to  the  filing.  The  suex^essful  conditions  of  a  claim 
for  restoration  are  precedent;  those  of  a  claim  for  increase  are  sub- 
seciuent. 

Inasmuch  as  the  pending  claim  for  restoration  has  been  adjudicated 
as  a  claim  for  increase  instead  of  a  claim  for  restoration,  the  action 
appealed  from  is  reversed. 


8ekvicb,  length  of— travkl  pay. 
Philip  E.  Kvan. 

From  date  of  enroUueut  to  discharge  soldier  served  eighty-five  days.  He  claims 
that  his  term  of  service  should  be  hehl  also  to  include  the  time  required  to  go 
from  place  of  discharge  to  place  of  enlistment.     This  claim  is  untenable. 

AHsvttant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

March  31,  1898. 

On  March  2,  1896,  Philip  E.  Ryan  filed  a  declaration  for  pension 
(No.  1174811)  under  the  act  of  June  27,  1890,  alleging  that  he  was 
enrolled  on  October  20,  1862,  in  the  Mercantile  Battery,  Illinois  Light 
Artillery,  from  which  he  was  discharged  on  May  13, 1865.  His  claim 
was  rejected  on  May  6,  1896,  on  the  ground  that  claimant  did  not 
serve  ninety  days  in  the  war  of  the  rebellion  within  the  meaning  of 
said  act,  as  shown  by  the  records  of  the  War  Department. 

Soldier's  military  history,  as  disclosed  by  the  records  of  the  Depart- 
ment of  War,  is  as  follows: 

It  is  shown  by  the  records  that  this  soldier,  while  in  confinement  in  the  gnard- 
honse  of  his  command  at  Memphis,  Tenn.,  escaped  from  confinement  on  the  night 
November  23,  1862,  and  deserted  to  the  enemy.  The  records  of  prisoners  of  war 
■how  that  he  was  captured  by  the  enemy  iu  west  Tennessee,  and  paroled  November 
26, 1S62.  No  sabseqoent  record  has  been  found  of  him  under  military  control  until 
March  28, 1865,  when  he  surrendered  as  a  deserter  at  Tod  Barracks,  Columbus,  Ohio, 
under  the  President's  proclamation  of  March  11,  1865.  He  was  discharged  the  serv- 
ice May  13,  1865,  with  loss  of  all  pay  and  allowance  due  at  date  of  desertion, 
together  with  that  which  had  accrued  since,  in  accordance  with  the  instructions  of 
the  Secretary  of  War  of  May  3,  1865. 
P.  D.— VOL.  9 19 
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From  the  action  of  rejection  claimant  appealed  on  August  30, 1S97, 
contending  that  the  record  shows  that  he  was  with  his  command 
eighty-five  days  from  date  of  enlistment  to  date  of  discharge,  and  adds: 

To  this  must  be  added  pay  or  allowance  for  travel  from  place  of  dlBchftrgvto 
place  of  enlistment,  as  provided  by  law,  a  distance  of  350  miles  by  the  shortest  ronte 
at  that  date.  This  is  equal  to  fourteen  days  of  time,  making  a  grand  total  of  ninetr- 
nine  days  of  service,  according  to  law  and  rules  of  practice  of  Pension  Bnreaa. 

The  plain  and  unambignons  provision  of  section  4701,  Revised  SUt- 
ntes,  is  that  the  i)enod  of  service  of  all  persons  entitled  to  the  benefit 
of  the  pension  laws — 

shall  be  construed  to  extend  to  the  time  of  disbanding  the  organization  to  which 
such  persons  belonged  or  nntil  their  actual  discharge  for  other  cause  than  the  expi- 
ration of  the  service  of  such  organization. 

In  the  case  of  George  W.  Hill  (7  P.  D.,  235)  the  contention  of  claim- 
ant was  precisely  similar  to  that  in  the  case  at  bar.  His  term  of  serv- 
ice, if  measured  by  the  period  from  enrollment  to  muster  out,  was 
eighty-five  days,  but  if  measured  by  the  time  for  which  he  was  paid 
it  was  one  hundred  and  one  days.  Under  these  facts  the  Department 
in  the  Hill  case  held : 

The  rule  that  pay  determines  the  length  of  service  is  not  a  sound  rule  for  geneni 
application.  It  may  be  safe  as  applied  to  some  cases,  especially  of  service  in  earlier 
wars  where  the  records  are  incomplete,  but  would  certainly  be  often  nnsafe  sod 
inaccurate  if  applied  uniformly  in  the  administration  of  the  pension  laws.  No  1st 
extends  the  period  of  service  beyond  the  date  of  actual  discharge  or  of  disbandment 
of  the  organ izatiou.  But  the  law  does,  in  many  instances,  authorize  pay  for  a  lim- 
ited period  after  either  of  these  dates. 

It  is  very  clear  that  appellant  did  not  serve  ninety  days  in  the  war 
of  the  rebellion,  within  the  meaning  of  the  act  of  June  27, 1890,  and  for 
that  reason  the  action  of  your  office  is  affirmed. 


puactick-incuease-ordeu  no.  «««. 
Geoboe  Buck,  Jr. 

As  order  No.  352,  from  the  enforcement  of  which  this  appeal  was  filed,  has  l>ffO 
revoked  and  set  aside,  the  contentions  of  appelhmt  are  no  longer  tenable.  The 
appeal  is  therefore  dismissed. 

Assistant  Secretary   }Vchster  Davis  to   the  Commissioner  of  Penmom^ 

April  2^  1898. 

This  claimant  was  pensioned  from  the  date  of  discharge,  July  1^ 
18G5,  at  the  rate  of  $4  per  month  for  fistula  in  ano.  The  rate  was 
increased  to  $8  per  month  from  June  14, 1880.  It  appears  that  on  May 
19,  1869,  he  also  filed  application  for  pension  for  chronic  diarrhea, 
alleged  to  have  been  contracted  in  the  service. 

As  final  action  had  not  been  taken  upon  this  claim  for  chronic  diar- 
rhea, it  was  renewed  in  a  claim  for  increase,  which  was  filed  March  21, 
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1888.  Said  claim  for  increase  was  disposed  of  in  Aagnst,  1888,  it  hav- 
ing l)een  held  that  the  pensioner  was  not  entitled  to  increase  for  fistula 
in  auo,  and  the  portion  of  the  claim  based  upon  chronic  diarrhea  was 
held  in  abeyance  under  ruling  97,  and  was  not  disposed  of  until  June 
25, 1897,  when  it  was  held  there  had  been  no  disability  from  chronic 
diarrhea  since  date  of  discharge. 

On  September  12, 1896,  a  claim  for  increase  was  filed,  in  which  new 
disabilities  of  service  origin  were  alleged,  viz,  disease  of  ankles  and 
knees.  This  claim  was  also  rejected  June  25, 1897,  on  legal  grounds — 
claimant's  inability  to  connect  said  causes  with  his  military  service. 

Another  claim  for  increase  was  filed  October  1, 1897,  renewing  the 
claim  based  upon  chronic  diarrhea  contracted  in  Virginia  in  the  sum- 
mer of  1862;  also  for  disease  of  kidneys  contracted  in  March,  1862, 
disease  of  heart,  and  indigestion,  and  again  for  soreness  or  disease  of 
knees  and  ankles. 

It  appears  that  claimant  was  informed  November  20, 1897,  and  Janu- 
ary 14,  1898,  through  Hon.  R.  D.  Sutherland,  House  of  liepresenta- 
tives,  who  had  three  times  requested  a  medical  examination,  that  said 
application  for  increase,  filed  October  1,  1897,  would  not  be  considered 
until  reached  in  its  turn  after  twelve  months  from  the  date  of  the  last 
adjadication  of  his  claim  (June  25, 1897). 

.  This  action  was  evidently  based  upon  your  order  No.  352,  dated 
December  24, 1897,  which  reads  as  follows: 

Hereafter  claims  for  increase  of  pension  will  not  be  considered  within  twelve 
months  from  the  last  action — allowance  or  rejection. 

An  apx)eal  in  this  case  from  the  enforcement  of  said  order  was  filed 
March  27,  1898,  with  the  contention  that  the  order — 

is  without  precedent,  is  unreasonable,  arbitrary,  and  unjust  in  the  extreme,  and 
should  be  set  aside  and  each  rase  considered  upon  its  own  merits — 

and  that  the  order  should  be  revoked,  and  that  the  claimant  be  ordered 
for  medical  examination  at  an  early  date,  with  the  view  of  final 
adjudication. 

The  appeal  does  not  call  for  an  examination  of  the  merits  of  the 
claim  only  so  far  as  it  may  be  affected  by  the  order  referred  to. 

The  evident  purpose  of  the  repeated  calls  for  status  and  requests  for 
medical  examination  was  to  preserve  the  claimant's  rights  under  the 
law  as  to  the  date  of  commencement  of  increase  for  pensioned  causes, 
should  it  be  allowed. 

But  the  enforcement  of  the  order  referred  to  involved  more  than  this, 
since  it  indefinitely  postponed  the  adjudication  of  that  portion  of  the 
increase  claim  based  upon  new  and  additional  disabilities. 

The  effect  of  order  No.  352  was  fully  discussed  in  the  departmental 
decision  rendered  March  30,  1898,  in  the  case  of  John  W.  Granless, 
Company  K,  Twenty-third  Pennsylvania  Infantry,  certificate  numbered 
943069,  in  which  it  was  held  that  its  enforcement  would  result  in  great 
injustice  to  a  large  number  of  claimants;  therefore   it  was  deemed 
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proper  to  revoke  and  set  aside  said  order,  and  reestablish  the  rale  laid 
down  iu  Walker's  Treatise,  page  52,  of  November  15, 1882,  which  had 
been  the  practice  nntil  your  order  No.  352  was  promulgated. 

As  said  order  has  been  revoked,  tbere  is  no  longer  any  groand  for  the 
contention  contained  in  this  appeal. 

It  is  therefore  dismissed,  and  the  case  is  returned  for  adjadication 
accordingly. 

SERVICE-DR.1FTED  MAN-DISCIIARGE. 

Obediah  p.  Hankinson. 

Tbe  official  military  record  of  this  appellant's  service  during  the  war  of  the  rebellion 
shows  that  he  did  not  render  any  pensionable  serrice  whatever  in  the  Army  of 
the  United  States  daring  said  war. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  o/PensionSy  April 

5,  1898. 

Obediah  P.  Hankinson,  lato  unassigned  private,  Pennsylvania  Vol- 
unteer Infantry,  filed  in  your  Bureau,  on  May  29,  1897,  an  application 
for  pension  under  the  provisions  of  section  2,  act  of  Juue  27,  1890, 
which  was  rejected  on  July  12, 1897,  npon  the  gronnd  that  he  had  ren- 
dered no  pensionable  military  service  during  the  war  of  the  rebellion. 

From  said  action  appeal  was  taken  on  August  24, 1897. 

The  official  military  record  in  the  War  Department  of  this  apellant^s^ 
military  service  during  the  war  of  tbe  rebellion  shows  that  he  was 
drafted  on  September  27, 1864,  failed  to  re|)ort,  and  was  arrested  as  a 
deserter  on  March  6, 1865,  and  delivered  at  the  military  post  at  Harris- 
burg,  Pa.,  on  the  8th  of  said  month.  He  was  tried  by  court-martial 
for  desertion,  convicted,  and  sentenced  to  forfeit  all  pay  aud  allowances 
then  due,  or  that  might  become  due  to  the  date  of  promulgating  said 
sentence,  and  to  be  assigned  to  some  regiment  in  the  field  to  serve  one 
year  from  the  date  of  joining  the  same,  and  to  forfeit  (12  per  month 
for  the  entire  term  of  service. 

The  proceedings,  findings,  and  sentence  of  the  court-martial  that 
tried  him  were  approved  and  promulgated  June  28, 1865,  in  "  General 
Orders,  No.  80,  Headquarters  Department  of  Pennsylvania,"  bnt  that 
part  of  the  sentence  of  tbe  conrt  relative  to  assignment  to  some  regi- 
ment in  the  field  was  not  carried  into  efi'ect.  By  <' Special  Orders,  No. 
407,  paragraph  2,  War  Department,  Adjutant-General's  Office,  July  29, 
1866,"  he  was  ordered  to  be  dishonorably  discharged  without  pay  or 
allowances,  and  he  was  so  discharged  August  1, 1865. 

The  War  Depai-tment  further  reports: 

As  this  man  was  convicted  of  desertion  by  a  general  court-martial,  the  proeeed* 
ings,  etc.,  of  which  were  approved  and  promulgated  by  competent  authority,  the 
charge  of  desertion  no  longer  stands  against  him;  the  record  of  the  fact  that  he  ^wms 
absent  in  desertion  from  September  27, 1864,  to  March  6,  1865,  can  not,  however,  be 
expunged. 


DECISIONS   RELATING   TO   PENSIONS.  298 

So  mnoh  of  paragraph  2,  of  Special  Orders  407.  War  Department,  Adjutant-Gen* 
erars  Office,  Jaly  29, 1865,  as  directed. the  dishonorable  discharge  of  this  soldier  is 
canceled. 

It  is  contended  in  this  appeal  that  the  cancellation  of  the  order 
directing  the  dishonorable  discharge  of  the  soldier  had  the  effect  of 
restoring  him  to  the  service,  and  giving  him  an  honorable  and  pension* 
able  service  of  ninety  days  or  more. 

This  contention  is  wholly  untenable.  During  the  time  the  appellant 
was  in  desertion,  from  September  27,  1864,  to  March  6,  1865,  it  will 
sorely  not  be  seriously  contended  that  he  was  in  an  honorable  or  pen- 
sionable service,  and  from  and  after  March  6, 1865,  when  he  was  appre- 
hended, up  to  the  time  of  his  discharge,  he  is  shown  by  the  record  to 
have  been  held  first  as  a  prisoner  awaiting  trial,  and  undergoing  trial, 
and  after  conviction,  as  a  convict  awaiting  the  carrying  out  of  his  sen- 
tence. That  the  period  of  his  detention,  either  before  or  after  trial  and 
conviction,  under  such  circumstances  would  not  constitute  a  pension- 
able service  under  tbe  provisions  of  section  2,  act  of  June  27, 1890, 
does  not  admit  of  argument. 

Furthermore,  this  Department  has  already  passed  upon  the  identical 
question  raised  by  this  appeal.  This  appellant  filed  a  claim  for  pension 
under  the  provisions  of  the  Bevised  Statutes,  which  was  rejected  by 
your  Bureau,  and  on  appeal  from  said  action  this  Department  held  on 
May  5, 1894  (7  P.  D.,  227),  as  follows: 

It  may  be  further  stated,  as  a  general  x)roposition,  that  where  a  claimant,  who  was 
drafted  for  one  year's  service,  failed  to  appear  and  was  arrested  as  a  deserter,  tried, 
coDvicted,  and  sentenced  to  forfeit  all  pay  and  alio  wauces  then  due  or  to  become  due 
to  the  date  of  the  promulgation  of  the  sentence,  and  then  assigned  to  some  regiment 
in  the  field  to  serve  one  year  from  the  date  of  joining  the  same,  the  legal  effect  of 
said  sentence  was  to  postpone  the  commencement  of  his  pensionable  military  service, 
for  which  he  was  drafted,  until  the  assignment  to  some  regiment  in  the  field  in 
accordance  with  said  sentence;  and  where  so  much  of  said  sentence,  as  directed  him 
to  be  assigned  to  some  regiment  in  the  field,  was  never  carried  into  effect,  the  man's 
military  service,  for  which  he  was  drafted  for  one  year,  never  commenced. 

The  foregoing  ruling  was  altogether  sound,  and  correctly  states  the 
law  applicable  to  the  facts  disclosed  by  this  applicant's  military  record, 
and  it  is  apparent  therefrom  that  he  never  rendered  any  pensionable 
service  whatever  during  the  war  of  the  rebellion. 

Therefore,  the  rejection  of  this  claim  upon  the  ground  stated  was  not 
error,  and  is  afSrmed  accordingly. 
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di8xoyal.ty-section  4716,  b.  s. -restoration. 
Barnabas  Sarver. 

It  clearly  appearing  from  the  official  military  record  in  the  War  Department  of  this 
appellant*B  army  Bervice  during  the  war  of  the  rebellion  that  he  had  volontanly 
served  in  the  Confederate  army  daring  said  war,  and  the  adverse  presamptioD 
created  by  said  record  being  unrebatted  by  any  sufficient  or  satisfactory  evi- 
dence that  said  Confederate  service  was  involuntary,  payment  of  pension  to  him 
under  the  provisions  of  section  2,  act  of  Jime  27,  1890,  is  expressly  and  posi- 
tively prohibited  by  the  provisions  of  section  4716,  Revised  Statutes,  United 
States. 

(Job  White,  7  P.  D.,  312 ;  Sarah  H.  Ozborn,  ibid,,  317 ;  Augustus  H.  Longee,  ibid,,  588; 
Emma  H.  Seymour,  8  P.  D.,  325;  Anastatio  Capella,  ibid.,  308;  William  C.  Conch, 
ibid,f  39;  Aaron  T.  Bnsh,i6tff.,  254.) 

It  being  shown  by  the  record  and  the  testimony  that  the  incapacity  to  earn  a  aap- 
port  by  manual  labor,  for  which  this  appellant  was  formerly  pensioned  under  the 
act  of  June  27, 1890,  is  a  direct  result  of  disability  contracted  while  confined  u 
a  Confederate  prisoner  of  war  at  Camp  Douglas,  Illinois,  the  effect  of  restoring 
him  to  the  rolls  under  said  act  would  be  to  grant  him  a  pension  for  diuibility 
contracted  while  serving  in  the  ranks  of  the  Confederate  army,  in  open  rebellioo 
against  and  hostility  to  the  authority  of  the  United  States. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  FensionSy  April 

8j  1898. 

Barnabas  Sarver,  late  private,  Company  F,  Fifth  United  States  Vol- 
unteer Infantry,  was  formerly  pensioned  under  the  provisions  of  section 
2,  act  of  June  27, 1890,  at  the  rate  of  $8  per  month,  for  partial  inability 
to  earn  a  support  by  manual  labor  from  disease  of  eyes,  and  on  July 
29, 1895,  he  was,  after  due  and  legal  notice,  dropped  from  the  rolls,  upon 
the  ground  that  he  had  rendered  voluntary  service  in  the  Confederate 
army  during  the  war  of  the  rebellion,  and  payment  of  pension  to  him 
was  prohibited  by  the  provisions  of  section  4716,  Bevised  Statutes. 

On  April  27, 189G,  he  filed  in  your  Bureau  an  application  for  restora- 
tion of  said  pension,  which  was  rejected  on  June  6, 1896,  upon  the  same 
grounds  ujwn  which  he  had  been  dropped  from  the  rolls. 

From  this  action  appeal  was  taken  on  September  7, 1897. 

The  official  record  in  the  War  Department  of  this  appellant's  military 
service  during  the  war  of  the  rebellion  shows  that  he  was  enlisted  as  a 
private,  for  three  years,  in  Company  K,  Fifby-fourth  Virginia  Infantry, 
Confederate  States  army,  by  Captain  Deyerle,  of  that  company,  on 
May  26,  1862,  and  served  in  said  organization  until  sometime  in  the 
spring  or  summer  of  1861  (the  exact  date  does  not  appear),  when  be 
was  captured  by  the  Union  forces,  and  confined  as  a  Confederate  prisoner 
of  war  at  Camp  Douglas,  Illinois,  until  April  1, 1865,  when  he  enlisted 
as  a  private  in  ('ompany  F,  Fifth  United  States  Volunteer  Infantry 
("  Bebs."),  United  States  Army,  and  served  therein  until  October  I'i. 
1866,  when  he  was  mustered  out  of  the  service  with  said  company,  and 
honorably  discharged. 

The  foregoing  record  of  the  appellant's  service  in  the  Confederate 
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army  very  clearly  and  unmistakably  indicates  upon  its  face  that  it  was 
not  forced  and  involuntary  service  rendered  by  him  therein,  but  was 
entirely  voluntary  on  his  part. 

It  shows  that  he  was  not  conscripted  or  drafted  into  the  Confederate 
service,  but  was  enlisted  by  the  captain  of  the  company  that  he  joined, 
and  that  he  served  therein  faithfully  for  at  least  two  years  without 
absence  or  defiAuIt  of  any  kind  and  as  a  prisoner  of  war  for  about  one 
year  after  his  capture  before  he  ever  exhibited  any  disposition  whatever 
to  embrace  the  Union  cause. 

It  thus  appears  that  this  appellant  was  in  the  Confederate  service  for 
a  period  of  certainly  not  less  than  three  years  before  his  tardy  loyalty 
and  love  for  the  Union,  which  he  now  so  earnestly  and  vigorously  pro- 
tests animated  him  all  the  time,  manifested  itself  in  any  way  whatever, 
and  when  he  did  finally  make  up  his  mind  to  espouse  the  Union  cause  it 
was  at  a  date  only  about  thirty  or  sixty  days  prior  to  the  utter  collapse 
and  final  and  complete  overthrow  of  the  rebellion,  and  he  then  enlisted 
in  an  organization  composed  of  men  who,  like  himself,  had  been  in  the 
Confederate  service  and  prisoners  of  war  and  were  unwilling  to  'fight 
against  the  Confederacy,  for  military  service  against  the  Indians  in  the 
far  Western  States  and  Territories. 

The  strong  and  almost  (conclusive  adverse  presumptions  which  natu- 
rally and  obviously  are  created  by  the  military  record  of  this  appellant 
are  unrebutted  by  any  evidence  whatever  other  than  the  unsupported 
and  uncorroborated  assertions  of  the  appellant  himself  that  his  Con- 
federate service  was  forced  and  involuntary  on  his  part,  and  that  he 
was  conscripted  into  the  Confederate  service  and  kept  there  against 
his  will  and  desire. 

Clearly  such  unsupported  statements  by  the  party  in  interest  are 
utterly  incomi)etent  and  wholly  insufficient  to  controvert  the  plain  and 
indisputable  facts  of  his  military  service  shown  by  the  official  record, 
or  the  legitimate  and  unavoidable  inference  to  be  drawn  therefrom  that 
his  Confederate  service  was  voluntary  in  every  sense  of  the  word. 

This  Department  has  repeatedly  held  that  the  provisions  of  section 
4716,  Revised  Statutes,  which  absolutely  and  expressly  prohibit  the 
payment  of  any  money  on  account  of  pension  to  any  person,  or  to 
the  widow,  children,  or  heirs  of  any  deceased  person,  who  in  any 
manner  voluntarily  engaged  in  or  aided  or  abetted  the  late  rebellion 
against  the  authority  of  the  United  States  applied  as  well  to  pensions 
granted  under  the  provisions  of  the  act  of  June  27, 1890,  as  to  those 
granted  under  the  provisions  of  the  Revised  Statutes.  (Job  White,  7 
P.  D.,  312;  Sarah  H.Ozborn,  ibid.,  317;  Augustus  H.  Longee,  ibid,,  rySO; 
William  C.  Couch,  8  P.  D.,  39;  Aaron  T.  Bush,  ibid,,  254;  Anastatio 
Capella,  ibid.,  308;  Emma  11.  Seymoiir,  ibid.j  325). 

In  the  case  of  Augustus  H.  Longee  [supra)  it  was  also  expressly  held: 

Where  the  record  shows  that  a  claimant  voluntarily  engaged  in,  or  aided  and 
abetted  the  rebellion,  his  claim,  nnder  the  not  of  Juno  27,  1890,  Bhould  be  rejected 
under  section  4716,  Revised  Statutes. 
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Tbe  facts  of  this  case  afford  a  striking  illastration  of  what  would  be 
the  inevitable  resalt  of  a  departure  from  the  above  cited  departmeotal 
rulings. 

The  pension  formerly  granted  to  this  appellant  under  tbe  provisioDs 
of  section  2,  act  of  June  27, 1890,  was  on  account  of  partial  inability 
to  earn  a  support  by  manual  labor  resulting  from  disease  of  eyes. 
Disease  of  eyes,  and  consequent  failure  of  vision,  was  the  only  dis- 
abling cause  ever  alleged  or  proven  by  the  appellant  to  have  produced 
a  condition  of  disability  pensionable  under  the  provisions  of  said  act 
Prior  to  claiming  pension  under  the  act  of  June  27, 1890,  the  appellant 
had  made  a  claim  for  pension  under  the  provisions  of  the  act  of  Mardi 
3,  1877,  which  exempts  from  the  operation  of  section  4716,  Revised 
Statutes,  pensions  granted  on  account  of  wounds  or  injury  received  or 
disease  contracted  in  line  of  duty  while  serving  under  a  volontaiy 
enlistment  in  the  United  States  Army  subsequent  to  a  disloyal  Confed- 
erate service,  which  was  also  based  upon  disease  of  eyes.  This 
claim  was  rejected  by  your  Bureau  on  February  G,  1892,  upon  the 
ground  'Hhat  the  disease  of  eyes  for  which  pension  is  clsumed  was 
contracted  while  he  was  serving  in  the  Confederate  army."  That  the 
ground  upon  which  this  claim  was  rejected  was  absolutely  sound  and 
correct  is  not  only  abundantly  shown  by  the  proof,  but  is  practically 
admitted  by  this  appellant. 

The  hospital  record  of  the  appellant,  while  in  confinement  as  a  Con- 
federate prisoner  of  war  at  Camp  Douglas,  Illinois,  shows  that  he  was 
treated  in  ''prison  hospital"  from  November  17  to  29, 1864,  for  small- 
pox. It  is  to  this  attack  of  smallpox,  contracted  while  in  the  service 
of  the  Confederacy,  and  months  prior  to  his  enlistment  in  the  United 
States  Army,  that  the  appellant  admits,  and  the  evidence  tends  to 
show,  his  present  disease  of  eyes  is  directly  attributable. 

To  hold,  therefore,  in  accordance  with  the  contention  and  prayer  of 
this  appeal,  that  the  provisions  of  section  4716,  Revised  Statutes,  have 
no  application  to  this  claim,  and  to  restore  appellant  to  the  rolls  under 
the  act  of  June  27, 1800,  would  be,  in  effect,  to  grant  and  pay  him  a 
pension  for  a  disability  contracted  while  he  was  serving  in  the  ranks 
of  the  Confederate  army  in  open  rebellion  against  and  hostility  to  the 
Government  of  the  United  States.  That  Congress  would  by  legislative 
enactment  authorize  such  a  travesty  upon  justice  and  common  sense  as 
this  would  be  is  not  to  be  for  an  instant  entertained,  much  less  tbeo 
can  the  same  result  be  attained  by  implication  and  construction,  opposed 
alike  to  sound  reason  and  the  plain  letter  of  the  law. 

The  rejection  of  this  claim  for  restoration  of  pension  upon  the  ground 
stated  was  therefore  clearly  not  error,  and  is  affirmed  accordingly. 


DECISIONS   RELATING  TO   PENSIONS.  297 

SBKVICK-SPECIAI.  ACT- ACT  JIINE  87,  180O. 

Jambs  Thbeet. 

The  members  of  Captain  Beaty's  Company  of  Independent  Scouts,  never  Laving 
been  legally  mustered  into  tbe  United  States  service,  are  not  pensionable  under 
the  act  of  June  27, 1890,  notwithstanding  the  act  of  July  14,  1870,  recognizing 
said  organization  as  apart  of  the  military  force  of  the  United  States,  and  grant- 
ing them  pay  and  pension  on  making  proof  of  actual  service. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

April  11,  1898. 

On  Angast  13, 1890,  this  appellant,  James  Threet,  filed  a  claim,  Ko. 
916887,  for  pension  nnder  tbe  act  of  Jane  27, 1890,  as  a  member  of  Cap- 
tain Beaty's  company,  Independent  Tennessee  Scouts.  The  claim  was 
rejected  March  29, 1894,  on  the  groand  he  was  not  regularly  mustered 
into  the  United  States  service,  and  he  appealed  September  11, 1897, 
contending  rejection  is  on  a  groand  merely  technical. 

The  records  of  the  War  Department  show  this  claimant  was  enrolled 
January  25, 1862,  in  said  company,  and  was  discharged  June  1, 1865. 

It  appears  from  the  papers  herein  that  this  record  of  service  was 
based  apon  an  act  of  Congress,  approved  July  14, 1870  (16  Stat.  L., 
p.  653),  reading  as  follows : 

XS  ACT  for  the  relief  of  Captain  Beaty's  company  of  Independent  Sconta. 

Whereas  David  Beaty,  of  Fentress  County,  Tennessee,  did,  on  the  twenty -fifth  day 
of  Janaary,  eighteen  hundretl  and  sixty-two,  organize  a  company  of  independent 
Bcoats,  numbering  one  hnndred  and  two  men,  including  himself  as  captain,  and  his 
first  and  second  lieutenants;  and  whereas  said  company  was  on  continuous  duty 
eogag^d  in  the  work  of  suppressing  the  rebellion  from  the  date  of  its  organization 
until  the  first  day  of  June,  eighteen  hundred  and  sixty-five,  serving  under  the  orders 
of  the  commander  of  the  army  in  Tennessee;  and  whereas  said  company  was  never 
legally  mastered  into  the  service  of  the  United  States  by  any  properly  authorized 
mnstering  officer,  and  neither  officers  or  privates  of  said  company  have  ever  received 
aoy  compensation  for  said  services  from  the  Government  of  the  United  States: 
Therefore 

Be  it  enacted  hy  the  Senate  and  Houee  of  Repreeeniatitee  of  the  United  States  of  AmeiHoa 
in  Congreea  aseembled,  That  the  organization  set  forth,in  the  foregoing  preamble  be, 
and  the  same  is  hereby,  recognized  as  a  part  of  the  military  force  of  the  United  States 
engaged  in  suppressing  the  recent  rebellion,  and  the  members  thereof,  on  making 
proof  of  actual  service,  are  declared  to  bo  entitled  to  the  same  pay,  pensions,  as 
though  they  had  been  regularly  mustered  into  the  service  of  the  United  States  as 
cavalry ;  rrovided,  That  there  shall  be  filed  in  the  War  Department  a  roll  of  said 
company,  which  shall  be  sworn  to  by  the  captain  and  two  lieutenants  of  said  com- 
pany; And  provided  further,  That  each  soldier,  upon  applying  for  payment  under 
this  act,  shall  be  required  to  make  oath  as  to  the  length  of  his  service  in  said 
company. 

Parsaant  to  the  passage  of  said  act  the  War  Department  in  June, 
1871,  detailed  Lieut.  W.  H.  Clapp  to  investigate  as  to  the  service  of  this 
organization,  and  on  Angnst  18, 1871,  that  officer  made  a  full  report  iu*^ 
regard  to  it. 
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It  appears  that  Captain  Beaty's  company  was  an  irregularly  com- 
posed organizatiou,  made  for  mutual  protection,  and  existed  indei)end- 
ently  of  any  portion  of  the  Federal  Army.  Prior  to  the  passage  of 
said  act  it  had  no  military  status  whatever.  As  stated  in  the  preamble 
of  the  act, 

it  was  never  legally  mustered  into  the  service  of  the  United  States  by  any  properly 
authorized  mustering  officer; 

nor  is  there,  in  fact,  any  showing  made  anywhere  in  the  records  that  it, 
or  auy  of  its  members,  was  ever  employed  in  any  way  by  any  officer  of 
the  Federal  Army.  Lieutenant  Glapp's  report  shows,  on  the  contrary, 
that  its  members  were  largely  engaged  in  marauding  for  individual 
gain,  instead  of  being  employed  continuously  in  the  work  of  suppress- 
ing the  rebellion. 

Some  desultory  and  occasional  connection  with  the  Federal  forces 
appears,  however,  from  the  preamble  of  said  act  to  have  existed,  and 
the  law  was  manifestly  enacted  in  order  that  any  member  who  may 
have  incurred  a  disability  while  so  employed  might  secure,  on  account 
thereof,  the  benefit  of  the  pension  laws  then  in  force  relating  to  dis- 
abilities incurred  in  line  of  duty  in  service. 

Such  being  the  inducement  to  and  purpose  of  this  special  act,  the 
question  is:  ^lay  its  provisions  be  extended  so  as  to  allow  the  members 
of  this  organization  i)ension  under  any  other  law,  particularly  the  act 
of  June  27, 1890 1 

I  am  of  the  opinion  the  scope  of  a  special  act,  such  as  the  act  of  July 
14, 1870,  is,  can  not  be  thus  broadened.  The  act  of  June  27, 1890,  set^s 
up  conditions  of  title  to  pension  wholly  different  from  those  which,  it 
must  be  presumed,  were  in  the  contemplation  of  Cougress  when  it 
enacted  the  law  of  July  14, 1870;  and  it  can  not  be  supposed  that  Con- 
gress would  have  declared  that  the  questionable  general  service  of  these 
men  is  service  which  is  pensionable  under  the  conditions  expressed  in 
the  act  of  June  27,  1890.  Pensionable  title  under  the  latter  act  is 
predicated  upon  service  actually  rendered  for  ninety  days  or  more,  and 
an  honorable  discharge  from  such  service;  while  the  service  of  these 
men  was  so  broken  and  questionable  in  every  way  that  no  certain 
character  can  be  attributed  to  any  of  it. 

It  is,  therefore,  held  that  the  members  of  this  company  are  not  pen- 
sionable under  the  act  of  June  27, 1890;  and  rejection  of  this  claim  is 
affirmed  accordingly. 
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DEPENDENCE-ACT  JI.^E  87,  1890. 

Mart  A.  Olabkson  (widow). 

Claimant  owns  lota  in  Detroit,  Mioh.,  worth  $1,000  and  has  $3,605.63  in  bank  draw- 
ing 4  per  cent  interest.  She  earns  enough  by  keeping  boarders  to  support  her 
comfortably.  JBeld :  That  she  is  not  without  other  means  of  support  than  her 
daily  labor  within  the  meaning  of  the  law.  Accumulated  savings  of  a  widow's 
labor  can  not  be  excluded  in  estimating  her  means  of  support. 

Assistant  Secretary  Webster  Davis   to  the  Commissioner  of  Pensions^ 

April  21,  1890. 

I  have  considered  the  appeal  filed  September  7^  1897,  from  the  action 
of  your  Bareaa  in  rejecting  the  claim  of  Mary  A.  Clarkson  for  pension 
under  the  act  of  June  27, 1890,  as  the  widow  of  Isaac  L.  Clarkson,  late 
captain  of  Company  B,  Seventeenth  Michigan  Infantry.  This  claim 
was  filed  December  7, 1894,  and  was  rejected  in  June,  1896,  after  a  spe- 
cial examination,  on  the  ground  that  the  claimant  was  not  without 
other  means  of  support  than  her  daily  labor. 

It  is  stated  in  the  appeal  that  the  claimant's  property  consists  of 
unproductive  lots  worth  not  over  $1,000  and  unproductive  money  iu 
hank  amounting  to  between  $1,000  and  $1,200.  It  is  contended  that 
this  property,  even  if  invested,  is  not  a  sufficient  means  of  supi)ort  to 
debar  her  from  pension;  and  moreover,  that  being  wholly  the  proceeds 
of  her  own  labor  during  the  past  fifteen  years  in  keeping  a  boarding 
house,  such  property  is  expressly  excepted  by  the  act  of  June  27, 1800, 
in  estimating  her  means  of  support. 

The  claimant  stated  to  the  special  examiner  who  investigated  her 
case  that  she  paid  $1,800  for  certain  lots  owned  by  her  in  the  city  of 
Detroit,  Mich.,  but  that  she  had  been  unable  to  borrow  $800  on  them 
and  would  sell  them  for  $1,000.  They  were  assessed,  it  appears,  at 
81,230.  She  submitted  statements  from  various  banks  in  Detroit  show- 
ing that  she  had  at  that  time  (April  14, 1896)  deposited  to  her  credit 
$3,605.63,  upon  which  she  drew  4  per  cent  interest.  The  real  estate 
was  free  from  incumbrance,  but  she  owed  $800. 

She  did  not  say  that  her  property  represented  the  savings  of  her 
own  labor.  She  did  say  that  a  part  of  the  money  in  bank  had  been 
bequeathed  to  her  by  a  sister.  However,  I  am  of  the  opinion  that  it 
is  immaterial  how  the  property  was  acquired.  The  essential  question  is, 
Has  she  other  means  of  support  than  her  daily  labor?  The  evidence 
shows  that  she  has  property  worth  nearly  or  quite  $4,000  over  and 
above  her  indebtedness,  from  which  she  derives  an  income  of  $144  per 
year.  This  is  iu  addition  to  what  she  earns  by  keeping  boarders 
which,  she  says,  is  sufficient  to  maintain  her.  It  should  be  stated  that 
about  $2,000  of  her  money  has  come  to  her  (by  bequest  as  above 
stated)  since  her  claim  for  pension  was  filed,  but  prior  to  that  addition 
to  her  possessions  she  was  obviously  in  easy  circumstances  with  respect 
to  the  procurement  of  a  support. 
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I  can  not  assent  to  the  theory  that  the  accumulated  savings  of  a 
widow's  industry  or  skill  should  not  be  considered  ^'  other  means  of 
support  than  her  daily  labor,"  within  the  meaning  of  the  act  of  Jane 
27, 1890.  By  "  her  daily  labor"  the  law  undoubtedly  has  reference  to 
her  earnings  from  day  to  day  which  are  consumed  in  her  8apix>rt. 
When  any  x)ortion  of  such  earnings  in  excess  of  what  is  needed  for  her 
support  is  laid  by  it  becomes  capital,  which  is  capable  of  yielding 
income  independent  of  her  labor,  and  therefore  constitutes  *^  other 
means  of  support"  than  her  labor.  The  claimant's  ^^ means,"  in  this 
case,  being  sufficient,  under  rulings  of  the  Department,  to  exclude  her 
from  the  benefits  of  the  act  of  June  27, 1800,  the  action  of  your  Bureau 
is  affirmed. 


8ERVIC:E-DRAFTED  MAN^CTITLIAX  EMPIiOTEE. 

Basil  T.  RiDaEWAY. 

It  appearing  that  tbin  appellant  was  drafted  and  accepted  but  not  held  to  military 
service  under  said  draft,  and  detailed  and  employed  as  a  mechanic  in  the  Wash- 
ington Navy- Yard  at  regular  wages  daring  the  whole  time  of  his  service,  he  is 
held  by  the  anthorities  of  the  War  Department  not  to  have  been  in  the  nailitary 
service  of  the  United  States,  and  not  entitled  to  recognition  as  a  soldier  for  any 
purpose,  and  is,  therefore,  not  entitled  to  pension  under  any  existing  law. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

April  23j  1898. 

Basil  T.  Ridgeway,  late  unassigned  drafted  recruit,  Maryland  Volun- 
teers, filed  in  your  Bureau  on  August  28, 1886,  a  declaration  for  pension 
(No.  618884),  under  the  provisions  of  sections  4692  and  4693,  Revised 
Statutes,  which  was  rejected  on  June  26, 1891,  upon  the  ground  that 
he  had  rendered  no  service  in  the  Army  or  Navy  of  the  United  States, 
having  been  drafted  but  not  held  to  military  service. 

On  July  5, 1890,  he  filed  an  application  for  pension  under  the  provi- 
sions of  section  2,  act  of  June  27,  1890,  which  w%s  also  rejected  upon 
the  same  date  and  on  the  same  grounds  above  stated. 

From  the  rejection  of  both  claims,  as  aforesaid,  this  appeal  was  taken 
on  September  7, 1897. 

It  is  shown  by  the  oflBcial  military  records  of  the  War  Department 
that  this  appellant  was  drafted  on  the  9th  day  of  July,  1864,  in  the 
Fifth  district  of  Maryland,  and  was  discharged  on  a  detachment  muster- 
out  roll,  dated  December  11, 1865,  at  Washington,  D.  0.,  with  remark — 

Accepted  and  detailed  in  Washington  Navy- Yard,  nnder  Circular  No.  28,  Provost- 
Marshal-General's  Office,  Series  18&4. 

The  certificate  of  discharge  famished  appellant  when  he  was  dis- 
charged the  service,  which  is  on  file  with  the  papers  in  this  case, 
recites  that  he  was  enrolled  on  July  9, 1864,  to  serve  one  year,  or  during 
the  war,  and  is  discharged  "from  the  service  of  the  United  States* 
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July  9, 1865,  at  WashingtoD,  D.  C,  by  reason  of  expiration  of  term  of 
service.    It  also  bears  the  following  indorsements: 
Detailed  under  proyisionB  of  Circular  No.  28,  Pro.  Mar.  Genl's  Office,  Series  of  1864. 

P.  M.  O.  O.  D.  R.  C,  June  /5,  1805, 
This  man  served  as  a  mechaDic  in  the  U.  S.  Navy-Yard  from  date  nf  draft  to  dis- 
charge.   Is  not  entitled  to  pay  or  bounty,  never  having  been  in  the  Army. 

H.  P.  Walcott,  Paymr.f  U.  S,  A. 

It  is  admitted  by  the  appellant  that  as  soon  ns  he  reported  to  the 
provost-marshal  in  Washington,  D.  0.,  under  the  draft,  he  was  detailed 
to  work  in  the  Washington  Navy- Yard,  and  was  employed  there  as  a 
mechanic  at  regnlar  wages  continuously  until  he  was  discharged. 

The  military  status  of  men  of  this  class,  whose  enrollment,  employ- 
ment, and  discharge  were  identical  in  all  respects  with  that  of  this 
appellant,  has  been  very  carefully  considered  and  passed  upon  by  the 
officials  of  the  War  Department  in  the  following  communication  from 
the  Chief  of  the  Record  and  Pension  Office  of  the  War  Department, 
prepared  by  direction  and  authority  and  with  the  approval  of  the 
honorable  the  Secretary  of  War: 

War  Department, 
Washington  City,  January  14, 1891, 
The  Second  Comptroller, 

United  States  Treasury, 

Sir  :  In  reply  to  your  letter  of  the  3d  instant,  transmitting  discharge  certificate 
in  the  case  of  Samuel  B.  Turner,  a  drafted  man  of  the  District  of  Columbia,  and 
requesting  to  be  furnished  with  his  military  history  and  other  information  concern- 
ing this  class  of  men ;  also  if  held  to  service,  what  stood  in  the  way  of  their  drawing 
ratioDB,  clothing,  fuel,  etc.,  in  kind,  in  the  city  of  Washington,  in  1865  and  1866, 1 
am  directed  by  the  Secretary  of  War  to  inform  you  as  follows : 

The  records  show  that  Samuel  R.  Turner  was  drafted  September  27,  1864,  in 
sixth  district,  District  of  Columbia,  for  one  year,  reported  to  the  provost-marshal, 
District  of  Columbia,  September  29,  1864,  and  was  released  from  personal  service 
under  the  draft  in  accordance  with  the  provisions  of  Circular  No.  28,  of  July  25, 1864, 
&om  the  Provost-Marshal  General,  which  reads  as  follows:  **  Skilled  mechanics  and 
operatives  employed  in  the  armories,  arsenals,  and  navy-yards  of  the  United  States 
who  shall  be  drafted,  and,  on  examination,  held  to  service,  will  not  be  required  to 
report  for  duty  under  such  draft  so  long  as  they  remain  in  the  aforesaid  service, 
provided  the  officer  in  charge  shall  certify  that  their  labor  as  mechanics  or  operatives 
is  necessary  for  the  naval  or  military  service.'' 

This  man  at  the  date  of  his  draft  was  employed  in  the  navy-yard  of  this  city  as  a 
mechanic,  and  having  complied  with  the  requirements  of  above-named  circular  was 
permitted  to  continue  his  labor  in  a  civil  capacity  without  constraint  from  military 
authority. 

Neither  rations,  clothing,  nor  arms  were  issued  to  him  bj'  military  authority. 

The  object  of  reporting  to  the  provost-marshal  was  to  determine  his  physical 
qualification  for  service  under  the  draft,  and  having  been  found  so  qualified  he  was 
released  from  personal  service,  as  set  forth  above. 

This  man  (as  was  the  case  with  all  others  who  were  at  date  of  draft  employed  in 
the  navy-yard)  was  never  forwarded  to  a  rendezvous  for  drafted  men,  but  had  he 
been  held  to  actual  service  he  would  have  been  released  by  virtue  of  the  order  of 
April  14, 1865,  from  the  Provost-Marshal-General,  which  reads  as  follows :  "All  men 
drafted  nnder  the  call  of  December  19, 1864,  who  have  not  been  forwarded  to  general 
rendezvous  will  be  released.  This  order  is  not  to  apply  to  substitutes  already 
mustered  in.'' 
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The  attention  of  the  proYOst-marshal  of  the  District  of  Colnmbia  was  speciallT 
drawn  to  this  order  by  the  following  letter,  dated  May  1, 1865 :  ''The Provost-Marehal- 
General  directs  relative  to  drafted  men  who  were  detailed  for  service  as  skilled 
mechanics,  in  accordance  with  Circular  No.  28,  dated  July  25,  1864,  from  this  office, 
whose  services  as  snch  are  no  longer  required,  that  you  will  discharge  them  as  drafted 
men  under  th««>rder8  issued  from  this  ofBce  April  14,  1865/' 

The  wording  of  above  letter  referring  to  these  men  as  ''detailed  for  service,''  and 
directing  the#  "discharge  as  drafted  men"  is  misleading,  inasmuch  as  they  were 
not  detailed  by  military  authority,  and  the  circular  of  April  14,  1865,  directs  th« 
release  of  draTted  men. 

On  various  dates  in  November  and  December,  1865,  Lieut.  H.  C.  Strong,  mastcrinf 
officer.  Department  of  Washington,  mustered  out  of  service  and  fnrnishetl  discharge 
certiticat^s  io  men  of  this  class,  but  indorsed  their  muster-out  rolls  as  follows: 
'•Acknowledge  receipt  of  pay  as  citizen  employees  since  date  of  enlistment 

This  action  was  taken  under  a  misapprehension  of  the  facts  in  the  case,  unl  faa.« 
not  been  recognized  by  this  Department.  Any  military  status  which  may  hare 
attached  to  the  class  of  persons  referred  to  was  terminated  by  the  provisions  of  the 
circular  of  April  14,  1865,  from  the  office  of  the  Provost-Marshal-General. 

Following  is  a  copy  of  a  letter  from  this  Department  addressed  to  the  attorney  of 
a  claimant  in  a  case  of  this  nature: 

"War  Department, 
"  WMhington  City,  April  5, 18S4. 

"Sir:  The  Department  duly  received  your  letter  of  the  19th  ultimo,  appeaJiw^ 
from  the  action  of  the  Adjutant-General  in  declining  to  grant  a  discharge  certificate 
to  one  Philip  Hutchinson,  who  was  drafted  on  March  2,  1865,  and  who  it  is  alle«;e<i 
was  detailed  to  attend  to  the  telegraph  wire  extending  over  the  Eastern  Branch 
bridge,  this  city. 

"In  reply  I  beg  to  inform  you  that  upon  an  examination  of  the  case  it  is  found 
that  said  Hutchinson  was  drafted  on  March  2, 1865,  but  was  not  mustered  into  mili- 
tary service  of  the  United  States,  he  having  been  detailed  at  the  navy-yard  bridpe 
in  the  capacity  of  'bridge  builder,'  under  the  provisions  of  Circular  No. 28,  from 
the  Provost-Marsh al-GeneraPs  Office,  dated  July  25,  1864,  as  follows :     *     *    * 

"Such  military  history  as  may  have  attached  to  the  classes  of  persons  referred  to 
in  the  above-quoted  circular  was  closed  by  the  provisions  of  circular  from  the  office 
of  the  Provost-Marshal-General,  dated  April  14,  1865,  a  copy  of  which  is  herewith 
inclosed. 

"In  view  of  the  facts  stated,  the  action  of  the  Adjutant-General  in  declining  to 
grant  a  discharge  in  the  case  is  sustained  bj^  this  Department. 
"Very  respectfully, 

"  Robert  T.  Lincoln, 

**  Secrelarti  of  War." 

On  January  7  this  case  was  referred  to  the  Acting  Judge-Advocate-General  of  thft 
Army,  with  a  request  for  his  opinion  in  the  matter,  and  on  the  13th  it  was  retaroed 
to  tbis  Department  with  the  following  remarks: 

"Samuel  R.  Turner  was  drafted  September  27, 1864,  in  Washington,  D.  C— that  is, 
his  name  was  put  ou  a  list  of  names  of  civilians  prepared  lay  the  proper  officers  of 
the  Government  from  which  to  draw,  under  the  law,  a  certain  number  for  military 
service,  and  it  transpired  that  it  was  one  among  those  that  were  drawn. 

"After  his  name  was  bo  drawn  ho  was  notified  of  the  fact,  and,  in  obedience  to 
the  notice,  he  reported  to  the  proper  officer  September  29, 1864,  for  examination,  «*tf., 
and  to  submit  to  being  mustered  into  the  military  service.  His  examination  sho^red 
him  to  be  subject  to  do  military  duty,  but  he  was  at  the  time  a  civilian  employee  of 
the  Government  and  his  services  were  needed  in  that  capacity.  On  this  account  be 
was  not  mustered  into  the  military  service,  but  was  excused  therefrom  under  Circu- 
lar Xo.  28,  of  July  25, 1864,  so  long  as  he  sbould  remain  in  the  civil  service  in  whicli 
be  was  then  employed. 
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'^  He  remained  in  that  service  until  November  28,  1865,  and,  it  may  be,  longer. 
Bat  at  this  time  he  was  discharged  from  the  obligation  to  enter  the  military  service 
(id  case  lie  should  qnit  the  civil  service)  which  rested  on  him  on  account  of  his 
name  having  been  drawn  as  aforesaid  and  his  having  been  excused  only  on  the 
condition  above  mentioned. 

"  He  was  given  a  certificate  of  discharge  such  as  is  given  to  a  person  discharged  from 
the  military  service,  but  this  certificate  does  not  state  that  he  was  discharged  from 
Mie  military  service;  nor  would  it  have  been  true  if  it  had  stated  this.  The  man 
had  never  been  in  the  military  service  and  could  not  have  been  discharged  from  it 
unless  he  had  been.  The  Government  had  it  in  its  power  to  muster  him  into  the 
military  service,  and  had  him  ready  to  muster  him  in,  but  without  doing  so  it  offered 
liim  the  privilege  of  continuing  in  the  employment  he  was  then  in,  with  the  under- 
standing that  if  he  abandoned  it  he  would  have  to  enter  the  military  service,  and  he 
accepted  the  offer. 

^'  I  concur  in  the  former  decisions  of  the  Department  in  this  class  of  cases,  as  shown 
by  the  indorsement  hereon  of  December  30,  1890,  and  the  statements  and  decisions 
in  the  brief  herewith." 

I  am  further  directed  to  state  that  the  Secretary  of  War  has  personally  reviewed 
this  rase  and  has  decided  that  men  of  this  class  can  not  bo  considered  as  having  been 
in  the  military  service  of  the  United  States,  and  are  not  entitled  to  recognition  as 
soldiers. 

Very  respectfully, 

F.   C.   AlXSWORTH, 

Captain  and  Assistant  Surgeon,  United  States  Army. 

It  has  long  been  Leld  by  this  Department  that  the  holdings  and 
rulings  of  the  War  Department  should  govern  and  control  all  questions 
relating  to  the  military  status  and  service  of  applicants  for  pension. 
The  official  military  records  of  that  Department  are  held  to  be  conclu- 
sive as  to  all  matters  of  enlistment,  kind  and  character  of  service,  dis- 
charge therefrom  and  kindred  subjects,  and  the  holdings  and  rulings 
of  its  officials  as  to  whether  or  not  a  particular  individual  was  in  the 
military  service  of  the  United  States,  or  as  to  what  constituted  mili- 
tary service  in  the  Army  of  the  United  States  in  any  given  case,  are 
entitled  to  and  have  always  been  given  the  greatest  weight  and  con- 
sideration by  this  Department  in  the  adjudication  of  pension  cases. 
(George  W.  Hill,  7  P.  D.,  235,  and  decisions  therein  cited.) 

The  foregoing  ruling  of  the  War  Department  relative  to  the  status 
of  men  whose  enrollment,  service,  and  employment  were  similar  to  this 
appellant's,  is  in  entire  consonance  and  accord  with  the  well-settled 
holding  of  this  Department  that  service  by  enlisted  or  drafted  men 
in  the  "general  military  service"  of  the  United  States,  as  clerks,  in  the 
Executive  Departments  of  the  Government,  or  in  other  capacities  or 
employments  not  military  in  their  nature,  was  not  a  -military  or  pen- 
sionable service  within  the  meaning  of  tlie  law.  (Digest  1897,  page 
470,  subtitle  5,  "General  Service.") 

It  is  also  held  by  this  Department  that — 

Pension  under  section  2,  of  the  act  of  June  27, 1890,  is  limited  to  persons  regularly 
enlisted  or  mustered  into  the  military  or  naval  service  of  the  United  States,  who 
serred  therein  for  ninety  days  or  more  during  the  late  war  of  the  rebellion,  and  were 
honorably  discharged  therefrom.  (James  M.  Barnes,  8  P.  D.,  94 ;  Annie  E.  Few,  Ibid., 
95;  Andrew  J.  Shannon,  7  P.  D..  64.) 


304  DECISIONS   RELATING   TO   PENSIONS. 

It>  is  clear,  from  tbe  foregoiDg,  that  the  service  of  this  appellant  can 
cot  be  held  to  have  been  a  pensionable  service  under  either  the  pro- 
visions of  sections  4692  and  4693,  Kevlsed  Statutes,  or  of  section  2,  act 
of  June  27, 1890,  and  that  the  rejection  of  both  of  said  claims,  for  the 
reasons  given,  was  not  error,  and  said  action  is  affirmed  accordingly. 


SER\^CE- PI  LOT—ACT  JITVE  «7,  1890. 

Henby  N.  Haynie. 

Service  as  a  pilot  does  not  entitle  to  pension  under  section  2  of  the  act  of  Jnne  27, 
1890.  (Citing  SasnnnaL,  widow  of  Francis  Mackey,  8  P.  D.,  535,  and  WiUiam  P. 
Gordon,  unpublished.) 

Assistant  Secretary   Webster*  Davis  to  the  Commissioner  of  Pensionn^ 

April  J23,  1898. 

I  have  considered  the  appeal  filed  August  7, 1897,  from  the  action  of 
your  Bureau  in  dropping  from  the  pension  roll  the  name  of  Henry  H. 
Haynie,  formerly  a  pilot  on  the  XJ.  S.  S.  Resolute.  Mr.  Haynie  was 
granted  a  pension  under  the  act  of  June  27, 1890,  in  March,  1892,  and 
drew  the  same  until  July  23, 1895,  when  his  name  was  dropped  from 
tbe  roll  on  the  ground  that  he  was  not  an  enlisted  man  in  the  Xavy 
but  only  a  civilian  employee,  and  hence  not  entitled  to  pension  under 
the  provisions  of  the  act  of  June  27,  1890.  Prom  that  action  the 
appeal  is  taken. 

In  August,  1894,  the  Pension  Bureau  requested  the  Navy  Depart- 
ment to  inform  it  whether  one  Moses  Kirkpatrick,  an  applicant  for 
pension  who  rendered  some  service  as  a  pilot  during  the  war  of  tbe 
rebellion,  was  regarded  as  a  civilian,  officer,  or  enlisted  man.  TLe 
question  was  referred  to  the  Judge- Advocate-General  of  the  Navy,  who 
rendered  the  following  opinion,  which  was  approved  by  the  Secretary 
of  the  Navy : 

In  view  of  tlie  fact  that  pilots  were  not  enlisted  men  or  appointed  as  officers  bj 
tbe  Department,  that  its  records  do  not  show  their  entry  into  the  service^  or  their 
conduct  while  serving  as  such,  and  that  such  appointments  were  made  by  the  com- 
manding officers  of  the  squadrons,  subject  to  the  approval  of  the  Department,  ind 
held  daring  the  pleasure  of  the  appointing  officer,  I  am  of  the  opinion  that  pilots 
can  not  be  regarded  as  officers  or  enlisted  men  in  the  Navy,  and  therefore  mnst  be 
regarded  as  civilians  employed  under  the  authority  of  the  Navy  Department. 

Sam.  0.  Lbmi^y, 
Judge- A  drooaU-  General 

In  accordance  with  that  opinion  Assistant  Secretary  Reynolds  held 
in  the  case  of  Susannah,  widow  of  Francis  Mackey  (8  P.  D.,  535),  that— 

A  pilot  serving  on  a  vessel  of  the  Navy  is  not  an  officer  or  enlisted  man  but  merely 
an  employee  for  the  time  being  and  is  not  entitled  to  pension  under  the  second  sec- 
tion of  the  act  of  June  27, 1890. 
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That  decision  was  cited  and  reaffirmed  by  me  on  November  15, 1897, 
in  the  case  of  William  P.  Gordon  (Certificate  No.  16495).  The  view  then 
taken  is  still  adhered  to.  The  action  in  the  case  now  under  considera- 
tion is,  therefore,  affirmed. 

SERVICE-SUBSTITUTE— ENLISTMENT. 

Maey  Brady  (widow). 

[t  appearing  from  the  eridence  that  the  deceased  husband  of  this  appellant  served 
in  the  above-named  organization  as  a  substitute  for  and  under  the  name  of  one 
Tliomas  F.  Jessup,  who  had  been  drafted  into  the  service,  and  by  a  private 
arrangement  with  Jessup  took  his  place  in  the  ranks  and  answered  to  his  name, 
but  was  not  sworn  in^  nor  mustered  into  the  military  service,  he  was  not  in  the 
military  service  of  the  United  States,  his  service  was  not  a  pensionable  service, 
and  would  not  entitle  his  widow  to  pension  under  any  existing  law.  (Christian, 
alias  Ernest  Ulrich,  4  P.  D.,  411.) 

issi^tant  Secretary  Webster  Davis  to  the  Commissianer  of  Pensions^ 

April  30, 1898. 

Mary  Brady  filed  in  yoor  Bureau  on  Jaunary  17, 1879,  an  application 
or  pension  under  the  provisions  of  section  4702,  Eevised  Statutes,  as 
ridow  of  James  H.  Brady  (deceased),  alleging  that  he  had  served  as 
I  private  in  Company  £,  Sixth  Provisional  Enrolled  Missouri  Militia, 
luring  the  war  of  the  rebellion,  and  had  died  while  in  the  service,  on 
'anuary  26j  18G4,  of  disease  contracted  in  line  of  duty. 

Od  May  11,  1891,  she  also  filed  an  application  fur  pension  under  the 
provisions  of  section  3,  act  of  June  27,.  1890,  as  widow  of  said  alleged 
eceased  soldier. 

Both  of  said  claims  were  rejected  on  March  12, 1897,  ui)on  the  ground 
hat  it  was  shown  by  the  official  military  records  of  the  War  Depart- 
lent  and  the  evidence  in  this  case  that  the  deceased,  James  H.  Brady, 
ad  served  as  a  substitute  for  oue  Thomas  F.  Jessup,  and  was  never 
worn  in,  accepted,  or  mustered  into  the  military  service  of  the  United 
tates. 

From  this  action  appeal  was  taken  on  August  7, 1897. 

This  case  was  before  the  Department  and  considered  under  said 
P|)eal  on  Marcli  12,  1898,  but  the  reasons  then  given  for  affirming  the 
rtion  of  your  Bureau  were  erroneous,  and  therefore  the  decision  ren- 
ered  herein  on  that  date  has  been  recalled  and  canceled,  the  appeal 
,'instated  on  the  docket,  and  the  claim  will  now  be  considered  on 
ppeal  de  novo. 

There  is  no  record  in  either  the  War  or  Treasury  Department  of  the 
lleged  mUitary  service  of  said  James  H.  Brady,  or  that  he  was  ever 
t  any  time  in  the  military  service  of  the  United  States. 

The  Auditor  of  the  Treasury  for  the  War  Department  reports,  under 
ate  of  October  22, 1895,  that  the  records  of  his  office  show  that  oue 
homas  P.  Jessap  served  as  a  private  in  Company  E,  Sixth  Provisional 
p.  D.— VOL.  9 20 
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Enrolled  Missouri  Militia,  from  Jane  15, 1863,  to  Febraary  29, 186i  a 
period  of  259  days  of  actual  service. 

The  testimony  of  the  captain  and  other  surviying  members  of  Com- 
pany E,  Sixth  Provisional  Enrolled  Missouri  Militia,  obtained  by  a 
special  examination  of  this  case,  shows  clearly  that  from  October,  1863, 
to  January  25, 1864,  the  date  of  his  death,  the  service  in  said  compcsy 
credited  on  the  record  to  Jessup  was  in  fact  performed  by  Brady  as 
his  substitute.  It  does  not  appear  that  Brady  was  ever  regularly 
enlisted,  sworn  into  the  service,  and  accepted  as  a  substitute  for  Jes- 
sup, or  that  he  was  ever  mustered  into  the  military  service  of  the 
United  States  as  such,  but  that  in  pursuance  of  a  private  arrangemcDt 
with  Jessup  and  with  the  tacit  consent  and  acquiescence  of  the  captain 
of  said  company  he  simply  took  Jessup's  place  in  the  ranks,  answered 
to  his  name,  and  performed  his  duties. 

There  can  be  no  question  about  the  fact  that  had  Brady  been  rega- 
larly  and  legally  sworn  in,  accepted,  and  mustered  into  the  serm 
as  Jessup's  substitute  his  service  in  Company  E,  Sixth  Provisional 
Enrolled  Missouri  Militia,  would  have  been  a  pensionable  service,  bofli 
under  the  Revised  Statutes  and  under  the  act  of  June  27, 1890,  as  is 
expressly  provided  by  section  4722,  Kevised  Statutes,  and  by  the  act 
of  February  15, 1895,  but  it  is  equally  as  clear  from  the  foregoing  andis- 
puted  facts  that  he  was  not  during  the  time  he  served  in  said  company, 
and  never  was,  in  the  military  service  of  the  United  States.  It  is 
manifest  that  if  Brady  had  left  the  company  and  absented  himself 
without  leave,  or  had  committed  any  other  breach  of  military  disci- 
pline, however  flagrant  or  outrageous,  he  could  not  have  been  lawfuUT 
arrested  or  punished  therefor,  nor  have  been  held  amenable  to  military 
discipline  or  control,  but  that  Jessup,  and  he  alone,  could  have  been 
held  answerable  for  the  failure  to  carry  out  and  perform  the  militaiy 
service  for  which  he  (Jessup)  was  held  liable.  Brady,  under  such  an 
arrangement,  was  only  answerable  to  Jessup  for  violation  of  his  private 
contract  with  him,  not  to  the  Government,  which  was  no  party  to  the 
transaction,  and  had  never  legally  accepted  Brady's  service  in  lieu  of 
that  Jessup  was  bound  by  law  to  render. 

Under  the  circumstances  it  is  self-evident  that  Brady  was  not  in  tbe 
military  service  of  the  United  States  during  the  period  he  served  in 
said  company  under  his  agreement  with  Jessup. 

In  the  claim  of  Christian,  alias  Ernest  Ulrich  (4  P.  D.,  411),  ttw 
Department,  on  February  25, 1891,  passed  upon  and  decided  on  app^ 
a  case  in  which  the  material  facts  were  almost  precisely  similar  to  the 
one  now  under  consideration.  That  was  a  case  in  which  a  son,  with 
the  consent  of  his  officers,  took  the  place  of  his  father  in  the  ra]ik& 
answered  to  the  father's  name,  and  performed  the  military  service 
which  the  father  had  enlisted  and  contracted  to  perform.  On  Jannarv 
24,  1S64,  upon  the  expiration  of  the  term  for  which  the  father  had 
eidisted,  the  son,  still  under  his  father's  name,  reenlisted  and  vas 
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Bwora  in  as  a  veteran  volanteer,  and  continued  to  serve  under  his 
father's  Dame  until  discharged.  It  was  held  by  the  Department  that 
ap  to  the  time  that  the  son  reenlisted  and  was  sworn  in  as  a  veteran 
volanteer,  his  service,  under  the  arrangement  to  take  his  father's  place, 
was  not  a  pensionable  service,  and  that  during  said  time  he  could  not 
be  held  to  have  been  in  the  military  service  of  the  United  States,  but 
that  from  and  after  his  reenlistment  he  was  in  the  military  service,  and 
his  subsequent  service  was  pensionable,  for  the  reason  that,  although 
he  still  went  under  his  father's  name,  he,  the  son,  was,  as  a  matter  of 
fact,  the  actual  person  who  reenlisted  for  another  term  and  was  sworn 
ioto  the  service,  and  that  this  fact  alone  put  him  regularly  and  legally 
into  the  military  service  of  the  United  States  from  and  after  that  date, 
DO  matter  under  what  name  such  service  was  rendered. 

I  am,  tor  the  foregoing  reasons,  firmly  of  the  opinion  that  the  alleged 
service  of  the  deceased  husband  of  appeUant  was  not  a  pensionable 
service;  that  he  was  never  at  any  time  in  the  military  service  of  the 
United  States,  and  that  the  rejection  of  this  claim  upon  the  ground 
stated  was  not  error. 

Said  action  is  accordingly  affirmed. 


AI1>  AND  ATTENDANCE-RATE— DISABILITY. 

lEA  W.  HAYFOBD. 

When  it  io  eatablished,  beyond  any  reasonable  doabt,  that,  on  accoant  of  pensioned 
canse  or  causes,  or  any  pathological  seqaelse  thereof,  the  pensioner  is  not  only 
''totally  incapacitated  for  performing  mannal  labor/'  but  can  neither  dress  nor 
undress  himself  without  the  aid  and  attendance  of  another  person,  as  is  s^own 
by  the  evidence  and  certificate  of  medical  examination  in  this  case,  the  Depart- 
ment will  construe  the  said  aid  and  attendance  as  such  "frequent  and  period- 
ical personal  aid  and  attendance  of  another  person  "  as  is  contemplated  by  the 
provisions  of  the  act  of  July  14, 1892,  and  as  warranting  the  allowance  of  the 
rate  prescribed  in  the  said  act. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pen^ioMy 

April  30j  1898. 

The  appellant  in  this  case,  Ira  W.  Hayford,  Company  G,  Fourth 
Wiscx>n8in  Cavalry,  is  now  pensioned  at  $36  per  month  for  "injury  of 
right  knee,  resulting  in  total  disability  of  right  leg." 

His  original  certificate  was  issued  February  21,  1889,  at  $24  per 
month  from  October  12,  1886,  for  "injury  to  right  knee."  This  rate 
was  subsequently  increased  to  $30  per  month  from  January  29, 1890, 
and  on  February  24, 1892,  the  certificate  for  the  present  rate  and  dis- 
ability was  issued,  the  increase  dating  from  April  1, 1891. 

Claims  for  increase  filed  April  25, 1893,  August  3, 1894,  September  6, 
1895,  and  January  25, 1897,  resi>ectively,  were  all  duly  r^ected. 
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The  claims  filed  Aagost  3, 1894,  and  September  6, 1895,  respectiTely, 
were  rejected  without  medical  ezamiDatioDy  on  the  ground  that  inas- 
much as  the  evidence  filed  did  not  show  that  the  claimant  required  the 
aid  and  attendance  of  another  person  an  examination  looking  to  an 
increase  to  the  $50  rate  was  not  warranted. 

In  support  of  the  claim  of  the  appellant  that  he  is  not  only  totally 
incapacitated  for  performing  manual  labor  by  reason  of  pensioned 
causes,  but  is  also  disabled  thereby  in  such  a  degree  as  to  require  the 
frequent  and  periodical  personal  aid  and  attendance  of  another  i>er8onf 
the  following  evidence  has  been  filed: 

Minnie  F.  and  Sarah  T.  Hayford,  the  wife  and  daughter,  respectively, 
of  the  pensioner,  testify: 

That  they  are  atteudanta  of  the  soldier,  and  that  his  right  leg  is  in  each  a  condi- 
tion that  he  can  neither  dress  nor  undress  himself;  that  bis  limb  is  so  painliil  a  por- 
tion of  the  time  that  he  can  not  sleep,  and  they  are  compelled  to  apply  liniments  and 
baths  to  relieve  him ;  that  if  he  falls  to  the  floor  he  can  not  rise  without  aasiataDcw; 
that  he  can  neither  stand  nor  move  without  crutches  or  other  support,  and  that  he 
requires  and  receives  their  personal  aid  and  attendance  regularly. 

Dr.  John  Lord  testifies: 

lliat  the  claimant  is  totally  disabled  for  the  performance  of  aU  manajj  labor 
requiring  the  use  of  his  legs  by  reason  of  a  diseased  conditign  of  the  right  kneejoint, 
which  rendei-8  him  unable  to  walk  without  the  aid  of  crutches;  that  the  said  joint 
is  enlarged  and  anohylosed,  and,  in  his  present  condition  he  requires  aid  and  aanst- 
anoe  in  dressing  and  undressing. 

Dr.  Henry  Bemy  states: 

That  he  has  examined  the  claimant,  and  finds  him  to  be  entirely  disabled  by  reasoo 
of  injuries  in  his  right  knee ;  that  there  is  chronic  hypertrophy  and  anchy  loais  of  th« 
Joint;  that  the  parts  are  very  painful  at  times,  and  there  is  considerable  oedema; 
that  it  is  impossible  for  him  to  get  along  without  daily  attendance,  and  there  is  uo 
hope  of  improvement. 

Dr.  Samuel  Bassford  testifies: 

That  the  soldier  has  a  diilability  of  the  right  kneeJoLnt  which  renders  the  limb,  In 
his  opinion,  permanently  useless ;  that  he  is  unable  to  use  the  right  leg  for  support 
or  in  walking;  that  he  must  use  a  crutch  and  cane,  and  he  can  neither  dress  nor 
undress  himself. 

Albert  B.  Goodwin  testifies: 

That  the  claimant  is  a  cripple  from  an  ii^nry  of  the  right  knee,  and  can  'walk  onlj 
with  crutches;  that  he  is  cared  for  by  his  wife  and  daughter,  upon  whom  ha  is 
dependent  for  aid  and  attendance;  that  he  is  not  able  to  dress  or  nndresa  himself, 
and  that  he  requires  the  regular  personal  aid  and  attendance  of  another  poison 
every  day. 

This  evidence  tends  to  show,  at  least,  that  the  claimant  requires  the 
frequent  and  periodical  aid  and  attendance  of  another  person. 

In  pursuance  of  the  claim  filed  January  25, 1897,  a  medical  examina- 
tion was  held  before  the  board  of  surgeons  at  Alfred,  Me.,  on  the  5th 
of  May,  1897,  although  no  additional  evidence  had  been  filed. 
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The  following  objective  conditions  were  manifested  at  the  said 
examination: 

PolBe  Tate,  80;  respiration,  34;  temperature,  98;  height,  5  feet  4  inchea;  weight, 
ISOpoande;  age,  50  years. 

We  find  the  right  lower  extremity  swollen  and  fledematons  from  the  foot  to  the  hip 
joint,  the  foot  being  swollen  and  the  hip  Joint  involved  in  the  inflammation  of  and 
disease  of  the  entire  limb. 

There  is  fibrous  anchylosis  of  knee  and  hip  Joints.  He  seems  to  have  no  control 
of  the  limb  but  to  drag  it  along.  He  says  there  is  a  sense  of  numbness  in  the  limb 
B  great  part  of  the  tioie,  and  at  other  times  sufiers  severe  pain  in  the  knee. 

He  is  unable  to  dress  and  undress  himself  without  assistance  of  another  person. 

Cireamferenoe  of  limb  around  kneejoint  is  15  inches;  that  of  left  limb  at  same 
location,  14  inches;  other  parts  of  limbs  in  about  the  same  proportion. 

The  help  of  a  second  person  is  necessary  a  part  of  the  time,  beyond  question. 

We  would  therefore  recommend  him  for  the  intermediate  grade  rate  of  $50  per 
month. 

The  i>ending  appeal  was  taken  firom  your  action  of  September  24, 
1897,  rejecting  this  latter  claim  fox  increase. 
The  contention  of  the  said  appeal  is : 

That  the  evidence  on  file  shows  that  the  pensioner  requires  and  receives  the 
frequent  and  periodical  x>ersonal  aid  and  attendance  of  another  person  by  reason  of 
pensioned  causes. 

In  an  advisory  opinion  under  date  of  March  5, 1898,  relative  to  the 
action  api)ealed  from,  the  medical  referee  states  as  follows: 

This  appeUant  is  now  pensioned  at  $36  per  month  for  injury  to  right  knee,  result- 
ing in  total  disability  of  right  leg.  He  contends  that  he  is  entitled  to  $50  per  month 
because  he  requires  some  assistance  in  dressing  and  undressing. 

The  certificate  of  examination  which  was  made  under  the  claim  showed  the  right 
leg  to  be  swollen  and  oedematous,  with  fibrous  anchylosis  of  the  knee  and  hip  joints. 
The  claimant  walks  with  the  aid  of  a  crutch  and  cane. 

No  other  disability  is  shown  to  exist. 

The  rating  which  claimant  now  receives  is  the  specific  rating  for  the  total  dis- 
ability of  one  leg. 

The  assistance  required  because  of  this  disability  in  dressing  and  undressing  does 
not  appear  to  be  such  frequent  and  periodical  aid  and  attendance  as  is  contemplated 
m  the  act  of  July  14, 1892. 

The  rejection  of  the  claim  was  proper  and  should  be  adhered  to. 

It  is  observed  that  the  medical  referee  does  not  deny  that  the  soldier 
requires  the  aid  of  another  person  in  dressing  and  undressing,  by  rea- 
son of  the  pensioned  disability,  but  that  he  does  not  consider  such 
assistance  as  warranting  the  allowance  of  the  rate  prescribed  in  the  act 
ofJulyU,  1892. 

As  to  just  what  degree  of  disability,  or  amount  of  aid  and  attendance 
18  required  in  consequence  thereof,  so  as  to  bring  the  case  within  the 
purview  of  the  provisions  of  the  act  of  July  14,  1892,  can  not  be 
defined  in  any  general  rule,  it  is  not  my  purpose,  nor  do  I  deem  it 
necessary,  to  lay  down  any  8i>ecial  rule  for  guidance  in  all  cases  of  this 
character,  other  than  that  which  is  to  be  found  in  the  language  of  the 
said  statute. 
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In  departmental  decision  of  January  6^  1898,  in  the  case  of  Harrisoii 
B.  George  (certificate  69860),  I  held  that: 

The  words  "Areqaent  Mid  periodical*'  are  in  express  terms  oontradistingaiehed 
from  the  words  '*  regular  and  constant/'  and  clearly  indicate  that  periods  of  time 
may  occur  when  aid  is  not  reqniredy  and  yet  the  soldier  be  entitled  to  the  nte 
named. 

The  conditions  named  in  the  act  mnst  occur  at  stated  intervals;  the  length  of  tinn 
between  the  recurrence  is  largely  a  question  of  judgment  as  to  the  intent  of  Congress. 

The  medical  referee  invites  attention  to  the  fact  that  the  claimant  ii 
now  pensioned  at  the  specific  rate  for  total  disability  of  one  leg,  and  be 
is  of  the  opinion  that  the  rejection  of  the  claim  was  proper  and  shoold 
be  adhered  ta 

In  this  opinion  I  do  not  concur. 

It  is  true  that  the  soldier  is  now  receiving  all  that  the  law  allows  foi 
<< total  disability  of  one  leg;"  but,  in  my  jndgmenty  the  fact  thattbc 
claimant's  right  leg  is  totally  disabled  is  not  the  only  question  to  cou- 
sider  in  this  case. 

The  term  "totally  disabled  in  the  same,"  used  in  the  act  of  Augusi 
4, 1886,  has  been  "construed  to  mean  such  a  disability  as  renders  the 
limb  or  member  of  no  practical  use  or  convenience — a  disability  as  greal 
as  if  the  limb  had  been  actually  amputated."  (Christian  Miller,  4  P.D., 
351;  and  William  Cline,  7  P.  D.,  119.) 

In  my  judgment,  the  disability  shown  in  this  case  is  not  only  as  gmit^ 
but  much  greater  than  "if  the  limb  had  been  actually  amputated," eyea 
at  the  hip  joint. 

If  the  limb  had  been  amputated  "at  the  hip  joint,  or  so  near  the  joini 
as  to  prevent  the  use  of  an  artificial  limb,"  on  account  of  the  disability 
of  service  origin,  the  $45  rate  would,  of  course,  be  warranted;  bal 
the  said  amputation,  without  complications  of  any  kind,  would  not  coo- 
stitute  a  degree  of  disability  requiring  the  aid  and  attendance  of  anotbei 
person. 

In  this  case  both  the  evidence  and  the  certificate  of  the  mecWc^ 
examination  held  on  the  5th  of  May,  1897,  show  that  by  reason  of  the 
anchylosis  of  the  right  knee  joint,  the  adhesions  in  the  right  hip  joints 
and  the  generally  intlamed  and  diseased  condition  of  the  whole  riglic 
lower  extremity,  all  of  which  have  been  accepted  as  due  to  the  div 
ability  of  service  origin,  the  claimant  not  only  has  but  requires  the 
frequent  and  periodical  personal  aid  and  attendance  of  another  person 
in  dressing  and  undressing,  and  in  otherwise  administering  to  his])er- 
sonal  wants  and  comfort. 

The  whole  right  lower  extremity  is  not  only  shown  to  be  useless,  bat 
worse  than  useless,  as,  in  addition  to  being  a  source  of  great  pain  and 
discomfort,  it  interferes  with  locomotion  and  prevents  the  pensioner 
from  performing  the  necessary  function,  unaided,  of  dressing  a»^ 
undressing,  and  attending  to  many  other  personal  wants  and  require^ 
ments. 

The  aid  and  attendance  of  another  person,  shown  to  be  necessary  in 
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this  case,  is,  in  my  opinion,  such  '<  frequent  and  periodical  personal 
aid  and  attendance"  as  is  contemplated  by  the  x)roylsions  of  the  act  of 
July  14, 1892. 

The  action  appealed  from  is  reversed,  and  the  papers  in  the  case  are 
herewith  remanded  for  readjudication  and  allowance,  in  accordance 
with  the  views  herein  set  forth. 


honotlabus  dischab6e-death  is  service-act  june  81,  1890. 
Elsie  Hummel  (widow). 

Wlien  soldier  has  served  a  term  of  ninety  days  or  more  in  the  military  or  naval  serv- 
ice of  the  United  States  during  the  late  war  of  the  rebellion  and  has  been  hon- 
orably discharged  therefrom,  reenliets,  and  dies  dnring  his  subsequent  term  of 
service,  his  death  not  being  the  result  of  a  violation  of  any  law,  rule,  or  regu- 
lation of  the  military  or  naval  service,  the  requirements  of  the  act  of  June  27, 
1890,  as  to  length  of  service  and  honorable  discharge  are  fulfilled,  and  his  widow 
is  entitled  to  pension  on  compliance  with  the  other  conditions  of  the  act. 

Assistant  Secretary    Webster  Davis  to   ths  Commissio^ier  of  PensionSj 

April  30j  1898, 

Claimant's  attorney  on  September  27, 1897,  filed  a  motion  for  recon- 
sideration of  departmental  decision  of  April  27,  1893,  affirming  the 
Bureau  action  of  Angnst  10, 1891,  rejecting  her  widow's  claim  No.  290661, 
filed  July  17, 1890,  under  section  3  of  the  act  of  June  27, 1890,  on  the 
ground  that  her  husband,  the  soldier,  "was  not  finally  honorably  dis- 
chargedy  he  having  died  in  service." 

It  is  contended  that: 

Soldier  entered  the  serv^ice  as  a  member  of  Company  F,  One  hundred  and  seyenty- 
second  Pennsylvania  Volunteers,  October  22, 1862,  and  was  honorably  discharged  from 
service  July  31, 1863.  This— a  service  of  ninety  days  during  the  war  of  tlie  rebellion 
and  an  honorable  discharge— it  is  claimed  perfects  the  claimant's  title  to  pension  in 
flo  far  as  length  of  service  and  honorable  discharge  are  concerned. 

The  soldier  reentered  the  service  as  a  member  of  Company  I,  Two  hundred  and  sec- 
ond Pennsylvania  Volunteers,  in  September^  1864,  and  was  drowned  July  26,  1865, 
prior  to  receiving  a  discharge. 

The  Bureau  held  that  he  was  drowned  ''while  absent  without  leave,''  but  the  War 
Department,  when  asked  to  amend  the  soldier's  record  and  to  grant  an  honorable 
discharge  under  the  law  which  directs  that  soldiers  who  served  faithfully  until  May 
1, 1865,  having  previously  served  six  months,  and  who  left  their  command  without 
proper  authority,  shall  be  honorably  discharged,  refused  a  discharge  on  the  ground 
that  ''certificates  of  discharge  are  not  furnished  in  the  cases  of  soldiers  who  died  while 
in  the  service,"  thereby  holding  that  the  soldier  had  not  severed  his  connection  with 
the  service,  but  that  he  "died  while  in  the  service." 

Under  this  decision  of  the  War  Department  it  must  be  held  that  the  soldier's  final 
Benrice  had  an  honorable  termination. 

It  is  true  that  the  soldier's  death,  from  accidental  drowning  while  he  was  outside 
the  limits  of  the  camp,  was  not  a  death  in  line  of  duty,  but  at  the  same  time  the  fact 
that  the  soldier,  after  having  completed  his  first  service,  reentered  the  service  and 
met  an  accidental  death  should  not  be  a  bar  to  the  pension  of  his  widow  imder  the 
act  of  June  27, 1890. 
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Claimant's  attorney  files  with  his  appeal  a  commnnication  from  the 
War  Department  under  date  of  October  3,  1895,  in  which  it  is  stated 
that  "Certificates  of  discharge  are  not  furnished"  (by  the  War  Depart- 
ment) "in  cases  of  soldiers  who  died  while  in  the  service." 

In  the  departmental  decision  of  April  27, 1893,  it  was  said : 

Tbe  facta  as  alleged  by  the  claimant  are  these :  Her  hnsband  firat  enlisted  October 
28, 1862,  in  Company  F,  One  hundred  and  seventy-second  Pennsylvania  Volnnteen. 
and  was  honorably  discharged  therefrom  July  31, 1863.  He  again  enlisted  as  a  mem- 
ber of  Company  I,  Two  hundred  and  second  Pennsylvania  Vol nnteers,  August  30, 
1864,  and  was  drowned  on  tbe  26th  of  June,  1865,  while  on  bis  way  home  on  a  leave 
of  absence. 

The  record  of  his  alleged  service  in  the  One  hundred  and  seventy-second  PennsjI- 
vania  Volunteers  has  not  been  obtained  fVom  the  War  Department,  bnt  it  may,  for 
present  purposes,  be  admitted  that  the  facta  artf  as  stated  by  the  claimant. 

Tbe  record  of  his  subsequent  service  in  the  Two  hundred  and  second  Pennsylvania 
Volunteers  shows  that  at  tbe  time  he  was  drowned  he  was  '^  absent  without  lesre." 

The  transcript  of  the  War  Department  on  file  in  this  case  reports 
that  Frederick  Huramel,  a  private  of  Company  I,  Two  hundred  and 
second  Eegiment  Pennsylvania  Volunteers,  was  enrolled  ou  the  30th 
day  of  August,  1864,  at  Lewisburg,  Pa.,  for  one  year,  and  is  reported 
on  roll  to  October  31,  1864,  present,  so  borne  to  April  30,  1865.  May 
and  Jane,  1865,  absent  without  leave;  muster-out  roll  of  company  dated 
August  3,  1865,  reports  him  <<  Drowned  in  the  West  Branch  of  the  Sus- 
quehanna River,  Northumberland,  Pa.,  June  26,  1865." 

As  soldier  had  died  five  days  prior  to  the  last  day  of  June,  that  fact 
readily  accounts  for  his  being  reported  absent  without  leave,  if  the 
company  officer  making  out  the  bimonthly  returns  for  May  and  June 
had  no  knowledge  of  his  death,  and  the  records  showed  that  he  had 
not  been  granted  a  pass  or  furlough.  No  necessary  connection  is 
shown  between  soldier's  death  and  his  absence  from  his  command,  nor 
is  it  shown  that  at  the  time  of  his  death  he  was  violating  any  law,  role, 
or  regulation  of  the  military  service. 

Section  3  of  the  act  of  June  27, 1890,  provides: 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Anny  or 
Navy  of  the  United  States  during  the  late  War  of  the  Rebellion,  and  who  was  hon- 
orably discharged  has  died,  or  shall  hereafter  die,  leaving  a  widow  withont  other 
means  of  support  than  her  daily  labor,  or  minor  children  under  the  age  of  sixteeo 
years,  such  widow  shall,  upon  due  proof  of  her  husband's  death,  withont  proTio^ 
his  death  to  be  the  result  of  his  Army  service,  be  placed  on  the  pension  roll  from  tbe 
date  of  the  application  therefor  under  this  act  at  the  rate  of  eight  dollars  per 
month,  etc. 

The  facts  in  the  case  of  Mary  E.  Walker,  widow  of  Samuel  H,  Walker 
(7  P.  D.,  197),  were  similar  to  those  presented  in  this  case.  Walker 
had  served  more  than  ninety  days  and  had  been  honorably  discharged. 
He  reenlisted  and  was  killed  during  his  second  term  of  service,  not  in 
line  of  duty,  but  not  in  violation  of  any  law,  rule,  or  regulation  of  the 
service. 

After  considering  the  line  of  decisions  which  hold  that  the  << honor 
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able  discharge"  named  in  the  act  of  Jane  27, 1890,  had  reference  to  all 
the  service  in  the  Army  or  Navy  daring  the  war  of  the  rebellion,  and 
not  to  any  particalar  term  of  service,  it  was  held  that: 

Eren  though  the  words  ''honorably  discharged  "  be  interpreted  in  their  broadest 
Bense  and  held  to  mean  an  honorable  disohargo  from  each  and  every  term  of  aervice, 
yet  death  in  the  second  term  of  service  should  be  constmed  as  eqaivalent  to  an 
honorable  discharge,  onlees  occurring  under  oircumstancea  which  would  have  war- 
ranted a  dishonorable  one.  To  hold  otherwise  is  to  defeat  a  meritorious  class  of 
claimants  who  bring  themselves  within  the  plain  letter  and  spirit  of  the  act  by 
proving  every  essential  requirement  of  law.  I  am  of  the  opinion  when  soldier  has 
served  a  term  of  enlistment  of  ninety  days  or  more  and  has  been  honorably  dis- 
charged therefrom,  reenlists  and  dies  during  his  subsequent  term— which  death  is 
not  the  result  of  a  violation  of  any  law,  rule,  or  regulation  of  the  military  or 
naval  service — the  requirements  of  the  act  of  June  27, 1890,  as  to  length  of  service 
and  honorable  discharge  are  fulfilled,  and  his  widow  is  entitled  to  pension  on 
compliance  with  the  other  conditions  of  the  act. 

I  am  of  the  opinion  that  the  same  mle  is  applicable  to  this  case,  and 
while  not  passing  on  the  merits  of  this  case,  as  the  evidence  is  too 
meager,  yet  the  rejection  of  the  claim  on  the  grounds  stated  is  not 
tenable. 

The  motion  for  reconsideration  is,  therefore,  sustained,  the  former 
departmental  decision  of  April  27, 18d3,is  reconsidered,  and  the  Bureau 
action  of  August  10, 1891,  is  reversed. 

The  case  is  remanded  for  fhrther  investigation  and  reac^udication  in 
accordance  with  the  facts,  and  the  rule  of  construction  as  herein 
announced. 


commencement  of  increase-new  bi8abilitt. 
Stephen  Hiett. 

Where  a  pensioner  under  the  law  of  July  14, 1862,  files  an  application  for  additional 
pension,  based  on  a  newly  alleged  cause  of  disability,  not  specific,  such  claim, 
if  aUowed,  dates  from  the  time  of  filing  such  application,  and  not  from  the  date 
of  the  examining  surgeon's  certificate  establiehiug  a  pensionable  degree  of 
disability  from  said  newly  alleged  cause. 

In  such  cases  the  date  of  commencement  is  goremed  by  the  proviso  in  section  2  of 
the  act  of  March  3, 1879,  and  not  by  section  4698^,  Revised  Statutes. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSy 

April  30^  1898. 

Claimant's  attorney,  on  December  2, 1897,  filed  a  motion  for  recon- 
sideration of  departmental  decision  of  November  30, 1896,  aflBrming  the 
Bureau  action  of  March  31, 1896,  adjudicating  his  claim  certificate  No. 
176872,  for  increase  and  additional  pension  based  on  an  old  and  neivly 
alleged  disability,  filed  August  20,  1890,  and  August  12,  1893,  and 
granting  him  an  increase  to  third-grade  rate  from  August  20, 1896,  the 
date  of  the  last  medical  examination. 
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Claimant,  Stephen  Hiett,  enlisted  Angnst  8, 1862,  and  was  discharged 
Hay  20,  1865.  He  was  pensioned  from  date  of  discharge  at  $8  per 
month  for  gnnshot  wound  of  left  hand  and  breast. 

It  is  contended  in  support  of  said  motion,  as  was  also  contended  in 
the  former  appeal,  in  brief,  that  it  was  error  to  adjudicate  the  claim 
for  additional  pension  based  on  newly  alleged  causes  of  disability,  noii- 
specillc  in  character,  as  a  straight  increase,  and  date  the  commence 
ment  of  increase  from  the  last  medical  examination  instead  of  from  the 
date  of  filing  the  application. 

The  solution  of  this  question  involves  the  question  as  to  whether  the 
admission  of  the  new  cause  of  disability  affected  the  rate  of  pension  to 
which  he  was  entitled,  or  whether  his  increased  rate  was  on  account  of 
increased  degree  of  disability  arising  from  the  causes  for  which  he  was 
pensioned,  at  the  date  of  filing  his  application  for  increase  on  account 
of  old  and  new  disabilities. 

At  the  time  of  filing  his  application  of  August  20, 1890,  for  increase 
on  account  of  pensioned  causes  and  weak  eyes  and  partial  blindness 
resulting  from  smallpox,  loss  of  teeth,  result  of  scurvy  of  service  origin, 
he  was  in  receipt  of  a  pension  at  $18  per  month  on  account  of  gunshot 
wound  of  left  hand  and  breast,  and  resulting  disease  of  lungs,  allowed 
August  3, 1888. 

His  application  of  August  20, 1890,  not  having  been  adjudicated,  he 
filed  a  second  application  August  12,  1893,  by  another  attorney,  in 
which  he  claimed  increase  on  account  of  pensioned  causes,  and  he 
alleged  again  the  new  disability,  i.  e.,  impaired  vision,  resulting  from 
smallpox  contracted  in  service  at  New  Orleans  in  1864. 

Instead  of  a4judicating  these  claims  the  Bureau,  on  December  20, 
1895,  five  years  and  four  months  after  he  had  filed  his  first  application 
for  additional  pension,  notified  claimant  that  the  rate  of  918  per  month 
was  abolished  by  the  act  of  March  3, 1883,  and  $24  substituted  there- 
for, and  calling  upon  him  for  evidence  to  show  that  his  disabilities 
were  equivalent  to  the  loss  of  a  hand  or  a  foot,  and  in  case  of  his  failure 
to  furnish  said  evidence,  his  pension  would  be  reduced  to  $17  per 
month. 

At  this  time  all  the  evidence  as  to  incurrence  and  continuance 
of  disease  of  eyes  and  mouth  was  filed  in  the  case  that  was  on  file 
when  the  case  was  adjudicated  March  31, 1896,  when  claimant  was 
adjudged  entitled  to  a  rating  of  six-eighteenths  on  account  of  disease 
of  eyes  and  mouth.  Combined  rating  not  to  exceed  $24  per  month 
from  February  26, 1896. 

So,  also,  all  the  certificates  of  medical  examinations  except  the  last, 
of  February  26, 1896,  were  then  on  file. 

Considering  now  the  question  of  soldier's  disabilities  from  the  causes 
for  which  he  was  pensioned,  and  rated,  by  the  action  of  March  31, 1896, 
and  subsequent  to  August  20, 1890,  the  date  of  filing  his  application 
for  new  disabilities  and  increase,  it  appears  that  he  was  first  medically 
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examined  under  said  application  November  25, 1890,  when  the  board 
at  Sullivan,  Ind.,  reported  his  condition  as  follows: 

Pulse  rate,  70;  respiration,  20;  temperature,  97;  height,  5  feet  4  inches;  weight, 
112^  XM>nnds;  age,  54  years. 

Tongue  red,  smooth,  and  slightly  furred.  Skin  anaemic  and  body  is  poorly  nour- 
ished. The  middle  finger  of  left  hand  has  been  removed  aboat  the  middle  of  first 
phalanx  and  the  stump  is  firmly  adherent  to  third  finger.  There  is  firm  anchylosis 
of  joint  formed  by  the  first  and  second  phalanges  of  first  finger  and  partial  anchylo- 
sis of  all  other  joints  of  first  and  third  fingers.  Muscalar  tissue  is  wasted  and  ten- 
dons drawn  so  that  the  hand  is  not  of  very  much  use  in  the  performance  of  mannal 
labor.  There  are  five  or  six  small  cicatrices  over  anterior  and  lower  portion  of  left 
lung  whore  claimant  says  that  buckshot  entered,  and  claimant  says  that  it  is  very 
tender  over  ribs  on  left  side  abont  2  inches  below  left  nipple.  There  is  a  small 
scar  1  inch  to  right  of  third  lambar  vertebrae  that  is  very  tender,  and  claimant 
says  that  a  shot  was  removed  Arom  there.  Left  side  of  thorax  does  not  appear  as 
full  as  right  one,  and  we  find  left  side  of  thorax  1  inch  smaller  than  right. 
Measurement  of  chest  at  rest  31  inches,  on  expiration  2&i,  and  on  inspiration  32^ 
inches. 

Percussion  resonance  impaired  over  entire  left  lung,  vesicular  murmur  indistinct 
and  some  brouchial  breathing.  Heart  appears  normal.  Claimant  has  five  teeth 
above  and  eight  below,  and  half  of  them  are  so  loosened  that  they  could  be  removed 
with  the  fingers.  Gums  are  spongy  and  fauces  and  pharynx  are  very  red  and  blood 
vessels  are  enlarged.  Mucous  membrane  is  thickened  and  considerable  pus  on  pos- 
terior part  of  pharynx.  The  margins  of  both  upper  and  lower  lids  of  each  eye  are 
infiamed  and  thickened,  and  especially  of  right  eye.  Claimant  can  read  at  20  feet 
the  letters  on  Snellen's  card  that  should  be  read  at  120  feet. 

He  is,  in  our  opinion,  entitled  to  eight-eighteenths  rating  for  the  disability  caused 
by  gunshot  wound  of  left  hand,  four- eighteenths  for  that  caused  by  scurvy  and  loss 
of  teeth,  and  four-eighteenths  for  that  caused  by  disease  of  eyes;  eight-eighteenths 
for  gunshot  wound  of  left  breast  and  resulting  disease  of  lung. 

He  was  next  medically  examined  September  20, 1893,  when  the  board 
reported  his  condition  as  follows: 

Pulse  rate,  72;  respiration,  20;  temperature,  99;  height,  5  feet  6  inches;  weight, 
110  pounds;  age,  56  years.  Circumference  of  chest  on  expiratiou,  29^  inches;  on 
inspiration,  31^  inches. 

He  has  a  number  of  scars  (9)  on  the  left  side,  ranging  from  an  inch  above  the 
nipple  to  the  lower  border  of  the  rib. 

Part  of  the  shot  were  taken  out  in  front,  and  three  were  taken  out,  as  the  scars 
show,  to  the  right  of  spine. 

There  is  one  shot  supposed  to  be  lodged  in  the  lungs. 

The  heart  sounds  are  about  normal.  There  is  an  asthmatic  condition  of  the 
respiratory  organs. 

There  has  been  a  flesh  wound  on  the  inside  of  the  lower  third  of  the  left  leg,  which 
was  not  done  at  the  same  time  that  the  wounds  on  the  right  side  were. 

There  is  varicose  veins  of  both  legs,  most  prominent  just  below  popliteal  spaces. 

The  middle  finger  of  left  hand  has  been  amputated  through  first  phalanx  and  the 
other  three  fingers  are  so  iujured  as  to  be  useless,  or  almost  so. 

There  is  chronic  conjunctivitis  and  granulation  of  both  eyes,  worse  on  the  right 
side. 

There  is  some  entropion. 

The  disease  of  eyeii  is  of  long  standing,  and  he  states  that  it  is  the  result  of  an 
attack  of  measles  and  smallpox  which  he  had  while  in  the  service. 

There  is  irritability  of  the  bladder  produced  by  enlarged  prostate  gland.  He 
suffers  from  nasal  and  pharyngeal  catarrh. 


316  DECISIONS  RELATING  TO   PENSIONS. 

He  was  next  medically  examined  by  tbe  board  at  Yinoennes,  Ind., 
June  27, 1894,  which  reported  his  condition  as  follows: 

Pnlse  rate,  60;  respiratton,  18;  tempeimtnrey  98f ;  height,  5  feet  4  inohes;  weight, 
127  pounds;  age,  57  yean. 

Applicant  has  scnrvy.  His  gams  are  inflamed  and  nleerated  and  recede  from  the 
teeth.  His  stomach  is  dilated,  liver  torpid,  and  bowels  are  constipated.  His  skin  is 
sallow  and  his  entire  system  shows  signs  of  malnntrition.  There  is  no  evidence  of 
his  having  had  smallpox;  there  are  no  pits  or  other  indication.  Applicant  hss 
received  an  ii^lury  of  left  hand,  the  second  finger  having  been  shot  away,  and  tiie 
functions  of  the  first  and  third  fingers  are  destroyed.  The  tendons  of  these  fingers 
are  adhered  to  sarroanding  tissnes  and  the  injury  is  equal  to  the  loss  of  the  first, 
second,  and  third  fingers.  He  has  four  scars  in  right  side  Just  above  the  spine  of 
the  ischium.  The  scars  are  about  one-fourth  inch  in  diameter  and  adherent  and 
give  the  appearance  of  gunshot  wounds.  He  also  has  two  scars  in  left  breast  Just 
1  inch  below  left  nipple.  Soars  are  adherent  and  about  one-third  inch  in  diameter. 
The  scars  on  breast  and  in  left  side  do  not  interfere  with  function  of  parts.  Appli- 
cant's heart  and  lungs  are  normal.  He  has  a  chronic  catarrhal  infiammation  of  the 
lids  of  both  eyes,  but  there  is  no  pannus  of  the  cornea  of  either  eye,  and  all  of  the 
deeper  structures  are  normal.  His  vision,  according  to  Snellen's  test,  is  one-half. 
He  can  distinguish  the  letters  F,  D,  T,  6  at  a  distance  of  20  feet.  He  is  totally 
unable  to  earn  a  living  by  manual  labor  as  a  result  of  scurvy  and  injuries  from 
gunshot  wounds.  We  believe  him  to  be  a  man  of  good  habits.  We  attribute  the 
condition  of  his  stomach,  liver,  and  nutrition  to  his  scnrvy  and  do  not  believe  he 
has  chronic  diarrhea. 

The  gunshot  wounds  just  over  hip  show  signs  of  occasionaUy  snppnrating,  and 
while  they  do  not  include  surrounding  tissues  thny  are  tender  and  painful  and  thereby 
interfere  slightly  with  function  of  parts.  There  is  no  limitation  of  motion,  and  func- 
tion of  parts  are  but  slightly  interfered  with.  Wound  under  left  nipple  does  not 
interfere  to  any  marked  degree  with  function  of  parts. 

He  was  last  medically  examined  by  the  board  at  Terre  Hante,  Ind., 
February  26, 1896,  which  reported  his  condition  as  follows: 

Pulse  rate,  108;  respiration,  24;  temperature,  99;  height,  5  feet  5i  inches,  weight, 
115  pounds;  age,  r)9  years. 

The  second  finger  of  left  hand  has  been  removed  just  below  articulation  of  first 
and  second  phalanges.  The  end  of  stump  is  very  tender.  The  hand  is  weakened 
sixth-eighteenths.  We  find  five  or  six  small  scars  on  left  side  of  chest,  anterior 
aspect.  The  scars  are  nonadherent.  (Seediag.)  His  chest  is  narrow,  and  he  is 
very  much  emaciated;  is  able  to  do  but  little  work.  Full  inspiration,  31^;  forced 
expiration,  30  inches.  There  is  diffused  flatness  over  entire  chest  and  dnllness  over 
lower  and  posterior  portion  of  left  lung.  The  vesicular  mnrmur  in  entire  left  lung 
is  feeble,  at  base  almost  lost.  In  spaces  we  find  crackling  rales  more  marked  on  left 
side.    He  has  a  moist  cough,  and  expectorates  mncu  pus.    Fourteen -eighteenths. 

Claimant  denies  a  history  of  chronic  diarrhea.  His  emaciation,  in  our  opinion,  is 
due  to  results  of  scurvy  and  disease  of  lungs.  Has  but  four  teeth  in  upper  jaw  and 
two  in  the  lower.  Mucous  membrane  of  mouth  is  very  vascular,  and  gums  are 
swollen  and  spongy.    The  stomach  and  bowels  are  tympanitic.    Six-eighteenths. 

No  evidence  of  disease  of  kidneys.  Has  a  well-marked  lumbago.  Is  unable  to 
bend  forward  and  touch  the  floor.  Motion  of  back  painful  and  limited  one-half. 
Four-eighteenths.  There  is  no  evidence  of  hemorrhoids  or  disease  of  kidneys.  He 
has  an  enlarged  prostate  gland. 

No  evidence  of  wound  of  left  hip.  .  Lids  of  each  eye  inflamed  and  thickened ;  con- 
junctiva filmy.  Pupils  equal  in  size  and  partially  dilated.  Media  clear;  fundus 
somewhat  hazy.  Disc  outlined,  normal  in  size.  Reads  Snellen  with  both  and  each 
separately  at  13  feet.    Four-eighteenths. 
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Heart's  action  rapid  and  somewhat  irregular,  otherwise  normal.  Bapid  action  of 
heart  may  be  attribated  to  disease  of  longs  and  result  of  scurvy  (indigestion). 

The  man  is  unable  to  earn  a  support  at  manual  labor.  He  is  emaciated  and  broken 
down. 

On  May  1, 1889,  prior  to  filing  his  application  for  additional  pension  on 
account  of  disease  of  eyes  and  moatb,  be  was  rated  eigh teen-eighteenths 
for  gunshot  wound  of  left  hand,  eight-eighteenths  for  rheumatism,  four- 
eighteenths  for  disease  of  lungs,  and  2  grade  on  account  of  disease  of 
eyes.  This  board  certified  vision  of  left  eye,  five- twentieths;  right  eye, 
three-twentieths  (Snellen's  types);  that  there  was  tenderness  in  ciliary 
regiout  right  most  so;  pterygium  at  inner  canthus  of  left  eye;  depressed 
and  whitened  optic  papillse  in  both  eyes. 

James  A.  Oatlin  testified  September  12, 1894,  from  an  acquaintance  of 
thirty-five  years: 

That  claimant  had  suffered  firom  disease  of  eyes  and  scurvy ;  that  he  had  been,  for 
the  last  ten  years  or  more,  entirely  incapacitated  and  unable  to  perform  manual  labor, 
ftom  his  perM>nal  knowledge  of  his  physical  condition. 

George  W.  Dooley  testified  September,  1894: 

That  he  had  been  intimately  acquainted  with  claimant  since  his  discharge,  and  has 
seen  him  every  few  days ;  that  he  had  been  seriously  afflicted  with  disease  of  eyes, 
scurvy  of  the  mouth,  and  other  ailments,  and  that  for  the  greater  part  of  the  time 
he  had  been  able  to  perform  but  little,  if  any,  manual  labor. 

John  M.  Santh  testified  June  1, 1895: 

That  he  saw  claimant  on  his  return  from  the  Army ;  that  he  has  known  him  prior 
to  and  since  service;  that  he  had  been  continuously  afflicted  with  sore  mouth,  which 
the  doctor  called  scurvy,  and  disease  of  eyes ;  that,  in  his  judgmeut,  the  claimant  has 
not  been  able  to  do  a  half  a  day's  work  since  be  came  home  from  the  Army^  and  at 
present  and  for  some  time  past  he  has  not  been  able  to  do  any  work  at  all;  that  he 
has  lived  near  claimant  since  his  return  from  service. 

William  McGlnre  testified  April  27, 1895: 

That  he  was  with  claimant  and  lived  in  the  same  neighborhood  about  a  year  after 
he  came  home  from  the  service;  that  he  was  troubled  with  his  eyes  and  had  to  keep 
a  handkerchief  over  them  all  the  time ;  that  he  lived  near  him  about  seven  years 
and  then  did  not  see  him  again  until  in  the  fall  of  1894,  when  he  was  in  such  poor 
health  that  he  was  wholly  unable  to  do  anything,  and  at  the  present  time  is  not  able 
to  do  any  kind  of  work  at  all. 

Dr.  John  S.  Murphy  testified  October  11, 1894: 

That  he  had  known  claimant  for  the  last  fifteen  years  and  treated  him  for  chronic 
sore  eyes  in  1881,  at  which  time  he  was  "in  a  very  broken-down  condition ;''  also 
treated  him  for  scorbutus;  treated  him  in  August,  1894;  that  claimant  is  a  man  of 
good  habits. 

On  January  6, 1896,  three  ivitnesses  testify  to  claimant's  condition: 

That  it  was  greater  than  the  loss  of  an  arm  or  a  leg;  that  he  was  unable  to  work, 
bat  is  confined  to  his  house  and  bed  fur  weeks  at  a  time. 

In  the  Bureau  action  of  March  31,  1896,  claimant  was  rated  six- 
eighteenths  for  disease  of  eyes  and  mouth  by  the  medical  referee,  who 
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also  held  that  there  was  no  ratable  disability  from  buckshot  woand  of 
left  hip,  chronic  diarrhea,  and  alleged  piles  and  disease  of  kidneys 
shown  since  filing  claim. 

This  would  indicate  that,  from  a  medical  standpoint,  claimant's  dis- 
ability is  due  to  his  pensioned  causes. 

It  also  appears  that  claimant  established  his  claim  based  on  newly 
alleged  disabilities — disease  of  eyes  and  mouth — and  that  he  was 
accorded  a  rating  therefor.  It  is  also  clear  from  the  evidence  that 
these  disabilities  materially  add  to  the  disability  due  to  the  gunshot 
wounds  and  disease  of  lungs  for  which  he  had  previously  been  pea- 
sioned  at  $18  per  month.  It  is  also  clear  to  my  mind  that  claimant 
should  have  been  accorded  the  benefit  of  a  rating  for  his  new  disabili- 
ties from  August  20, 1890,  the  date  of  filing  his  application  therefor. 

Where  a  x>ensioner  under  the  law  of  July  14, 1862,  files  an  applica- 
tion for  additional  pension,  based  on  a  newly  alleged  cause  of  disability, 
not  specific,  such  claim,  if  allowed,  dates  from  the  time  of  filing  snch 
application  and  not  from  the  date  of  the  examining  surgeon's  certificate 
establishing  a  pensionable  degree  of  disability  from  said  newly  alleged 
cause. 

In  such  cases  the  date  of  commencement  is  governed  by  the  proviso 
in  section  2  of  the  act  of  March  3,  1879,  and  not  by  section  4698^, 
Eevised  Statutes.    (See  Digest  of  1885,  p.  327-,  Digest  of  1897,  p.  102.) 

I  am  of  the  opinion  that  this  motion  should  be  allowed;  the  depart- 
mental decision  of  November  30, 1896,  and  the  Bureau  action  of  March 
31,  1896,  should  be  reversed.  It  is  accordingly  so  ordered,  and  the 
papers  in  the  case  are  herewith  returned. 
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Sabah  0.  Thompson  (widow). 

The  evidence  shows  that  cUimant  was,  at  the  time  of  filing  her  declaration,  in  pos- 
session of  ample  means  of  support  other  than  her  daily  labor,  having  been 
allowed  $300  from  her  husband's  estate  for  support  for  one  year,  and  she  is  not 
pensionable  under  the  act  of  June  21,  1890,  under  the  declaration  filed,  though 
she  may  now  be  dependent. 

Assistant  Secretary  Webster  Davw  to  the  Commissioner  of  FensioM, 

April  30j  1898. 

Edward  L.  Thompson,  late  of  Company  D,  Thirty-ninth  Iowa  Vol- 
unteers, died  on  the  19th  day  of  January,  1896,  leaving  a  pending 
claim  for  pension  under  a  declaration  filed  July  7, 1890.  lJx>on  the 
intervention  of  his  widow,  Sarah  G.  Thompson,  said  claim  was  adjudi- 
cated and  approved  on  August  22, 189G,  at  the  rate  of  $6  per  month. 

On  February  8, 1896,  said  widow  also  filed  a  declaration  for  widow's 
pension  (No.  628428),  under  the  provisions  of  the  act  of  June  27, 1890, 
in  behalf  of  herself  and  four  minor  children  under  16  years  of  age. 
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The  claim  was  rejected  on  May  19, 1897,  on  the  ground  that  it  is  not 
shown  by  the  evidence  adduced  upon  special  examination  that  claim- 
ant  was,  at  date  of  filing  her  application,  dependent  within  the  meaning 
of  the  said  act. 

Assigning  said  action  as  error,  appeal  was  taken  on  September  3, 
1897,  resting  npon  the  contention  which  is  substantially  set  out  in  the 
grounds  of  the  motion  as  follows: 

The  estate'  of  her  late  hasband,  which  is  nneettled  and  now  in  court,  was  only 
invoiced  at  foarteen  hundred  and  forty-four  dollars  ($1,444.00),  goods  and  cash  on 
band  at  time  of  his  death,  and  according  to  the  laws  of  Iowa  the  widow  is  only 
entitled  to  one-third  (i)  of  the  late  husband's  estate  after  aU  cost  of  administration 
is  paid,  and  in  this  case  claimant  was  allowed  three  hundred  dollara  ($300.00)  for 
support  of  claimant  and  her  minor  children  for  the  year  she  had  to  settle  the 
estate  in. 

By  order  of  the  court  claimant  was  allowed  to  sell  said  stock  of  goods  and  invest 
the  proceeds,  with  about  four  hundred  dollars  ($400.00)  that  she  received  of  her  late 
husband's  pension,  in  an  eighty  (80)  acre  farm,  valued  at  two  thousand  ($2,000.00), 
she,  as  administratrix,  assuming  a  mortgage  on  said  land  at  six  hundred  dollars 
(1600.00),  bearing  8  per  cent  interest,  and  payable  annually. 

In  addition  to  the  facts  recited  in  the  appeal,  which  are  approximately 
borne  out  by  the  evidence  in  the  case,  it  is  material  to  add  a  portion  of 
claimant's  testimony,  as  follows: 

December  8, 1896, 1  bought  80  acres  of  land,  where  I- now  live,  for  $2,000.  I  paid 
11,400  cash  and  gave  mortgage  of  $600.  I  bought  in  my  own  name,  Sarah  C. 
Thompson.  The  money  paid  for  the  land  was  all  I  had,  both  my  own  and  that  of 
the  estate.  I  now  have  this  80  acres  of  land,  mortgaged  for  $600,  four  horses,  three 
cows  and  three  heifers,  two  hogs  and  two  little  calves,  and  a  colt.  That  is  all  the 
stock  I  have. 

The  evidence  in  the  case  does  not  fix  any  value  npon  the  live  stock 
abqve  mentioned.  The  interest  of  the  claimant  in  the  farm,  it  appears, 
is  about  one- third  of  $1,400,  and  it  may  be  assumed  that  the  value  of 
her  estate,  both  real  and  personal,  would  not  exceed  $600.  The  ques 
tion  then  arises,  Does  a  widow,  with  a  ^'  means  of  support  ^'  equivalent 
to  $600,  occupy  a  peusionable  status  under  the  act  of  June  27, 1890  f 

In  the  case  of  Susan  Landgraf  (7  P.  D.,  380)  it  is  said: 

A  strict  construction  of  the  language  of  the  statute  would  exclude  from  its  benefits 
a  widow  who  has  any  means  of  support  whatever  other  than  the  proceeds  of  her 
labor.  It  is  not  believed  that  such  a  construction  would  be  in  harmony  with  the 
spirit  and  intent  of  the  law. 

In  the  same  case  it  is  also  held: 

Without  undertaking  to  lay  down  an  inflexible  rule  it  may  be  said  that,  in  gen- 
eral, where  a  widow  is  said  to  have,  from  sources  independent  of  her  labor,  an 
income  considerably  in  excess  of  the  amount  which  the  act  of  June  27, 1890,  pro- 
vides for  widows  who  have  no  income  or  means  of  support  outside  of  their  earnings, 
such  widow  does  not  come  within  the  class  for  whose  benefit  said  act  was  intended. 

It  will  thus  be  seen  that  the  line  which  determines  the  pensionable 
or  nonpensionable  status  of  a  widow  is  only  approximately  fixed,  aud 
each  case  must  stand  somewhat  upon  its  own  peculiar  conditions. 
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Since  it  is  held,  BabBtantially,  that  an  applicant  who  has  a  ^' means  of 
sapport"  which,  aided  by  reasonable  effort  on  her  part,  will  produce 
an  income  considerably  in  excess  of  the  amount  which  the  act  provides, 
is  not  pensionable,  it  seems  equally  logical  to  hold  that  an  applicant  u 
pensionable  whose  <^  means  of  support,"  although  aided  by  reasonable 
effort,  will  only  yield  an  income  considerably  less  than  the  amount 
provided  by  the  act 

The  '^  means  of  support"  of  the  applicant  in  this  case  is  limited  in 
value  to  about  $(iOO,  an  amount  which  manifestly  can  not  by  the  exer- 
cise of  reasonable  effort  on  claimant's  part  be  made  to  produce  an  income 
that  is  not  considerably  less  than  $S  per  month. 

There  is,  however,  another  question  in  this  case.  The  claimant  filed 
her  application  in  less  than  one  month  after  the  death  of  her  husband, 
daring  tlie  same  year  in  which  she  was  awarded  $300  by  the  court  as  a 
support  for  herself  and  minor  children.  If  she  should  be  pensioned 
under  her  pending  application  it  must  take  effect,  under  the  law,  irom 
the  date  of  filing  the  same.  But  during  the  period  of  one  year  imme- 
diately following  the  death  of  her  husband  she  had  ample  means  of 
support.  For  the  reason  that  claimant  at  the  time  of  filing  her  decla- 
ration did  not  occupy  a  pensionable  status  the  action  appealed  from  is 
affirmed. 

DBFEXDKNCE-ACT  JUNE  «7,  1890. 

IBABBLLE  VABOO. 

Ab  the  evidence  in  this  case  fails  to  show  the  value  of  claimant's  means  of  snpport, 
the  motion  is  sustained,  and  departmental  decision  of  March  13,  1997,  reversed, 
and  a  special  examination  ordered. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

April  30y  1898. 

Claimant's  attorney,  on  October  26, 1897,  filed  a  motion  for  reconsid- 
eration of  departmental  decision  of  March  13, 1897  (9  P.  D.,  1),  affirming 
the  Bureau  action  of  September  28, 1895,  rejecting  her  widow's  claim 
No.  591143,  filed  February  20, 1894,  under  section  3  of  the  act  of  Jnne 
27, 1890,  on  the  ground  that  she  had  ^<  other  means  of  support  than  her 
daily  labor,  it  appearing  that  she  iiad  a  life  lease  of  valuable  property, 
and  is  therefore  not  dependent  within  the  meaning  of  the  act  of  Jane 
27, 1890." 

It  is  argued  on  behalf  of  claimant  that — 

The  contention  of  the  appeal  was  that  the  rejection  of  the  case  is  error  beeanse  as 
a  matter  of  fact  the  income  derived  by  her  from  the  proi>erty  (farm  land)  which  she 
oocnpies  is  not  hers  by  right  but  by  safferance  of  another  person  who  is  legally 
entitled  thereto  but  allows  the  claimant  to  freely  occupy  and  enjoy  the  benefits  of 
the  property.  The  decision  is  based  npon  a  misconception  of  the  views  npon  which 
the  appeal  was  based,  as  there  was  no  contention  that  because  the  property  occupied 
and  used  by  the  widow  was  not  left  to  her  or  for  her  use  by  the  soldier,  she  shoald 
be  regarded  as  entitled  to  the  benefits  of  the  act  of  June  27, 1890. 
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What  ifl  eontended  is  that  if  the  view  expressed  in  the  decision  rendered  were  cor- 
Twi,  then  the  claimant  would  be  equally  independent  if  she  were  the  guest  of  her 
State  in  its  penal  institution  or  an  inmate  of  one  of  the  county  almshouses,  because 
here,  too,  it  would  be  a  question  as  to  the  actual  circumstances  of  the  claimant,  and 
it  would  be  shown  that  she  was  being  comfortably  housed  and  clothed  and  fed  at 
the  public  expense.  In  the  case  at  bar,  the  Bureau  rejected  the  claim  on  the 
ground  that  the  claimant  has  "  a  life  lease  in  valuable  property/'  which  statement 
does  not  appear  to  be  true,  unless  free  occupancy  by  sufferance  constitutes  in  law 
a  life  lease.  The  fact  appears  to  be  that  whatever  interest  the  claimant  has  in  the 
property  in  question  is  subject  to  the  prior  interest  of  her  mother-in-law,  continuing 
darlDg  the  latter's  life. 

"Means  of  support''  within  the  meaning  of  the  law,  we  submit,  is  not  charity, 
whether  public  or  private  in  character.  It  is  that  support  to  which  the  claimant 
has  a  right  and  can  maintain  in  law  or  equity.  It  is  not  questioned,  we  believe,  in 
the  case  at  bar  but  that  the  person  having  the  right  to  what  the  claimant  enjoys 
may  dispossess  her  at  any  day;  and  if  this  is  true  it  can  hardly  be  said  that  the 
property  is  to  her  a  *'  means  of  support''  within  the  meaning  and  intent  of  the  law. 

The  fluding  of  facts  in  said  decision  were  as  follows : 

Claimant  has  a  dower  inteiest  in  80  acres  of  land,  and  there  ap{)ears  to  be  no  con- 
tention but  this  would  take  her  outside  the  statute  invoked  were  it  not  for  the 
reason  that  the  dower  is  subject  to  the  life  eHtate  of  her  mother-in-law.  It  is  shown, 
however,  that  claimant  has  the  free  use  of  the  laud,  her  interest,  in  fact,  being  not 
that  of  her  dower  interest,  but  that  of  a  free  tenant  by  permission  of  the  holder  of 
the  life  estate.  The  real  question  involved  is  not  as  to  the  means  the  claimant's 
husband  left  her,  but  it  is  rather  what  means  of  support  did  this  widow  actually 
have  when  she  tiled  her  declaration. 

The  question  asked  in  said  decision,  i.  e.,  <<  What  means  of  support 
did  this  widow  actually  have  when  she  filed  her  declaration  f "  does 
not  apxMsar  to  have  been  answered,  and  from  an  examination  of  the 
evidence  in  the  case  it  appears  to  be  ipipossible  to  answer;  yet  this  is 
the  main  question  in  the  case,  and  on  which  the  decision  must  turn. 

The  following  is  all  the  evidence  in  the  case  bearing  on  the  question 
of  value  of  claimant's  means  of  support: 

Edgar  P.  Spooner  sfnd  J.  F.  Prouty  testified  in  a  joint  affidavit  June 
16, 1895,  that— 

claimant  has  a  life  lease  in  80  acres  of  land  situate  in  the  town  of  Austin,  Mower 
County,  Minn.,  which  amounts  not  to  exceed  $200  i)er  year.  8he  also  owns  two  cows, 
which  constitute  the  character  and  value  of  all  property  possessed  by  her  and  the 
amount  of  her  income  from  all  sources. 

J.  G.  Hawkins  testified,  December  2(3, 1896,  that  soldier  left  claimant 
a  life  estate,  subject  to  the  life  estate  of  his  mother,  and  two  cows,  noth- 
ing more,  and  that  her  friends  have  been  obliged  to  help  her;  that — 

said  mother-in-law's  estate  comes  first,  but  up  to  the  present  time  she  has  allowed 
^e  said  Isabelle  Varco  the  free  use  of  said  land  after  paying  all  taxes  and  expenses 
ofkeepingup  the  same.  The  title  to  said  land  stands  iis  follows:  First,  a  life  estate 
to  the  mother  of  the  deceased;  then  a  life  estate  to  the  widow  of  deceased,  subject 
to  the  mother's  estate,  and  at  the  death  of  the  mother  and  widow  the  title  goes  to 
the  8on  of  the  deceased. 

J.  E.  Parmeter  testified,  December  26, 1896,  that  soldier  left  claimant 
as  her  only  means  of  support — 

ft  life  estate  in  80  acres  of  land,  subject  to  a  life  estate  of  Mrs.  E.  U.  Varco,  her 
P.  D. — VOL.  9 21 
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■iotb6r-in-l»w,  the  fee  going  to  a  bod  of  the  deeeaeed  on  the  death  of  hia  mother  and 
grandmother.  Her  mother-in-law  has  Buffered  her  thoe  far  to  have  the  free  nse  of 
•aid  land,  after  paying  all  the  taxea  and  expenses  of  running  the  same.  She  alto 
has  two  cows,  and  I  know  of  nothing  more.    She  i«  really  in  needy  circnmetanoes. 

Claimant  testified  that  tbe  only  property  left  her  by  her  husband, 
George  W.  Yarco,  was  two  cows  and  a  life  estate  in  80  acres  of  land, 
his  homestead.  That  the  mother  of  deceased  has  a  prior  life  estate  in 
said  land,  and  that  the  title  of  said  land,  subject  to  said  life  estates,  is 
in  a  son  of  said  George  W.  Yarco;  that  the  mother  of  her  husband 
has  allowed  her  to  occupy  said  land  since  the  death  of  her  husband,  on 
account  of  the  need  and  destitute  condition  of  affiant. 

The  foregoing  evidence  fails  to  state  the  value  of  the  real  estate  or 
any  facts  from  which  its  value  can  be  approximately  estimated.  The 
witnesses  who  estimate  the  value  of  claimant's  life  lease  at  not  exceed- 
ing $200  per  annum  do  not  indicate  what  they  mean  by  this  estimate, 
whether  this  is  the  net  or  gross  income  from  the  80  acres  per  annum,  or 
whether  the  $200  is  their  estimated  value  of  her  contingent  estate, 
which  has  never  vested,  and  may  never  vest  title  in  claimant. 

It  would  appear  i)rom  all  the  evidence  that  claimant  has  no  vested 
title  to  the  land,  her  estate  in  expectancy  being  but  a  contingent 
remainder,  and  that  her  benefits  derived  from  said  land  is  but  the 
voluntary  contribution  of  her  mother-in  law. 

The  decision  of  March  13, 1897,  was,  therefore,  hardly  responsive  to 
the  question  presented,  nor  in  hai-mony  with  the  decisions  of  this 
Department  in  similar  cases  of  this  class.  (See  cases  of  Evaline 
Davis  (widow),  9  P.  D.,  2;  Emma  T.  Wangelin  (widow),  9  P.  D.,  76.) 

The  main  question  to  be  det^inined  in  this  case  was,  and  is,  what 
was  claimant's  means  of  support  at  date  of  filing  her  application  f  and 
this  it  is  impossible  to  determine  from  the  evidence. 

I  am,  therefore,  of  the  opinion  that  the  motion  should  be  sustained, 
the  departmental  decision  of  March  13, 1897,  reversed,  and  a  special 
examination  directed 3  and  it  is  accordingly  so  ordered. 

The  papers  in  the  case  are  herewith  returned. 


COMMENCEMENT-INC?REASB-ACT  OF  JANUAKY  5,  1893. 

Daniel  Webster  Lev  an. 

The  date  of  commencement  in  Mexican  war  claims  for  increase  ander  said  act  is 
in  each  claim  the  day  on  which  the  case  is  legally  approved  by  the  Board  of 
Review. 

As  thiB  rule  was  followed  in  the  action  npon  this  claim,  the  same  was  proper,  and  is 
affirmed. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensianSj  May 

7,  1898. 

Daniel  Webster  Ijevan,  a  Mexican  war  survivor,  was  pensioned  as 
such  in  1887,  under  the  act  of  January  29, 1887,  his  pension  being  $8 
per  mouth,  commencing  from  the  date  of  the  passage  of  said  act.    He 
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filed  Jannary  21,  1893,  an  applioation  for  increase  under  the  act  of 
Janoary  5, 1893,  which  provides  as  follows: 

Be  it  miicUd,  fc,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  author- 
ized to  increase  the  pension  of  every  pensioner  who  is  now  on  the  rolls  at  eight 
dollars  per  month  on  aoconnt  of  service  in  the  Mexican  war  and  who  is  wholly  dis- 
abled for  mannal  labor,  and  is  in  snch  destitute  oironmstances  that  eight  dollars  per 
month  are  insufficient  to  provide  him  the  necessaries  of  life,  to  twelve  dollars  per 
luonth. 

This  claim  for  increase  was  rejected  January  25, 1894,  on  the  ground 
that  pensioner  was  not  wholly  disabled  for  manual  labor,  as  shown  by 
a  medical  examination  held  December  26, 1893.  This  action  was  com- 
municated to  claimant  and  his  then  attorney  January  30, 1894.  Subse- 
quently, or  on  January  14, 1897,  the  pensioner  filed  another  claim  for 
increase'under  the  same  act,  in  which  another  attorney  was  appointed. 
8aid  attorney  was  informed  April  23,  1897,  of  the  rejection  of  Janu- 
ary 25,  1894,  and  he  filed  an  appeal  April  30, 1897.  Before  the  same 
was  acted  on,  however,  the  claim  of  January  14,  1897,  was  allowed, 
the  rating  being  increased  to  $12  per  month,  and  the  said  appeal  was 
dismissed. 

In  this  allowance  the  increased  rate  was  made  to  commence  June  11, 
1897,  the  date  of  the  approval  of  the  same  by  the  Board  of  Review  of 
the  Burean.  The  attorney  then  filed,  August  17, 1897,  another  appeal, 
assigning  said  date  of  commencement  of  increase  as  error,  and  contend- 
ing that  the  higher  rate  should  have  been  commenced  from  the  date  of 
filing  the  application  therefor.  The  arguments  he  presents  in  support 
of  his  position  have  all  been  considered  in  previous  cases  of  similar 
nature. 

The  action  commencing  the  increase  of  pension  from  the  date  of 
approval  by  the  Board  of  Keview  was  based  on  an  order  of  the  Com- 
missioner.  No.  231,  dated  July  6, 1893,  as  follows: 

The  date  of  commenoement  in  Mexican  war  claims  for  increase  under  tho  act  of 
January  5, 1893,  shall  in  each  claim  be  the  day  on  which  the  ctiso  is  legally  approved 
by  the  Board  of  Review. 

This  order  and  the  action  of  the  Bureau  in  pursuance  thereof  in 
claims  for  increase  under  said  act  of  Jannary  5,  1893,  have  been 
approved  by  the  Department  in  a  number  of  decisions.  Among  the 
first  of  these  decisions  is  that  in  the  case  of  Edward  G.  Collins,  alias 
Edward  Grossweight,  late  of  Company  I,  Twenty-sixth  Ohio  Volunteers 
(Mexican  war),  and  dated  May  19, 1894.  It  is  therein  pointed  out  that 
although  the  provision  of  the  act  is  to  give  a  pension  of  $12  per  month 
instead  of  $8  to  such  Mexican  war  pensioners  as  were  then  on  the  rolls 
and  receiving  the  latter  amount,  yet  the  act  does  not  direct  that  the 
higher  rating,  or  increase,  shall  be  given  from  the  date  of  the  passage 
of  the  act,  but  title  to  the  same  is  made  contingent  upon  the  establish- 
ment of  certain  facts  or  conditions  by  proof,  to  the  satisfaction  of  the 
Commissioner.    It  is  then  stated : 

There  is  no  question  about  when  tho  act  toolc  effect.  But  that  docs  not  bear  on 
this  inquiry,  as  the  act  itself  grants  no  increase  of  peusiou,  but  only  authorizes  the 
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Secretary  to  act  when  cases  are  brought  before  him  and  the  necessary  facts  proven. 
It  is  this  action  that  grants  the  inorease  in  each  case,  and  the  increase  can  not  have 
an  existence  until  he  acts  and  grants  it. 

Ill  short,  as  no  specified  time  is  fixed  by  said  act  when  the  increased 
rate  of  pension  shall  commence  (as  is  the  case  with  other  laws,  which 
designate  the  date  of  passage,  or  the  date  of  medical  examination,  as 
the  date  of  commencement),  and  as  the  granting  of  said  increased  rate 
at  all  is  made  to  depend,  first,  on  the  proof  that  certain  couditioDS 
exist — viz,  entire  disability  to  perform  manual  labor,  and  destitution— 
and,  second,  upon  the  declaration  of  the  Bureaib  that  such  proof  is 
satisfactory,  it  must  necessarily  follow  that  title  does  not  exist  uutil 
such  declaration  or  approval  is  given,  and  the  increase  or  higher  rate 
begins  from  that  time — that  is,  from  the  date  of  approval  of  the  case  by 
the  Board  of  Review. 

Other  decisions  on  the  line  of  the  one  herein  cited  have  been  since 
rendered,  and  in  each  the  Bureau  order  No.  231  has  been  upheld.  The 
arguments  made  in  the  appeal  that  this  claim  is  not  afl'ected  by  section 
4713,  Revised  Statutes,  nor  by  section  4698j^,  Revised  Statutes,  but 
that  the  increase  would  properly  begin  from  the  date  of  filing  the 
application  therefor  if  the  proof  showed  the  conditions  imposed  by  the 
act  existed  at  said  date,  have  been  all  considered  in  the  several  deci- 
sions referred  to,  and  the  Department  has  preferred  to  interpi*et  the 
law  in  the  manner  herein  set  forth  for  the  reasons  given. 

This  claim  being  entirely  similar  to  those  heretofore  passed  upon,  it 
must  be  held  that  the  commencement  of  increase  was  properly  fixed  as 
from  the  date  when  approval  was  given  by  the  Board  of  Review,  viz 
June  11, 1897,  and  the  action  is  affirmed. 

It  should  be  remarked  that  the  pensioner  died  July  14, 1897,  and 
this  appeal  was  really  filed  on  behalf  of  the  widow,  who  has  been  since 
pensioned  in  her  own  right. 


adulterous  cohabitation- act  august  7,  188«. 
Elizabeth  Smith  (widow). 

The  eyidence  showH  that  from  1887  to  aboat  1893  the  appellant  and  one  Daniel  Boa- 
ton  lived  together  in  a  small  tenement  consisting  of  two  rooms;  that  a  part  of 
the  time  they  lived  there  alone  and  the  remainder  of  the  time  a  small  boy  lived 
with  them;  that  it  was  the  general  opinion  among  their  immediate  neighbors 
that  they  were  living  as  man  and  wife ;  that  on  several  occasions  the  appellant 
stated  that  Boston  was  her  husband ;  and  that  they,  in  fact,  were  not  legally 
married. 

Held:  That  the  facts  are  sufficient  to  Justify  the  action  of  dropping  her  name  from 
the  pension  roll  under  the  act  of  August  7, 1882. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj  Ma§ 

Uy  1898. 

1  have  considered  the  appeal  filed  August  23, 1897,  from  the  action 
of  your  Bureau  in  dropping  from  the  pension  roll  the  name  of  Elizabeth 
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Smith,  widow  of  Lewis  Smith,  formerly  a  soldier  in  Company  D, 
Thirty-fifth  Regiment,  United  States  Colored  Troops.  It  appears  that 
the  appellant  was,  in  Jnly,  1892,  granted  a  pension  nuder  the  act  of 
Jane  27, 1890,  and  that  she  continned  in  receipt  of  the  same  nntil  July 
6, 189G,  when  the  x>en8ion  was  terminated  on  the  gronnd  that  she  had 
slDce  the  passage  of  the  act  of  August  7,  1882,  lived  in  open  and 
notorious  adulterous  cohabitation  with  one  Daniel  Boston.  From  that 
action  she  appeals,  contending  that  she  has  furnished  abundant  evi- 
dence that  the  charge  against  her  was  false  and  that  she  is  a  woman 
of  good  moral  character. 

The  first  information  that  the  appellant  was  living  in  adultery  came 
to  your  Bureau  through  a  special  examiner  who,  in  September,  1895, 
forwarded  seven  depositions  made  before  him,  with  the  recommendation 
tbat  the  papers  in  the  case  be  sent  to  the  field  for  a  special  examina- 
tion.   A  special  examination  was  made  in  May,  1896. 

The  evidence  shows  that  from  1887  to  about  1893,  the  appellant 
rented  a  couple  of  rooms  in  a  tenement  house  in  Charleston,  S.  C,  and 
that  during  all  that  time  a  man  named  Daniel  Boston  made  his  home 
with  her.  It  is  not  conclusively  shown  that  they  occupied  the  same 
bed  or  sleeping  apartment.  She  says  he  was  simply  a  boarder  and  that 
he  slept  in  one  room  and  she  slept  in  the  other.  He  says  the  same. 
One  of  the  rooms  was  used  as  a  kitchen,  but  the  evidence  tends  to 
show  that  there  was  a  small  bed  or  lounge  in  it.  A  boy  named  Thomas 
Johnson,  a  relative  of  the  api>ellant,  lived  there  part  of  the  time. 

The  appellant  swears  that  Boston  and  the  boy  slept  in  the  bed  in 
the  kitchen  and  they  both  corroborate  her.  One  witness  swears  that 
the  bed  in  the  kitchen  was  too  small  for  two  persons.  All  agree  that 
it  was  a  single  bed.  There  is  no  evidence  of  any  familiarity  between 
Boston  and  the  appellant  on  which  to  base  a  positive  inference  that 
they  were  living  in  the  relation  of  man  and  wife,  but  it  was  undoubt- 
edly the  opinion  of  the  majority  of  their  near  neighbors  that  they  were 
80  living,  and  there  is  apparently  trustworthy  evidence  that  on  several 
occasions  the  appellant  stated  that  Boston  was  her  husband.  There  is 
also  some  evidence  that  on  one  occasion  he  declared  that  she  was  his 
lawful  wife. 

On  the  other  hand,  the  appellant  has  introduced  testimony  from  per- 
sons living  in  the  neighborhood,  who  say  they  always  supposed  that 
Boston  was  only  a  boarder  and  never  saw  or  heard  anything  to  indi- 
cate otherwise.  As  to  the  majority  of  these  i>er8ons,  however,  it  is 
clear  that  they  had  not  so  good  an  opportunity  to  know  the  actual  state 
of  affairs  as  those  who  testified  adversely.  An  exception  may  be  made 
in  the  case  of  J-  B.  Wethers,  who  lived  in  the  same  house,  but  he  admits 
that  there  was  "  a  neighborhood  rumor"  that  the  appellant  and  Boston 
were  cohabiting  as  man  and  wife.  There  is  considerable  testimony  of 
a  general  nature  to  the  effect  that  the  appellant  has  always  been  a 
woman  of  good  moral  character.    She  is  a  member  of  the  Morris  Street 
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Baptist  Gharch  (colored)  in  the  city  of  Charleston,  and  well  spoken  of 
by  ber  pastor. 

There  is  no  doabt  that  the  person  who  first  directed  the  attention  of 
your  special  examiner  to  this  case  was  actuated  by  malice,  and  I  sbonld 
not  be  inclined  to  attach  much  weight  to  his  testimony  were  it  not 
amply  corroborated  by  other  persons  who  are  not  shown  to  have  had 
any  motive  for  desiring  to  injure  the  appellant.  As  the  case  stands.  I 
am  of  the  opinion  that  the  evidence  establishes  the  following  facts: 

1.  That  the  appellant  and  Daniel  Boston,  from  1887  to  1893  or  there- 
abouts, lived  together  in  a  small  tenement  consisting  of  two  rooms. 

2.  That  during  a  part  of  that  time  they  were  the  only  occupants  of 
the  rooms.  During  the  remainder  of  the  time  a  small  boy  also  lived 
there. 

3.  It  was  the  general  opinion  in  the  immediate  neighborhood  thst 
they  were  living  as  nmn  and  wife. 

4.  The  appellant  stated  on  more  than  one  occasion  that  Boston  was 
her  husband. 

6.  That  they,  in  fact,  were  not  legally  married. 

The  appellant  is  about  43  years  old  at  the  present  time  and  Boston  is 
about  62.  Taking  all  the  facts  together,  I  think  they  establish  with 
reasonable  certainty  the  open  and  notorious  adulterous  cohabitation  of 
the  parties  during  the  period  referred  to. 

Much  of  the  testimony  favorable  to  the  appellant  relates  to  more 
recent  years,  during  which  her  relations  with  Boston  appear  to  have 
been  less  intimate. 

The  act  of  Congress  approved  August  7, 1882,  declares  that —  . 

The  open  and  notorions  adalterons  cohabitation  of  a  widow  who  in  a  ponatonfir  sliall 
operate  to  terminate  her  pension  from  the  commencement  of  snoh  cohabitation. 

After  careful  consideration  I  am  constrained  to  hold  that  the  action 
appealed  from  was  correct,  and  the  same  is  accordingly  affirmed. 


RATE   or  PENSION-DEAFNESS-PRACTICK. 

HiLKiAH  P.  Nichols  (deoeasbd). 

The  rating  of  pension  on  account  of  total  deafness  of  one  ear  was,  in  accordance 
with  established  practice,  daring  the  period  covered  in  this  case  (from  1865  to 
1870)  one  dollar  per  month. 

Assistant  Secretary  Webster  Davis  to  the  Cammissiimer  of  Pensions^ 

May  21^  1898. 

On  December  17, 1866,  Hilkiah  P.  Nichols,  who  was  a  member,  dar- 
ing the  late  war,  of  Company  M,  First  Vermont  Infantry,  filed  a  claim 
for  pension  on  account  of  deafness,  which  was  yet  pending  when  be 
died,  February  22,  1870,  and  was  completed  by  his  widow,  Mary  H. 
Nichols,  this  appellant.     It  was  allowed,  and  certificate  No.  934179, 
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issued  in  June,  1897,  grantiDg  pension  accordingly  at  $1  per  month  for 
total  deafness  of  right  ear. 

On  September  7,  1897,  said  widow  appealed,  contending  the  rate 
allowed  is  less  than  others  receive  for  the  same  degree  of  disability. 

The  rate  of  pension  allowed  in  this  case  is  in  accordance  with  the 
established  practice  as  to  jiension  for  the  period  over  which  the  pension 
in  this  instance  mns,  i.  e.,  from  discharge  in  1865  to  the  soldier's  death 
in  1870.  Thirteen  dollars  per  mouth  is  the  rate  allowable  for  this 
period  for  total  deafness  of  both  ears,  and  total  deafness  of  one  ear  is 
considered  to  entitle  to  but  $1  per  month.  (See  Pension  Laws,  Deci- 
sions and  Rulings,  1882,  pp.  151-152.) 

The  medical  referee  states  in  his  advisory  opinion  herein: 

The  rate  of  one-eighteenth  (or  $1)  was  the  recognized  rate  for  deafness  of  one  ear 
from  discharge  nntil  April  3, 1884,  when  the  Arst  change  was  made  in  the  rate  for 
this  disability.  The  same  rate  was  allowed  as  has  been  given  others  for  this  same 
disability,  and  under  the  practice  of  the  Bureau  a  higher  rate  could  not  have  been 
allowed. 

No  injustice  to  appellant  appears,  therefore,  in  the  adjudication  of 
her  deceased  husband's  claim.  The  rating  was  in  accordance  with 
established  practice,  and  is  affirmed. 


ADn-TEROUS  COHABrrATION-ACT  AUGUST  7,  188«. 

Matilda  Ague. 

1.  The  proTisions  of  section  2  of  the  act  of  August  1,  1882,  are  applicable  to  widows' 

claims  under  section  3  of  the  act  of  June  27,  1890. 

2.  Adulterous  cohabitation  of  a  soldier's  widow,  on  or  subsequent  to  August  7,  1882, 

terminates  her  pensionable  status  as  effectually  as  her  remarriage. 

3.  Section  2  of  said  act  of  August  7,  1882,  is  in  no  sense  a  penal  statute,  nor  is  it  to 

be  construed  according  to  the  rules  of  construction  of  penal  statutes,  but  is 
remedial  and  is  liberally  construed. 

AsHstant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj 

May  24^  1898. 

Claimant's  attorney  on  October  5, 181)7,  appealed  from  the  Bnrean 
action  of  August  16,  1895,  dropping  claimant's  name  from  the  rolls 
(widow's  pension,  certificate  No.  301629)  under  section  3  of  the  act  of 
Jane  27, 1890,  on  the  ground  that  she  had  violated  the  provisions  of 
the  act  of  August  7, 1882,  having  lived  in  open  and  notorious  adulter- 
ous cohabitation  with  one  Gary  Wallace  since  date  of  soldier's  death. 

The  following  is  the  brief  and  argument  in  supi)ort  of  the  appeal : 

I.  The  last  clause  of  section  2  of  the  act  of  August  7,  1882,  under  which  Mrs.  Ague 
was  dropped  from  the  pension  roll,  is  as  follows : 

''The  open  and  notorious  adulterous  cohabitation  of  a  widow  who  is  a  pensioner 
sbaU  operate  to  terminate  her  pension  from  the  commencement  of  such  cohabita- 
tion." 

This  section  declares  a  forfeiture  of  property  or  rights  to  property,  and  is,  there- 


328  DECISIONS    RELATING   TO   PENSIONS. 

fore,  to  be  couBtrued  strictly,  the  same  as  a  penal  Btatnto.  (EDdlicb,  Int.  of  SUtM, 
343;  Russell  r.  UniTersity,  1  Wheat.,  432;  United  States  r.  Athens  University,  35  Ga., 
344;  Sutherland,  Stat.  Cons't,  208,  358,  and  notes.) 

What  is  meant  by  a  strict  constraction  of  tbo  statutes f  On  this  point  see  Suth- 
erland, Stat.  Cons%  352  and  notes,  348;  Potter's  Dwarris.  245;  Andrew  r.  United 
States,  2  Story,  203;  2  Curtis,  502;  2  Paine,  162;  1  Blatch.,  151 ;  2  Wheat.,  119;  Suth- 
erland, Stat.  Cons't,  a50-353,  and  notes;  Endlicb,  329,  330;  Potter's  Dwarris,  21  Am. 
Rule;  29th  Rule  of  Vattell;  26  N.  Y.,  523;  95  N.  C,  434.  A  few  quoUtions  will  bt^ 
given. 

''Those  who  contend  that  a  penalty  may  be  inflicted  mnstshow  that  the  words  of 
the  act  distinctly  express  that,  under  the  circumstances,  it  has  been  incurred.  Tbey 
must  fail  if  the  words  are  merely  equally  capable  of  a  constraction  that  would  and 
one  that  would  not  inflict  the  penalty. ''    (Sutherland,  352.) 

''The  difference  between  a  liberal  and  a  strict  construction  of  a  statute  is  this: 
That  a  case  may  come  within  one  unless  the  language  excludes  it,  while  it  isexcladed 
by  the  other  unless  the  language  includes  it.^'    (Sutherland,  348.) 

"  It  is  our  duty  to  expound  and  not  to  make  acts  of  Parliament.  We  most  not 
extend  a  penal  law  to  other  cases  than  those  intended  by  the  legislature,  even  tbonph 
we  think  they  came  within  the  mischief  intended  to  be  remedied."  (Per  I.ord  Kenyoo 
in  Jenkesson  t\  Thomas,  4  T.  R.) 

(See  also,  as  especially  applicable,  329  Endlich  Int.  Stats.) 

II.  Applying  the  rules  of  law  and  the  principles  above  enunciated  to  the  facts  of 
this  case,  as  disclosed  by  the  record,  it  must  be  held  that  the  dropping  of  Mrs.  Ague 
Arom  the  pension  rolls  was  reversible  error,  which  this  Department  has  the  powerto 
correct  and  ought  to  correct  for  the  following  reasons: 

(1)  At  the  time  of  the  passage  of  the  act  of  June  27, 1890,  under  which  her  right 
to  pension  originated,  she  was  a  widow  who  was  not  living  in  'open  and  notorion.* 
adulterous  cohabitation.'  At  that  time  she  had  led  an  exemplary  and  vii-tnous  life 
for  at  least  four  years.  (2)  This  condition  continued  and  existed  when  she  mado 
application  for  pension,  when  her  pension  was  granted,  when  it  was  taken  from  hcc. 
and  continued  down  to  the  present  time. 

At  no  time  did  she  come  within  the  act  of  August  7, 1882,  as  "  a  widow  who  i^  a 
pensioner''  living  in  "open  and  notorious  adulterous  cohabitation.''  To  rule  other- 
wise is  to  read  into  the  Htatute  language  which  Congress  did  not  place  there,  whieb 
is  not  permissible.  Her  right  to  a  pension  under  the  act  of  1890  is  determined  by  her 
condition  or  status  at  the  time  of  her  application.     (Frances  Kendall,  8  P.  D.,  197.) 

With  respect  to  the  ruling  of  the  Department  in  the  case  of  Eliza  Fain,(7  P.  D.,  572), 
and  kindred  ca8os,wherein  a  diflercnt  construction  is  placed  upon  the  atatntes  from 
what  is  herein  contended  for,  it  is  snflicient  to  say  that  that  ruling  is  believed  to  bf 
incorrect  and  not  capable  of  being  sustained  in  law  or  in  equity.  It  is,  moreover, 
not  in  harmony  with  previous  rulings  of  the  Department  in  similar  cases.  (See  espe- 
cially Sarah  E.  West,  3  P.  D.,  115,  a  decision  by  Assistant  Secretary  Buaeey,  well 
considered  and  ably  sustained  by  reason  and  logic.) 

Soldier  enlisted  October  31, 1861,  and  was  discharged  February  21, 
1863.  He  reenlisted  February  1, 1864,  and  was  discharged  June  29, 
1865.  He  was  married  to  claimant  in  1863,  and  died  November  6, 1S82. 
Claimant  kept  a  bouse  of  prostitution  from  1882  to  1886,  and  had  two 
illegitimate  children  since  the  death  of  her  husband,  one  born  in  18S4 
and  the  other  in  1886,  as  the  result  of  her  adulterous  cohabitation  with 
one  Gary  Wallace.  She  subsequently  maintained  illicit  relations  with 
one  James  Sullivan  for  several  years— just  how  many  or  for  what  exact 
time,  does  not  appear;  but  claimant  testifies  that  since  her  pensioB 
was  allowed  under  the  act  of  June  27, 1890,  she  has  had  nothing  to  do 
with  any  man,  and  has  never  remarried.    John  H.  Kelly,  a  police  officer, 
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te&tiiied  before  a  8x>ecial  examiner,  June  3, 1893,  that  claimant  had  kept 
a  bouse  of  ill  fame  which  he  raided  twice,  and  he  had  heard  of  its  being 
raided  by  other  ofiBcers;  that  for  the  last  four  or  five  years  she  had  not 
been  so  notorious. 

Claimant  was  first  pensioned  August  12, 1891,  under  act  of  June  27, 
1890,  from  July  14, 1890,  and  her  name  was  dropped  from  the  rolls 
August  29, 1895,  on  the  ground  that  she  had  violated  the  provisions  of 
the  act  of  August  7, 1882.  The  evidence  in  the  case  shows  no  specific 
act  of  open  and  notorious  adulterous  cohabitation  since  the  passage  of 
the  act  of  June  27, 1890,  nor  does  it  satisfactorily  appear  when  said 
acts  ceased. 

The  special  examiner  on  June  10, 1895,  reported  that  since  claimant 

has  been  in  receipt  of  a  pension  she  haa  abandoned  her  former  habits  and  led  a  very 
j^ood  life;  that  her  condition  is  now  deplorable  enough,  yet  if  deprived  of  her  small 
pension  it  woald  be  worse,  and  she  wonld  either  be  forced  baok  in  her  former 
avocation  or  fall  a  charge  on  the  community  where  she  resides. 

Soldier  at.  date  of  his  death  left  a  pending  claim  for  pension,  which 
was  rejected  June  19, 1895,  on  the  ground  that  his  death  was  not  shown 
to  be  due  to  his  service. 

Claimant  filed  a  claim  as  widow,  under  section  4702,  Revised  Stat- 
utes, which  was  rejected  June  19,  1895,  on  the  ground  that  soldier's 
death  was  not  shown  to  be  due  to  the  service. 

Assuming  that  claimant  has  not  been  shown  guilty  of  notorious 
adulterous  cohabitation  since  she  was  granted  a  pension,  the  question 
raised  by  the  appeal  turns  upon  the  construction  of  the  phrase  ^^  who 
is  a  pensioner"  as  used  in  said  section  2  of  the  act  of  August  7, 1882. 

The  statute  in  question  has  been  the  subject  of  frequent  contention 
and  discussion  before  this  Department,  resulting  in  numerous  deci- 
sions, often  inharmonious,  and  some  of  which  are  in  direct  conflict 
with  each  other.  As  showing  the  difficulty  in  ascertaining  the  intent 
of  Congress  in  the  use  of  the  language  employed,  conflicting  decisions 
have  been  rendered  by  the  same  Secretary  and  same  Assistant  Secretary 
in  an  effort  to  correctly  interpret  the  law  in  question  (see  collocated 
cases,  Digest  of  Pension  Decisions  of  1897,  pp.  15  to  19),  and  in  one 
case,  at  least,  conflicting  rules  of  construction  appear  to  have  been 
applied  to  said  act  in  the  same  decision.  See  the  case  of  Sarah  E. 
West,  widow  (3  P.  D.,  115). 

In  that  case  it  was  said,  in  discussing  said  section  2  of  the  act  of 
August  8, 1882,  page  119,  that— 

it  was  somewhat  akin  to  a  penal  statnte,  and  as  snch  its  terms  mnst  be  literally 
enforced.  The  operation  of  penal  laws  can  not  be  safely  enlarged  b}'  interpretation. 
New  x>enalties  can  not  be  created  by  constraction  without  endangering  the  whole 
system  of  statutory  punishments. 

The  discussion  of  this  subject  is  closed  on  page  120  in  the  following 
language: 

While,  therefore,  the  forfeiture  in  question  is  somewhat  akin  to  a  penalty,  it  is, 
in  truth,  only  a  legal  recognition  of  the  fact  that  to  all  proper  intents  and  purposes 
the  widoVs  pensionable  condition  has  legally  ceased. 
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It  was  further  said,  on  page  117  of  said  case,  that — 

Tbo  laugriiage  of  the  Bection  is  that  **  the  open  and  iiotorions  adnlterons  oohabita^ 
tion  of  a  widow  who  is  a  peusionor  shall  operate  to  terminate  her  pensioii  fronibe 
commencement  of  snch  cohabitation.''  The  langnago  is  explicit  and  emphatic.  U 
explicitly  defines  the  crime  npou  which  the  fprfeitnre  of  pension  shall  be  baaed  m 
the  '*  open  and  notorious  adulterous  cohabitation  of  a  widow."  It  applies  the  pen- 
alty for  the  crime  thus  described  to  only  a  "  widow  who  is  a  pensioner." 

That  case  was  affirmed  by  Assistant  Secretary  Bassey,  who  rendered 
the  decision  in  the  West  case,  in  the  case  of  Cynthia  A.  Evans  (5  P.  D^ 
188),  wherein  he  defined  the  <' crime"  mentioned  in  the  West  dedsioD 
as  follows  : 

The  adulterous  cohabitation  which  the  law  thns  makes  the  jtronnd  of  forfeiture  ii 
a  living  together  in  the  apparent,  though  not  lawful,  relationship  of  hasband  and 
wife,  involving  ''the  voluntary  sexual  intercourse  of  a  married  person  with  a  persoe 
other  than  the  offender's  husband  or  wife,''  the  theory  of  the  law  being  that  a 
widow  who  is  a  pensioner  is  a  "married"  person  within  the  legal  definition  of 
''adultery''  and  within  the  meaning  of  the  inhibitory  clanse  of  section  2  of  the  act 
ofAugustT,  1882. 

It  would  thus  appear  that  in  order  to  sustain  the  construction  giTen 
to  the  statute  in  the  West  case  the  <^  widow  who  is  a  pensioner "  vas 
declared  to  be  a  widow  who  is  a  pensioner  and  a  married  woman,  thus 
adding  a  fourth  condition  to  the  three  conditions  of  forfeiture  enumer- 
ated in  the Westcase.  The languageof section 2ofsaidactofAugn8t7, 
1882,  which  was  held  in  the  West  case  to  be  "explicit  and  emphatic,'' 
and  ^'explicitly  defined  the  crime  upon  which  the  forfeiture  of  pension 
was  based/'  required  a  construction  in  the  Evans  case  which  changed 
the  widow  to  a  married  person  without  a  remarriage  of  the  widow. 

In  the  case  of  Jennette  Thompson  (7  P.  D.,  262)  it  was  held  that  the 
act  of  August  7, 1882,  was  in  no  sense  a  penal  statute;  that  it  neither 
commands  nor  forbids  the  doing  or  omission  of  any  act;  that  it  simplj 
provides  a  condition  which  renders  the  widow  of  a  soldier  nonpenaion- 
able  from  the  date  of  the  passage  of  the  act;  that  it  prescribed  do 
penalty  any  more  than  does  the  provision  that  a  widow's  i>ension  shall 
cease  upon  her  remarriage,  or  that  a  minor's  pension  shall  cease  upoo 
the  minor  attaining  the  age  of  16  years,  or  that  a  dependent  parentis 
pension  shall  cease  when  dependency  ceases. 

I  am  of  the  opinion  that  Congress  did  not  attempt  to  define  a  crime 
in  stating  the  condition  which  should  terminate  the  widow's  pension- 
able status.    As  was  held  in  the  case  of  Alice  Gray  (7  P.  D.,  134): 

It  is  clear  that  CongreRs^  by  the  use  of  the  words  ''adulterous  cohabitation  of  s 
widow/'  did  not  employ  the  word  "  adulterous"  in  its  technical  signification.  To  hold 
otherwise  would  render  the  provision  inoperative. 

So,  also,  to  hold  strictly  to  the  phrase  "  who  is  a  pensioner'^  would 
lead  to  an  equally  absurd  conclusion,  and  result  in  pensioning  a  widow 
who,  if  she  were  in  receipt  of  a  pension,  would  be  dropped  from  the 
rolls  under  said  act.  The  construction  of  the  language  of  said  act, 
"who  is  a  pensioner,"  was  fully  considered  in  the  case  of  Sarah  J. 
Grooms  (7  P.  D.,  207),  where  the  iibsurdity  of  a  strict  or  literal  con- 
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straction  was  illustrated  by  tbe  facts  in  that  case.  The  words  ^^  who  is 
a  pensioner"  were  held  to  include  a  widow  who  was  an  applicant  for  a 
widow's  pension,  and  the  Sarah  E.  West  case  (3  P.  D.,  115)  and  the 
case  of  Cynthia  Evans  (5  P.  D.,  188)  and  other  similar  cases,  so  far  as 
they  were  in  conflict  witli  the  Orooms  case,  were  in  terms  overruled. 
It  was  said  in  the  concluding  paragraph  of  the  Grooms  case  that — 

The  act  in  terms  simply  operates  to  forfeit  the  right  tocontinnanceof  the  pension 
when  the  conditions  named  in  the  statute  are  established,  and  if  found  to  exist  when 
the  application  is  made,  or  while  pending,  snch  forfeiture  is  destmetive  of  all  title 
to  pension.  ^ 

In  the  case  of  Eliza  Fain  (7  P.  D.,  572)  the  material  facts  were  sub- 
stantially the  same  as  in  the  case  under  consideration.  Claimant  had 
been  pensioned  under  section  3  of  the  act  of  June  27, 1890,  and  dropped 
from  the  rolls  for  violation  of  section  2  of  the  act  of  August  7, 1S82. 
The  evidence  showed  adulterous  cohabitation  subsequent  to  1882  and 
np  to  1890«  and  in  June,  1890,  claimant  had  given  birth  to  an  illegiti- 
mate child.  In  that,  as  in  this,  case,  violation  of  the  provisions  of  the 
act  of  August  7, 1882,  was  admitted  subsequent  to  1882  and  prior  to 
June  27, 1890;  but  in  both  the  Fain  case  and  the  case  under  considera- 
tion the  claimants  contended  that  they  had  not  violated  the  act  of  1882 
since  June  27, 1890,  and,  as  they  were  not  pensioners  at  the  time  they 
violated  the  act  of  1882,  they  did  not  come  within  the  provisions  of  said 
act  of  1882,  but  were  pensionable  under  the  act  of  June  27, 1890.  The 
Fain  case  was  decided  on  the  theory  that  it  was  unnecessary  to  show 
that  her  adulterous  cohabitation  had  continued  after  she  became  a 
pensioner,  for  the  reason  that  open  and  notorious  adulterous  cohabita- 
tion of  a  widow  destroys  her  right  to  pension  from  the  date  of  the  com* 
menceihent  of  such  cohabitation  as  effectually  as  if  she  had  remarried 
on  that  date. 

As  was  said  in 'that  case  (7  P.  D.,  675) : 

The  graTamcn  of  the  wi«low'8  offense  does  not  lie  in  the  fact  tbat  she  was  a  pen- 
mner  when  she  committed  the  adnlterous  acts,  hut  in  the  fact  that  her  conduct  was 
BQhversive  of  public  decency  and  law  and  of  snch  a  character  as  would  have  caused 
her  to  forfeit  all  claim  to  snpport  by  the  husband  if  he  were  living.  The  law  does  not 
flay  if  a  widow  whose  pension  has  been  terminated  by  reason  of  open  and  notorious 
adulterous  cohabitation  thereafter  reforms  and  lives  chastely  she  may  have  her  pen- 
sion restored.  She  forfeits  not  only  the  pension  then  due,  but  the  right  to  such 
pension  for  all  time.  But  no  reason  can  be  given  why  such  conduct  should  work 
pennanent  forfeiture  of  a  pension  already  granted  that  is  not  an  equally  strong 
reason  why  it  should  be  a  bar  to  the  allowance  of  any  future  claim  for  pension.  It 
ifl  not  to  be  believed  that  Congress  when  it  declared,  in  effect,  that  the  open  and 
notorious  adulterous  cohabitation  of  a  widow  pensioner  should  operate  to  annihilate 
ber  right  to  pension,  inteuflcd  that  a  widow  who  was  not  a  pensioner  might  indulge 
in  such  cohabitation  as  long  as  suited  her  interest  or  inclination  and  then,  whenever 
Bhe  so  desired,  exchange  a  paramour  for  a  pension.  The  purpose  of  the  law  was  to 
prevent  the  pensioning  of  widows  after  they  were  found  to  have  been  guilty  of  open 
and  notorious  adulterous  cohabitation.  From  the  time  that  snch  cohabitation  is 
established  (since  August  7, 1882)  their  right  to  pension  is  gone. 

If  this  appellant  had  married  in  1886,  when  she  began  to  cohabit  with  the  father 
of  her  illegitimate  children,  and  that  fact  had  not  been  discovered  until  1895,  there 
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would  be  no  qnestion  as  to  the  propriety  of  dropping  ber  name  from  the  rolls;  hnt 
the  law  relative  to  remarriage  is  in  almoet  the  same  language  as  that  relating  to 
open  and  notorious  a^lnlterons  cohabitation.  It  says:  *'0n  the  marriage  of  any 
widow,  dependent  mother,  or  dependent  sister,  havmg  a  pension,  such  pension  shall 
cease"  (sec.  4708,  R.  8.). 

The  same  question  raised  in  this  case  was  squarely  presented  in  the 
case  of  Ellen  J.  Pipes  (7  P.  I).,  489),  and  after  careful  consideration 
the  conclusion  was  reached  that  the  existing  conditions  named  in 
section  2  of  the  act  of  August  7, 1882,  worked  a  forfeiture  of  the  pen- 
sionable status  and  is  a  bar  to  pension  for  those  who  may  become 
applicants  for  pension;  that  the  law  makes  no  provision  for  restoring 
the  pensionable  right  when  once  forfeited  under  said  act,  and  that  the 
inhibition  therein  contained  applies  with  equal  force  to  applicants  and 
pensioners,  whether  under  the  act  of  June  27, 1890,  or  under  prior  laws; 
that  the  act  of  June  27, 1890,  is  incomplete  in  itself,  and  depends  in 
many  respects  upon  prior  legislation  for  its  enforcement;  that  it  in  no 
respect  abrogates,  repeals,  amends,  or  modifies  the  act  of  August  7, 1882, 
and  that  Congress  therefore  intended  that  the  provisions  of  the  act  of 
1882  be  applied  to  the  act  of  June  27, 1890. 

I  gave  this  question  careful  consideration  in  the  case  of  Ann  Fagin, 
decided  July  7, 1897  (9  P.  D.,  62),  and,  with  the  various  decisions  before 
me,  I  reached  the  conclusion  that  the  adulterous  cohabitation  of  a 
widow  subsequent  to  the  passage  of  the  act  of  August  7, 1882,  works  a 
forfeiture  of  her  pension  or  right  to  a  pension  under  the  act  of  June  27, 
1890.  In  that  case  the  adulterous  cohabitation  was  shown  to  have 
ceased  long  prior  to  the  act  of  June  27,  1890. 

From  what  has  been  said  it  is  clear  to  my  mind,  first,  that  the  act  of 
August  7, 1882,  is  in  no  sense  a  penal  statute  and  should  not  be  con- 
strued, under  the  rules,  applicable  to  statutes  that  declare  the  forfeiture 
of  property  or  property  rights;  second,  that  a  strict  or  literal  applica- 
tion of  the  language  of  the  act  of  August  7, 1882,  would  defeat  the 
object  of  the  law  and  lead  to  absurd  conclusions;  third,  that  the  act  of 
August  7, 1882,  is  a  remedial  statute  and  should  be  liberally  construed, 
so  as  to  correct  the  mischief  at  which  it  was  aimed  and  effectuate  the 
remedy. 

It  is  urged  by  claimant's  attorney  that  this  Department  held  in  the 
case  of  Francis  Kendall  (8  P.  D.,  197)  that  the  right  of  a  widow  under 
said  act  of  June  27, 1890— 

must  be  determined  by  her  condition  at  the  time  she  seeks  to  establish  her  right, 
aud  is  iu  no  way  dependent  upon  or  connected  with  her  previous  condition. 

This  language,  it  must  be  conceded,  is  not  strictly  correct,  nor  was  it 
necessary  in  determining  the  question  presented  in  that  case,  which 
was  merely  that  of  dependence  of  the  widow  at  the  date  of  filing  her 
application.  The  law  reiiuires  the  condition  of  dependence  of  a  widow 
under  section  3  of  the  act  of  June  27, 1890,  to  exist  at  the  date  of  filing 
her  declaration,  as  her  jiension,  if  allowed,  must  commence  from  that 
date.    She  may  not  seek  to  establish  her  right  for  many  years  after 
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filing  her  application^  and  her  dependence  is  not  determined  solely  by 
her  dependence  then,  but  it  most  be  shown  to  have  existed  at  the  time 
she  filed  her  claim.  Her  right  to  pension  is  also  so  far  dependent  apon 
and  connected  with  her  previous  condition  that  she  must  show  a  legal 
marriage  to  the  soldier,  and  continuous  widowhood,  and  even  then  her 
right  is  forfeited  if  she  is  shown  to  have  lived  in  open  and  notorious 
adulterous  cohabitation  subsequent  to  the  death  of  her  husband — after 
August  7, 1882.  So  much,  therefore,  of  the  language  of  that  case  as  is 
contained  in  the  second  paragraph  of  the  syllabus  is  overruled  as  an 
incorrect  statement  of  the  law. 

In  conclusion,  I  am  of  the  opinion  that  the  case  of  Sarah  E.  West 
(3  P.  D.,  115),  and  other  cases  in  conflict  with  the  case  of  Sarah  J. 
Grooms  (7  P.  D.,  207),  were  properly  overruled,  and  that  the  construc- 
tions of  the  act  of  August  7, 1882,  and  its  application  to  claims  under 
the  act  of  June  27, 1890,  as  announced  in  the  cases  of  Jennette  Thomp- 
son ( 7  P.  D.,  262),  Alice  Gray  (7  P.  D.,  134),  Ellen  J.  Pipes  (7  P.  D., 
489),  Eliza  Fain  (7  P.  D.,  572),  and  the  case  of  Ann  Fagin  (9  P.  D.,  62), 
are  correct,  and  the  same  are  hereby  reaflirmed. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  in 
the  case  are  herewith  returned. 


£NCREAS£-CEBTIFICAT£S  OF  MEDICAL,  EXAMINATIONS. 

KoBEBT  W.  Matthews. 

InaBmaoh  as  the  evidence  on  file,  inclading  the  last  two  certificates  of  medical 
examination,  is  nnsatisfactory  as  to  the  degree  of  dlBability  existing  at  the  date 
of  said  examinations,  on  account  of  pensioned  canses  alone,  a  special  examination 
is  deemed  advisable,  for  which  purpose  the  papers  in  the  case  are  remanded. 

Assutant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

May  24, 1898. 

The  appeal  in  this  case  was  entered  at  this  Department  January  14, 
1898,  against  your  action  of  December  23, 1897,  rejecting  the  claim  for 
increase  filed  May  22, 1897. 

The  appellant,  Bobert  W.  Matthews,  Company  Q,  Eleventh  Indiana 
Infantry,  certificate  numbered  101637,  is  now  pensioned  at  $17  per 
month  for  gunshot  wounds  of  right  lung  and  both  thighs. 

He  was  originally  x>en8ioned  for  the  said  disabilities  at  $6  per  month 
from  July  27, 1805,  which  rate  was  increased  to  $12  per  month  fi*om 
February  14, 1883,  and  on  January  30, 1891,  the  certificate  for  the  present 
rate,  to  date  from  July  9, 1890,  was  issued. 

An  application  for  increase  on  account  of  x)ensioned  causes  and  alleged 
resulting  paralysis  of  right  side  was  filed  March  7, 1896,  and  rejected 
Jnne  19, 1896,  on  the  ground  that  the  disability  due  to  the  said  pen- 
sioned causes  had  not  increased,  and  that  the  right  hemiplegia,  which 
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on  inedieal  examiuation  was  shown  to  exist,  was  not  a  pathological 
sequence  of  any  disability  for  which  the  soldier  was  pensioned. 

A  similar  claim  was  filed  May  22, 1897,  and  similar  action  was  taken 
in  said  claim  December  23, 1897. 

It  is  from  the  action  declining  to  accept  the  right  hemiplegia  as  a 
pathological  seqaence  of  any  pensioned  cause  that  the  pending  appeal 
was  taken. 

The  appellant  contends  that  an  injustice  has  been  done  him,  as  be 
honestly  believes  that  the  paralysis  of  his  right  side  was  the  direct 
result  of  the  wounds  for  which  he  is  pensioned,  and  was  not  caused  by 
any  other  trouble,  which  fact  is  certified  to  in  the  evident*^  of  Drs.  A.  P. 
Fitdi,  William  H.  Schultz,  Jesse  S.  Reagan,  and  S.  C.  Alexander,  now 
OH  file  in  his  claim. 

Dr.  A.  P.  Fitch  testifies  that  it  is  *<i>os8ible  and  probable"  that  the 
shock  the  claimant  received  when  wounded,  especially  the  wound 
through  the  body — 

Hao  weakened  his  vital  force,  disturbed  reflex  aotion,  and  hasteDe«l  dec»y  to  the 
extcut  of  weakening  arterial  coat«,  espc^cially  the  arterioles  of  the  hraiii,  thert'fore 
contribnting  in  some  extent  to  the  breaking  of  the  vessel  and  hemorrhage,  which 
cause  brought  about  the  paralyzed  condition  of  this  unfortunate  and  helpless  man. 

Dr.  Jesse  8.  Reagan  testifies  that  the  stldier  is  partially  paralyzed, 
and  that  the  said  paralysis  was  ''perhaps  caused  by  or  resulted  from 
the  wounds''  for  which  he  is  pensioned. 

Dr.  William  H.  tichnltz  states  that  he  believes  the  paralysis  from 
which  the  claimant  is  suffering  to  be  the  result  of  his  wounds,  and  that 
he  further  believes  '<  that  either  of  two  of  his  wounds  may  have  con- 
tributed to  his  present  condition  through  the  process  of  an  emboli,  the 
neoplasm  giving  way  at  the  time  of  hemorrhage." 

Dr.  S.  C.  Alexander  testifies  as  follows: 

On  December  5,  1895,  I  was  called  to  see  Mr.  Robert  W.  Matthews,  who  was  then 
partially  paralyzed,  which  paralysis  continued  to  complete  hemiplegia  of  the  entire 
right  side.  I  attended  Mr.  Matthews  continually  for  eight  days.  8aid  Mattbews 
was  then  totally  disabled,  and,  in  my  opinion,  the  disability  is  permanent.  Said 
paralysis  is  due,  I  think,  to  the  effect  of  the  gunshot  wounds  received  in  the  late  war. 

In  a  joint  affidavit,  filed  October  8,  1896,  Drs.  H.  M.  Skillnian  and 
F.  O.  Young,  of  Lexington,  Ky.,  testify  to  the  fact  that  on  or  about 
December  5, 1895,  the  claimant  was  stricken  with  apoplexy,  and  that  he 
is  now  suffering  from  paralysis  of  the  right  side;  but  the  said  affiants  do 
not  even  hazard  a  guess  as  to  the  cause  of  the  said  apoplectic  stroke 
and  the  hemiplegia  resulting  thercftoui. 

Dr.  M.  H.  Rose,  of  Thorntown,  lud.,  testifies,  in  an  affidavit  filed 
September  18, 1897,  that  he  "  thinks  it  possible,  and  very  probable,^ 
that  the  wounds  for  which  the  soldier  is  pensioned  ^^  caused  deranged, 
irregular,  reflex  nervous  action,  and  thus  became  the  bottom  cause  of 
Mr.  Matthews's  apoplexy  and  paralysis." 

The  claimant  was  medically  examined  under  each  application  for 
increase  filed  by  him  as  above  stated. 

He  was  examined  May  6, 1896,  by  the  board  of  surgeons  at  Lebanoo, 
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lud.,  the  certificate  of  saMl  examination  showing  the  following  objective 
conditions: 

Pulee  r&te,  94;  respiratioD,  16;  temperatare,  98;  height,  5  fwit  10  inches;  weight, 
117  pounds;  ago,  54  yean. 

Tongue,  slightly  coated  grr\y;  protrudes,  deflected  slightly  to  right;  coiyunctlvay 
icteric;  poorly  nourished;  in  health  was  plethoric,  and  weighed  195  pounds. 

Pulse,  94;  standing,  110;  fair  volume  and  regnlar;  chest  measures,  37,  37^,  38^; 
bilateral  measurements  at  third  rib,  right  side  18^  inchen,  Irft  side  19  inches;  at 
eosiform,  right  18  inches,  left  19  inches;  percussion  note  Im  clear  over  lungs,  except 
lower  portion  of  right;  apex  beat  of  heart  apparent  on  palpation  at  fifth  interspace; 
dallness  sixth  rib  to  nipple  line;  heart  sounds  normal. 

Gunshot  wound  of  right  lung;  ball  entered  center  of  sternum  1  ini'h  above  cnsi- 
fonn  cartilage;  from  the  condition  of  the  scar  and  lung  it  appears  the  ball  ranged  to 
the  left;  no  mark  of  exit;  no  iignry  to  spine  has  ever  been  apparent;  scar,  size  of  a 
silver  quarter,  depreese<l,  adherent,  and  tender;  disability  resulting  from  gunshot 
wound  of  right  lung  rated  at  seven-eighteenths. 

Gunshot  wound  of  right  thigh,  upper  middle  third,  penetrating ;  entert^d  anteriorly 
m  center  of  thigh ;  exit  almost  directly  in  line  posteriorly;  ball  passed  inner  side  of 
femur;  a  depression  shows  considerable  destruction  of  bone  in  line  of  wound. 

(vunshot  wound,  penetrating  outer  aspect,  upper  middle  third  of  right  thigh;  exit 
inner  aspect;  opposite  entrance,  passed  posterior  to  femur. 

(vaoshot  wound  outer  aspect,  lower  third  of  right  thigh ;  this  scar  is  size  of  a 
silver  half  dollar,  irregular,  adherent,  dragging,  and  tender;  femur  injured  at  this 
point,  and  several  pieces  of  bone  have  been  removed;  the  leg  is  smaller  than  left; 
muscles  shrunken,  soft,  and  flabby;  right  thigh  at  Junction  of  middle  and  upper 
thirds  measures  17  inches;  left,  18^  inches;  middle  and  lower  thirds  of  right,  15 
inches;  left,  17  inches;  above  patella,  right,  14^  inches;  left,  15  inches;  calf,  right, 
12^  inches ;  left,  13^  inches ;  disability  resulting  from  gunshot  wounds  of  right  thigh, 
ten-eighteenths. 

Gunshot  wound  of  left  thigh;  upper  middle  third,  inner  aspect,  not  penetrating; 
scar  irregular,  size  of  a  silver  half  dollar,  not  adherent  or  tender;  no  disability. 

Hemiplegia  of  right  side;  complete  loss  of  motion  in  arm  and  leg,  with  little  sen- 
sation; hand  and  foot  cedematous  and  cold;  fingers  ccmtracted  slightly  in  palm; 
sphasia;  requires  aid  to  dress  and  undress  and  to  answer  calls  of  nature;  when 
helped  up  can  by  the  aid  of  orut(*h  on  left  side  swing  the  right  leg  so  as  to  move 
•round  a  room,  and  is  improving;  the  lesion  is  central;  no  pathological  relation 
between  the  gunshot  wounds  and  the  paralysis.  No  rate.  No  other  disability. 
Disabilities  not  the  result  of  vicious  habits. 

The  description  of  the  character  and  locations  of  the  gunshot  wounds 
for  which  the  soldier  is  pensioned  is  pnu^tically  the  same  in  the  certifi- 
cate of  the  medical  examination  held  September  8, 1897,  as  in  the  fore- 
going certificate,  except  in  regard  to  the  wound  of  chest,  as  the  board 
which  made  the  latter  examination  was  of  the  opinion  that  the  ball 
lodged  somewhere  in  the  posterior  wall  of  the  chest  and  injured  one  or 
more  of  the  spinal  vertebnB  and  the  spinal  cord. 

It  is  also  stated  in  the  certificate  dated  September  8, 1897,  that — 

The  board  is  of  the  opinion  that  gunshot  wound  of  right  lung  has  contributed  to 
the  paralysis  of  claimant  by  embolia  in  the  brain  at  time  of  ii^jury,  forming  lesions 
in  the  vessels  of  the  brain  by  adhering  to  their  inner  walls. 

The  certificate  of  examination  dated  May  6, 1896,  states  that  the — 

Percussion  note  is  clear  over  both  lungs,  except  lower  portion  of  right;  apex  beat 
of  heart  apparent  on  palpitation  nt  fifth  interspace;  dullness  sixth  rib  to  nipple 
line;  heart  sounds  normal. 
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Relative  to  the  condition  of  the  thoracic  viscera  at  the  examinatioii 
of  September  8, 1897,  the  following  t^tatements  are  made  in  the  certiii 
cate  of  that  date: 

Langs  normal,  with  the  exception  of  dullness  by  percussion  and  oscalation  (aQ««iiI- 
tation)  of  lower  part  of  middle  lobe  of  right  long,  well  defined  on  the  posterior 
wall. 

Heart:  Plain  of  dnllness,  5  by  5i  inches;  apex  murmur  most  distinct  1|  indMi 
below  and  to  left  of  left  nipple;  impulse  very  weak;  arhythmicand  intermitteiit; 
cyanosis,  dyspncca,  Tertigo,  and  oedema  of  both  upper  and  lower  eyelids. 

An  addendum  to  the  said  certificate  has  the  following  statement: 

The  president  of  the  board  has  personal  knowledge  of  the  claimant  Buffering;  in 
years  past  frequent  attacks  of  severe  pain  in  left  side  and  posterior  part  of  his  head, 
and  vertigo,  he  having  been  his  family  physician  a  number  of  years. 

By  a  comparison  of  the  statements  embraced  in  the  said  certificates 
as  quoted  above,  it  will  be  observed  that  they  difler  very  materially  as 
to  the  existence  of  any  organic  disease  of  the  heart,  which  disease,  if 
it  did  exist  prior  to  the  occurrence  of  the  stroke  of  apoplexy  in  Decem- 
ber, 1895,  may  prove  to  be  a  very  important  factor  in  determining  the 
cause  of  the  said  apoplexy  and  the  hemiplegia  resulting  therefirom. 

The  statements  as  to  the  condition  of  the  right  lung  are  also  some- 
what at  variance.  In  the  certificate  dated  May  6, 1896,  it  is  stated  that 
the  ^'percussion  note  is  clear  over  both  lungs,  except  lower  portion  of 
right,"  while  it  is  stated  in  the  certificate  dated  September  8, 1897,  that 
the  dullness  is  over  the  middle  lobe,  well  defined  on  the  xK>sterior  wall. 

The  boards  also  disagree  as  to  whether  or  not  the  right  hemiplegia, 
firom  which  the  soldier  is  now  shown  to  be  suffering,  is  a  pathological 
sequence  of  the  disabilities  for  which  he  is  pensioned. 

The  claimant  alleges  that  the  said  paralysis  resulted  from  the  wounds 
for  which  he  is  pensioned,  and  he  is  supported  in  this  allegation  by  the 
evidence  of  several  physicians  who  claim  to  have  more  or  less  personal 
and  professional  knowledge  of  the  existence  of  the  said  wounds,  and 
are  of  the  opinion  that  the  paralysis  resulted  therefrom,  although  no 
two  of  them  ap]>ear  to  have  the  same  theory  as  to  the  pathological 
relation  between  the  wounds  and  the  paralysis. 

It  is  noted  that  the  certificate  dated  May  6, 1896,  has  the  following 
statement  in  regard  to  the  claimant's  general  appearance:  *^ Poorly 
nourished;  in  health  was  plethoric  and  weighed  195  pounds." 

The  said  plethoric  condition  might  have  been  indicative  of  what  has 
been  termed  the  apopleptic  habitus,  and  have  thus  accounted  in  a  meas- 
ure for  the  stroke  of  apoplexy  which  occurred. 

It  is  also  observed  that  although  both  certificates  describe  the  loca- 
tions and  condition  of  the  various  cicatrices  of  the  several  woouds 
received  by  the  soldier,  and  name  the  structures  injured  or  pierced  by 
the  missiles  inflicting  the  said  wounds,  neither  of  them  shows  to  what 
extent  the  said  structures  were  injured,  nor  the  degree  of  disability 
resulting  therefrom. 

In  view  of  this  fact,  and  in  order  that  no  possible  Injustice  may  b^ 
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done  this  claimant,  the  claim  for  increase  should,  in  my  jadgment,  be 
reopened  aud  sent  to  the  field  for  a  thorough  special  examination  under 
special  instructions,  to  be  prepared  in  accordance  with  the  views  here- 
inafter Bet  forth. 

I  deem  this  course  advisable  by  reason  of  the  fact  that  the  questions 
at  issue  can  be  more  readily  and  satisfactorily  determined  upon  evi- 
dence adduced  upon  special  examination,  when  the  athants  shall  have 
been  properly  cross-questioned,  than  upon  that  secured  by  correspond- 
ence. 

The  certificate  of  examination  dated  July  9, 1890,  shows  the  existence, 
at  that  time  of  flatness  and  dullness  over  the  entire  lower  portion  of 
the  right  lung,  with  absence  of  all  respiratory  murmur  in  that  region, 
and  entire  restriction  of  expansion  in  the  right  lung;  but  ic  is  not 
shown  whether  or  not  the  conditions  described  were,  in  the  opinion  of 
the  board,  caused  by  the  wound  of  chest.  Dullness,  over  the  middle 
and  lower  lobes,  resi3ectively,  of  the  right  lung  is  also  shown  in  the 
two  more  recent  certificates,  heretofore  referred  to,  but  in  neither  of 
them  is  it  stated  to  what  cause  the  boards  ascribed  the  said  conditions. 

The  special  examiner  should  be  instructed  to  take  the  deposition  of 
each  member  of  the  Lebanon,  Ind.,  board  of  surgeons,  both  in  1896 
and  in  1897,  and  to  request  them  to  state  in  detail  the  amount  of  dam- 
age done  by  each  wound  received  by  the  soldier,  and  to  what  extent  it 
contributes  toward  the  present  degree  of  disability. 

Inasmuch  as  the  present  board  of  surgeons  at  Lebanon,  aud  by  which 
the  claimant  was  last  examined,  expressed  the  opinion  that  the  missile 
which  made  the  wound  of  chest  ^ injured  one  or  more  of  the  spinal 
vertebras  thereby  injuring  the  spinal  cord,"  the  members  of  said  board 
should  be  cross-questioned  as  to  the  symptoms  upon  which  they  based 
a  diagnosis  of  injury  to  the  cord.  If  the  cord  was  injureil  at  the  time 
the  wound  was  received,  why  was  the  paralysis  not  immediately  mani- 
fested, aud  would  not  the  said  paralysis  have  been  paraplegia  instead 
of  hemiplegia? 

Each  member  of  the  said  board  should  also  be  closely  cross-ques- 
tioned in  regard  to  the  following  statement  found  in  their  certificate  of 
examination : 

The  board  is  of  the  opinion  that  gunshot  woand  of  right  lung  has  contributed  to 
the  paralysis  of  claimant  by  embolia  in  the  brain  at  time  of  injury,  forming  lesions 
in  the  vessels  of  the  brain  by  adhering  to  their  inner  walls. 

If  "embolia,"  or,  more  properly  speaking,  embolism,  was  produced 
in  the  brain  at  the  "time  of  injury,"  why  did  not  paralysis  immediately 
follow  instead  of  occurring  over  thirty  years  thereafter! 

How  could  an  embolus  carried  along  in  the  blood  current  adhere  to 
the  inner  coat  of  the  vessel  instead  of  pursuing  its  course  until  it 
I'eached  an  arteriole  whose  diameter  was  too  small  to  admit  of  its  fur- 
ther passage  where  it  would  cause  an  infarction  f 

But  more  important  still  is  the  question.  How  would  it  be  possible 
for  an  embolus  of  suificieut  size  to  cause  cerebral  embolism  to  pass 
P.  D,— \ol9 22 
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throagh  the  capillaries  of  the  Inngs,  as  it  would  have  to  do  before  it 
reached  the  left  heart  from  whence  it  would  be  carried  to  the  brain  f 

Dr.  A.  P.  Fit<*h  should  be  asked  to  explain  how  it  is  iK>ssible  for 
shock,  which  is  generally  a  temporary  condition,  and  either  terminates 
in  healthy  reaction  or  passes  into  fatal  sinking,  to  cause  any  special 
pathological  lesion,  either  in  the  brain  or  elsewhere;  and  upon  what 
grounds  he  bases  the  opinion  expressed  in  his  affidavit? 

The  other  physicians  who  have  testified  in  this  case,  with  the  excep- 
tion of  Drs.  Skillman  and  Young,  of  Lexington,  Ky.,  as  they  have  not 
attempted  to  show  any  relation  between  the  wounds  and  the  stroke  of 
apoplexy,  should  be  cross-questioned  as  to  the  opinions  expressed  in 
their  affidavits,  and  which  are  set  forth  herein,  relative  to  the  paralysis 
resulting  from  the  wounds. 

The  physicians  who  had  professional  knowledge  of  the  claimant  prior 
to  the  date  on  which  the  stroke  of  apoplexy  occurred  should  be  ques- 
tioned as  to  whether  or  not  he  had  valvular  disease  of  heart  at  that 
time,  and  if  so,  to  what  cause,  in  their  opinion,  the  said  disease  was 
due. 

The  primary  object  of  this  examination  is,  however,  to  obtain  a  care- 
ful dififerential  diagnosis  as  to  the  degree  of  disability  due  to  pensioned 
causes  alone,  or  any  probable  pathological  sequoias  thereof,  toward 
which  the  special  examiner  should  bend  his  best  endeavors.  But  inas- 
much as  no  additional  expense  will  be  involved,  and  in  order  that  the 
claimant  may  be  afforded  eveiy  reasonable  opportunity  to  establish  his 
claim  that  the  right  hemiplegia  firom  which  he  is  now  suffering  is  a 
result  of  his  army  service,  the  examination  should  be  conducted  with 
that  object  in  view  also,  for  which  purpose  the  papers  in  the  case  are 
herewith  remanded. 

As  this  action  involves  consideration  in  the  light  of  additional  evi- 
dence, it  is  regarded  as  a  reversal  of  the  action  taken  and  a  final  dis- 
position of  the  pending  appeal. 

If,  in  the  light  of  the  new  evidence,  your  final  action  is  still  adverse 
the  claimant  has  the  right  of  further  appeal. 

Inasmuch  as  this  claim  has  been  made  special  you  are  requested  to 
direct  that  prompt  action  be  taken  in  the  premises. 


attorxeyship-power  of  attornet-practice. 

Anna  L.  McBeidb  (claimant). 
TT.  D.  Phillips  (attoeney). 

As  the  appellant  never  filed  any  instrnmcnt  which  conferred  upon  him  any  rights  in 
the  case,  action  denying  him  a  fee  was  proper. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  Mc^ 

24,  1898. 

n.  D.  Phillips,  of  Washington,  D.  C,  March  31, 1898,  appealed  in  the 
matter  of  fee  on  the  issue  of  May  29, 1897,  in  the  claim  for  a  widow's 
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peDsion  under  the  act  of  June  27, 1890,  of  Alina  Ji.,  widow  of  Robert 
D.  McBride,  late  of  Company  O,  Fifteenth  Ohio  Volunteer  Infantry. 

B.  M.  Veatch,  of  Goldwater,  Kans.,  April  6, 1899,  filed  the  claimant's 
original  declarations  under  said  act,  and  also  under  the  general  law, 
which  coutained  powers  of  attorney  in  his  favor.  As  said  declarations 
were  executed  before  Mr.  Yeatch  as  notary  public,  it  was  held  that  the 
powers  of  attorney  contained  therein  did  not  confer  any  valid  authority 
upon  him  to  prosecute  the  claims.    (Lydia  A.  Miner,  8  P.  D.,  104.) 

The  appellant,  September  28, 1894,  filed  in  the  claim  under  the  act  of 
Jnne  27, 1890,  a  i>ower  of  attorney;  the  claimant's  signature  thereto 
was  not  attested  by  two  witnesses.  The  appellant  was  notified  October 
27, 1894,  that  said  power  was  not  valid  under  rule  4  of  the  Rules  of 
Practice.  On  April  13, 1895,  he  filed  another  power  of  attorney  which, 
however,  did  not  specify  the  claim  to  which  it  was  to  apply. 

The  signature  of  the  claimant  to  the  power  of  attorney  filed  Septem- 
ber 28,  1894,  was  attested  by  one  witness  only;  this  witness  was  the 
notary  before  whom  the  power  of  attorney  was  executed. 

Eule  4  of  the  Rules  of  Practice  before  the  Commissioner  of  Pensions 
provides  that — 

No  power  of  attorney  purporting  to  be  executed  by  a  claimant  will  bo  recognized 
as  good  and  yaUd  aatliority  uuless  the  same  be  signed  in  the  presence  of  two  wit- 
nesses.   •    »    ♦ 

In  the  case  of  Obed  A.  Patterson  (8  P.  D.,  452),  the  Department 
held  that>— 

A  power  of  attorney  to  which  the  signature  of  tbe  claimant  is  not  attested  by 
two  witnesses  confers  no  authority  upon  an  agent  or  attorney  to  appear  in  a  pen- 
sion claim,  and  without  such  authority  a  person  can  have  no  title  to  a  fee. 

Under  the  authorities  cited,  the  power  of  attorney  filed  by  appellant 
September  28, 1894,  conferred  upon  him  no  authority  to  proseiuite  the 
claim  iu  which  it  was  filed,  as  the  claimant's  signature  to  the  same  was 
not  attested  by  two  witnesses. 

The  power  of  attorney  filed  by  ai)pellant  April  13,  1895,  in  which 
was  not  set  forth  the  claim  it  was  to  apply,  was  properly  held  to  relate 
to  the  claim  filed  under  the  general  law.  Prior  to  the  decision  in  the 
case  of  K.  H.  Clark  (8  P.  D.,  202),  dated  May  16,  1896,  a  power  of 
attorney  which  does  not  specify  the  claim  to  which  it  was  intended  to 
apply  only  conferred  authority  upon  an  attorney  to  prosecute  the 
claim  of  the  grantor  of  the  power  filed  in  his  behalf  under  the  general 
law.  This  rule  was  modified  in  the  case  cited,  but  the  new  rule  was 
not  intended  to  be  retroactive.  (See  case  of  Oscar  Love,  certificate 
890,141,  26  Fee  P.  L.  Bk.,  419,  decided  April  22,  1806.) 

It  does  not  appear  that  the  appellant  ever  filed  any  instrument  which, 
under  the  rules 'of  practice,  conferred  upon  him  any  authority  to  i)iose- 
cate  the  claim  under  the  act  of  June  27, 1890,  and  upon  that  ground 
was  denied  a  fee. 

Action  affirmed. 
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ATTORXEY&-PRACTICE-EVIDENCK. 

Thomas  J.  Edwards  (claimant), 

C.   E.  FOOTB   (ATTORNEY). 

Where  two  or  more  claims  for  pension  are  pending  in  behalf  of  the  same  penon, 
instruments  of  evidence  filed  by  an  attorney  will  not  inure  to  his  benefit  a$ 
material  service  rendered  in  more  than  one  claim  unless  he  indorses  apon  s^ 
instruments,  or  sets  forth  in  their  contents,  the  several  claims  to  which  they  are 
intended  to  apply. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  May 

24^  1898. 

0,  E.  Foote,  of  Kalamazoo,  Mich.,  October  26, 1897,  appealed  in  the 
matter  of  fee  on  the  issue  of  September  14, 1897,  iu  the  claim  (Gertie 
cate  No.  041459),  under  the  general  law,  of  Thomas  J.  Edwards,  late  of 
Company  C,  First  Michigan  Volunteer  Infantry. 

L.  0.  Wood,  of  Washington,  D.  C,  August  13,  1890,  filed  the  original 
declaration  under  the  general  law  alleging  gunshot  wound  of  thumb  of 
left  hand  as  a  cause  of  disability  of  service  origin,  and  on  March  25, 
1891,  Hied  evidence  which  prima  facie  established  the  case.  Febniary 
2,  1893,  the  claim  was  rejected  upon  the  ground  of  no  pensionable 
disability  since  date  of  filing. 

The  appellant,  September  20, 1895,  filed  a  power  of  attorney  and  fee 
agreements.  On  the  same  date  the  appellant  in  behalf  of  the  soldier 
filed  a  claim  for  pension  under  the  act  of  June  27, 1890;  he  filed  in  said 
claim  October  5,  1895,  three  medical  affidavits  showing  claimant's 
physical  condition  at  that  time. 

The  claim  under  the  general  law  was  reopened,  as  appears  by  slip 
attached  to  the  brief  face,  upon  recent  medical  examinations  showing 
a  ratable  disability  under  old  law,  and  allowed. 

The  appellant  contends  that  the  medical  evidence  filed  by  him  was 
material,  and  therefore  he  should  be  paid  a  fee. 

It  is  true  that  the  evidence  filed  by  the  appellant  is  the  kind  usually 
re(]uired  for  the  purpose  of  securing  a  new  medical  examination  in  a 
claim  under  the  general  law  which  stands  rejected  upon  the  ground  of 
no  pensionable  disability  shown  to  be  due  to  cause  alleged.  But  there 
is  nothing  to  indicate  that  it  was  considered  at  all,  and  as  it  was  filed 
in  the  claim  under  the  act  of  June  27, 1890,  it  can  not  be  presnnted 
that  it  was  considered  in  the  claim  under  the  general  law.  An  attorney 
is  at  liberty  to  file  an  affidavit  in  two  or  more  claims  pending  in  behaU 
of  the  same  claimant,  but  it  must  be  set  forth  in  the  contents  of  the 
affidavit  to  what  claims  it  is  to  apply  or  the  claims  must  be  indon»t'd 
upon  the  affidavit;  the  intention  will  not  be  presumed  from  the  fact 
that  the  evidence  is  germane  to  the  issues  presented  in  the  several 
claims.  I  do  not  wish  to  be  understood  that  evidence  will  be  consid«:ied 
as  a])plying  only  to  the  particular  chiim  or  claims  mentioned  iu  the 
evidence  or  indorsed  thereon;  but  that  the  filing  thereof  will  inure  to 
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the  benefit  of  the  attorney  in  the  claim  or  claims  in  which  he  desig- 
nates its  application  in  the  manner  above  indicated. 

I  am  of  the  opinion  that  where  two  or  more  claims  for  pension  are 
pending  in  behalf  of  the  same  claimant,  instruments  of  evidence  that 
are  filed  by  an  attorney  will  not  innre  to  his  benefit  in  more  than  one 
claim  unless  he  indorses  npon  said  instruments,  or  sets  forth  in  their 
contents,  the  several  claims  to  which  they  are  intended  to  apply. 

It  is  frequently  contended  upon  appeal  in  claims  for  fees  or  for  rec- 
ognition that  evidence  filed  in  a  claim  under  the  general  law  should  be 
deemed  as  material  service  rendered  in  a  claim  under  the  act  of  June 
27, 1890,  because  said  evidence  is  material  to  each  claim  and  was  con- 
sidered in  the  adjudication  of  them,  although  there  is  nothing  to  show 
that  said  evidence  was  intended  by  him  to  apply  to  more  than  one 
claim.  Also  it  is  manifest  in  many  instances  that  such  a  contention 
partakes  more  of  the  nature  of  a  happy  afterthought  than  of  an  inten- 
tion. All  doubt  can  be  allayed  by  proper  indorsements  when  the  evi- 
dence filed  IB  intended  to  apply  to  more  than  one  claim.  The  indorse- 
ment mentioned  is  mere  clerical  work;  and  therefore  a  requirement 
that  papers  be  properly  indorsed  entails  no  hardship  whatever.  Fur- 
thermore, where  there  is  a  contest  concerning  the  fee,  as  in  this  case, 
the  question  will  not  turn  upon  an  intent  as  to  which  there  may  reason- 
ably be  grave  doubt.  So  far  as  I  am  informed  and  have  observed,  the 
rale  herein  stated  has  been  followed  in  the  practice  and  I  am  unable  to 
assign  any  good  ground  for  an  exception  to  it  in  this  case. 

The  medical  affidavits  mentioned  were  filed  by  the  appellant  in  the 
claim  under  the  act  of  June  27, 1890,  and  were  limited  by  him  by  an 
indorsement  thereon  in  their  application  to*  that  claim.  It  can  not, 
therefore,  be  held  that  the  filing  of  said  affidavits  constitutes  material 
service  in  the  general  law  claim;  and  as  appellant  filed  no  evidence  in 
the  general  law  claim,  nor  otherwise  rendered  any  material  serYice 
therein,  action  denying  him  a  fee  was  proper. 


TTri-E,  ACT  JAinXART  89, 1887-DISABrLITY. 

Charles  W.  Johannes. 

Id  order  to  bo  allowed  pension  nnder  the  act  of  January  29, 1887,  an  oflScer  or  enlisted 
man  is  not  required  to  show  that  he  is  subject  to  a  disability  equivalent  to  some 
cause  recognized  by  the  pension  laws  as  sufficient  reason  to  allow  pension  nnder 
those  laws  at  the  rate  of  $8  per  month;  said  officer  or  enlisted  man  may  be 
entitled  to  the  benefits  of  said  act  if  it  appear  that  he  is  subject  to  such  disabil- 
ity as  would  be  recognized  by  those  laws  as  sufficient  reiison  for  the  allowance 
of  pension  for  any  rate  less  than  $8  per  month. 

AsHstant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  May 

J27jl898. 

The  appellant,  Charles  W.  Johannes,  served  as  landsman  on  United 
States  phip  Congress  from  August  30, 1846,  to  February  6, 1849. 
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April  28, 1887,  be  applied  for  penBion  nnder  the  act  of  Jannaiy  29, 
1887,  granting  pensions  to  the  survivors  of  the  Mexican  war.  The 
claim  was  allowed  March  28,  1889,  at  $8  per  month,  to  commence 
November  12, 1888,  the  date  on  which  the  claimant  completed  the  sixty- 
second  year  of  his  age.  In  his  declaration  he  alleged  that  he  ww 
subject  to  sonie  disability  equivalent  to  some  cause  prescribed  or  recog- 
nized by  tbe  pension  laws  of  the  United  States  as  a  sufficient  reason 
for  the  allowance  of  a  pension,  to  wit — ^that  he  now  suffers  from  chronic 
rheumatism  in  a  beart  affection. 

July  13,  1891,  the  soldier  applied  for  reissue  of  pension.  In  bis 
application  he  alleged  that  the  evidence  on  file  showed  at  the  timeot 
the  approval  of  the  act  of  January  29, 1887,  he  was  subject  to  a  disability 
equivalent  to  some  cause  recognized  by  the  pension  laws  as  a  sufficient 
reason  for  the  allowance  of  pension,  and  requested  that  certificate^ 
issue  to  allow  him  pension  from  January  29, 1887,  to  November  12, 18s8. 
the  date  pension  was  allowed  to  commence  on  the  original  issue  in  his 
case.  This  claim  was  rejected  March  26, 1897,  upon  the  ground  that 
a  recognizable  disability  at  date  of  act  was  not  established.  From  this 
action  an  appeal  wa«  entered  August  19, 1897. 

The  appellant  also  served  on  the  United  States  ship  Harriet  Lan^ 
as  seaman,  from  August  27,  1861,  to  September  28, 1864.  On  January 
27, 1882,  he  filed  a  claim  for  pension  under  the  general  law  on  account 
of  chronic  rheumatism.  Medical  examinations  were  held  August  i 
1882,  and  September  12, 1883,  and  the  claim  was  rejected  November  13 
following,  upon  the  ground  of  no  pensionable  disability. 

Also,  on  September  5, 1893,  the  appellant  filed  a  claim  for  increftse 
under  the  act  of  January  5,  1893.  A  medical  examination  was  lield 
July  25, 1894,  and  the  claim  was  allowed  August  29, 1894,  at  |12  per 
month,  to  commence  August  27,  1894,  the  date  the  claim  was  legally 
approved. 

The  foregoing  snfi^ciently  explains  the  contents  of  the  slip  signed  bv 
the  reviewer  who  adjudicated  the  claim  for  reissue.  Said  slip  reads  :is 
follows : 

Althongh  BO  greatly  disabled  by  heart  in  ^94;  altbongh  he  appliecl  for  rhooroa 
tiflm,  as  Gibson,  in  '82;  although  Drs.  Linthicum,  Hollyday,  and  Chew  find  Rome)' 
tbe  above  in  May,  '83;  yet  in  view  of  tbe  2d  medical  examination  several  monthi 
later,  or  in  Septemher,  '83,  a<;reeing  with  the  one  of '82, 1  do  not  think  it  is  e8tablishe<i 
that,  BO  early  as  the  date  of  the  abt,  he  was  disabled  to  the  degree  required  bj  tb« 
act  of  January  29,  '87.  (The  chief  of  the  board  of  review  holds  that  the  ^ep^ 
meant  in  that  act  is  one  that  wonld  be  rated  at  $8.) 

He  has  alleged  4  years'  service,  which  we  have  not  got — from  1857  to  1861— «»n  the 
Plymouth^  John  AdaiM  and  Niagara.  In  calling  for  it  both  his  names  shoald  ^ 
stated. 

(Signed)  C.  H.  £fr. 

March  26,  '97. 

Section  1  of  the  act  approved  January  29, 1887,  provides — 

That  the  Secretary  of  the  Interior  be,  and  ho  is  hereby,  authorized  and  directed  to 
place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men,  inclnd- 
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iBg  marines,  militia,  and  volanteen,  of  the  military  and  naval  sorvices  of  the  United 
States,  who  being  duly  enlisted,  actually  served  sixty  days  with  the  Aruiy  or  Navy  of 
the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto,  in 
the  war  with  that  nation,  or  were  actually  engaged  in  a  battle  in  said  war,  and  were 
honorably  discharged,  and  to  snch  other  officers  and  soldiers  and  sailors  as  may  have 
been  personally  named  in  any  resolution  of  Congress  for  any  specific  service  in  said 
war,  and  the  surviving  widows  of  such  officers  and  enlisted  men :  Provided^  That  snch 
widows  have  not  remarried :  Provided,  That  every  such  officer,  enlisted  man,  or 
widow  who  is  or  may  become  sixty-two  years  of  age,  or  who  is  or  may  beronie  sub- 
ject to  any  disability  or  dependency  equivalent  to  some  cause  prescribed  or  recog- 
nized by  the  pension  laws  of  the  United  States  «is  a  sufficient  reason  for  the  allowance 
of  a  pension,  shall  be  entitled  to  the  benefits  of  this  act;  but  it  shall  not  be  held  to 
include  any  person  not  within  the  rule  of  age  or  disability  or  dependence  herein 
defined,  or  who  incurred  snch  disability  while  in  any  manner  voluntarily  engaged 
in  aiding  or  abetting  the  late  rebellion  against  the  authority  of  the  I'nited  ^tate8. 

The  opinion  expressed  in  the  foregoing  slip  that  a  soldier  must  be 
suffering  from  a  cause  of  disability  that  would  entitle  him  to  a  rating 
of  $8  per  month  under  some  other  law  in  order  to  be  allowed  pension 
under  the  act  of  January  29, 1887,  before  he  has  attained  the  sixty- 
second  year  of  his  age,  is  based  apparently  upon  the  portion  of  said 
act  hereinafter  discussed,  and  is  accepted  as  its  true  meaning,  for  the 
reasons  that  one  of  the  classes  of  persons  therein  enumerated — viz, 
widows  of  soldiers — would,  if  entitled  to  pension  under  some  other  act, 
as  dependent  relatives  of  a  soldier,  receive  no  less  than  18  per  month; 
and  that  such  degree  of  dependency  as  would  give  a  dependent  rela- 
tive title  to  x>ension  under  some  other  act  must  be  shown  in  a  widow's 
claim  betbre  she  would  be  entitled  to  pension  under  the  act  of  January 
21),  1887,  prior  to  completing  the  sixty-second  year  of  her  age. 

Therefore,  the  conclusion  is  accepted  that,  as  the  rate  of  t8  per 
month  is  provided  by  the  act  of  January  29, 1887,  on  account  of  the 
dependent  condition  of  a  widow  before  she  is  62  years  of  age,  the  dis- 
ability which  a  soldier  must  have,  when  entitled  to  pension  under  said 
act  before  arriving  at  62  years  of  age,  is  such  disability  as  would  war- 
rant a  rating  of  at  least  18  per  month  under  some  other  pension  law. 

The  particular  ix)rtion  of  the  act  to  be  discussed  reads  thus: 

Provided,  That  every  such  officer,  enlisted  man,  or  widow  who  is  or  may  become 
62  years  of  age,  or  who  is  or  may  become  subject  to  any  disability  or  dc^peiidoucy 
equivalent  to  some  cause  prescribed  or  recognized  by  the  pcuHion  laws  of  the  United 
States  as  a  sufficient  reason  for  the  allowance  of  a  pension,  shall  be  entitled,  etc. 

Officers,  enlisted  men,  and  widows  are  entitled  to  pension  under 
said  act  upon  becoming  62  years  of  age;  then  follow  the  conditions 
upon  which  they  are  entitled  when  under  that  age.  These  conditions 
are  disability  or  dependency.  I  know  of  no  instance  where  the  law 
provides  for  the  allowance  of  pension  to  a  soldier  for  the  reason  that 
he  is  dependent  upon  another  for  support.  Nor  has  my  attention  been 
called  to  any  law  providing  for  the  allowance  of  pension  to  widows  or 
dependent  relatives  on  account  of  any  cause  of  disability  from  which 
they  may  suffer.  It  is  scarcely  necessary  to  mention  the  numerous 
laws  providing  peusion  for  soldiers  on  account  of  wounds,  injuries,  or 
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disease  tliey  have  received  or  contracted.  In  view  of  these  nnder- 
lying  principles  of  pension  legislation,  and  the  si^ecific  provision  of  the 
act  approved  January  29,  1887,  that  disability  or  dependency,  when 
required  to  be  shown  in  a  claim  thereunder  shall  be  equivalent  to  some 
cause  prescribed  or  recognized  by  the  pension  laws  of  the  United  States 
as  a  sufficient  reason  for  the  allowance  of  jiension,  and  in  the  light 
afforded  by  investigation  as  to  the  degree  of  disability  thus  recognized 
by  those  laws  for  granting  pensions  to  soldiers,  it  is  my  opinion  that  m  a 
soldier's  claim  for  pension  under  the  act  of  January  29, 1887,  when  he 
has  not  become  62  years  of  age,  such  degree  of  disability  must  be  shown 
to  give  him  title  to  pension  thereunder  as  is  recognized  under  any  law 
as  pensionable.  Under  the  general  law,  the  rate  of  $2  per  month  in  paid 
to  a  soldier  on  account  of  a  slight  degree  of  disability,  and  when  such 
degree  of  disability  is  shown  in  a  soldier's  claim  under  the  act  of  Jan- 
uary 29, 1887,  he  may  be  entitled  to  pension  under  that  act  although  he 
is  under  the  age  of  62. 

This  conclusion  is  reached  regardless  of  any  view  that  may  be  enter- 
tained as  to  the  conditions  required  to  be  shown  by  the  act  of  January 
29,  1887,  for  the  allowance  of  pension  to  widows  before  they  become  62 
years  of  age,  as  the  language  of  the  act  when  taken  in  connection  with 
the  provisions  of  other  laws  to  which  reference  is  specially  made  affords 
ample  means  for  ascertaining  the  rights  of  all  soldiers  without  any 
attempt  to  determine  the  rights  of  such  widow  claimants. 

I  am,  therefore,  of  the  opinion  that  any  officer  or  enlisted  man 
mentioned  in  the  act  approved  January  29, 1887,  under  the  age  of  62 
years  may  be  entitled  to  its  benefits,  when  disabled  by  any  cause  of 
disability,  upon  making  application  for  pension  thereunder,  that  would 
entitle  him  to  a  rating  therefor  under  any  other  law  providing  for  the 
allowance  of  pension.  As  this  fact  was  not  determined  in  appellant's 
case  the  action  of  the  Bureau  is  reversed  with  request  that  the  claim  b^ 
readjudicated  in  accordance  with  the  views  herein  expressed. 


reduction-ratk-act  june  87,  1800. 

Thomas  Mallon. 

Soldier  was  pensioned  at  $12  per  month  in  Angnst,  1890,  which  rating  wa«  rednoed 
to  $6  per  month  in  March,  1895.  The  contention  is  that  his  original  rating  xra^t 
fixed  in  harmony  with  regulations  which  obtained  at  that  time,  and  r«n  not 
legally  be  affected  by  regulations  formulated  subsequent  thereto. 

Held:  It  is  the  statute,  not  the  regulations,  which  determines  his  rights. 

Assistant  Secretary   Webster  Davis  to  the   Commissioner  of  Petunon*. 

May  27,  1898. 

Thomas  Mallon,  formerly  of  Company  I,  Seventy-second  New  York 
Volunteers,  was  borne  upon  the  pension  roll  under  the  provisions  of  the 
act  of  June  27, 1890,  from  August  27,  1890,  until  March  4,  1895,  at  the 
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rate  of  $12  per  month,  by  reason  of  disability  resnltinn^  firom  rheamatism 
and  disease  of  the  beart  (Certificate  No.  732,561).  On  the  last-men- 
tioDed  date,  doe  notice  having  been  previously  given,  his  pension  was 
reduced  to  $6  ))er  month,  which  has  been  his  rating  since  that  time. 

On  June  21, 1895,  claimant  filed  an  application  for  restoration  to  the 
roll  at  the  maximum  rating,  to  take  effect  from  date  of  reduction. 

His  claim  was  adjudicated  on  October  28, 1895,  and  rejected,  on  the 
ground  that  the  reduced  rating  was  commensurate  with  existing  disa- 
bility, the  same  being  treated  as  a  claim  for  straight  increase.  Upon 
appeal  being  taken  from  this  action,  the  Department,  on  February  8, 
1896  (8  P.  D.,  208),  reversed  the  same,  upon  the  sole  ground  that  it  is 
error  to  adjudicate  a  claim  for  restoration  as  a  claim  for  increase.  In 
accordance  with  said  departmental  decision  the  claim  was  readjndi- 
cated  on  March  23, 1896,  and  rejected  on  the  ground  that  his  present 
rating  is  commensurate  with  the  disability  which  existed  at  and  from 
the  date  of  claimant's  reduction.  From  said  action  appeal  was  taken 
on  September  17,  1897,  in  which  the  contention  is  embodied  in  the 
following  assignment  of  error: 

We  claim  first,  that  the  action  reducing  the  soldier's  pension  was  illegal  and  nnjnst, 
for  thto  reason  that  at  the  time  his  pension  was  granted  him  at  $12  por  month  his 
rate  was  legally  fixed  nnder  mlings  then  in  force.  Wo  believe  that  whatever  rol- 
ings  may  have  been  made  snbseqnent  to  the  rn lings  nnder  which  his  rate  of  |>ension 
WAS  granted  could  not  legally  be  made  retroactive,  bat  could  only  apply  to  claims 
adjndicated  in  future.  We  claim  second,  that  the  action  of  the  Peusion  Office  in 
rejecting  his  claim  for  restoration  upon  proper  application  was  error  for  the  same 
reason  as  above  cited. 

It  will  be  observed  that  the  assignment  of  error  set  forth  in  the  appeal 
does  not  involve  the  contention  that  appellant  wasnnable  to  earn  a  sup- 
port by  manual  labor  at  the  date  of  reduction  of  bis  pension,  but  rests 
upon  the  legal  proi>osition  that  his  original  rating,  fixed  in  harmony 
with  regulations  which  obtained  at  that  time,  can  not  be  legally  afiected 
by  regulations  formulated  subsequent  thereto.  The  contention  sub- 
stantially involves  the  proposition  that  claimant  has  a  vested  right 
not  only  to  a  i>en8ion,  but  to  the  degree  of  rating  originally  estimated, 
provided  the  same  was  done  in  harmony  with  regulations  then  existing. 
This  contention  is  manifestly  untenable.  It  is  the  statute,  not  the 
regulations  of  the  Pension  Bureau,  which  determines  the  rights  of  a 
claimant  for  pension.  If  regulations  are  made  in  harmony  with  stat- 
utory provisions  they  are  valid;  if  formulated  in  contravention  of  the 
express  provisions  of  the  statute,  then  the  regulation,  not  the  statute, 
must  fall.  The  second  section  of  the  act  of  June  27, 1890,  relative  to 
the  conthiuance  of  a  jiension,  provides  that — 

Such  pension  shall  commence  f^om  the  date  of  the  filing  of  the  application  in  the 
Pension  Office,  after  the  passage  of  this  act  and  upon  proof  that  the  disability  then 
existed,  and  shall  continue  during  the  existence  of  the  same. 

Since  the  pension  terminates  when  the  disability  ceases,  it  neces- 
Barily  follows  that  when  total  disability  ceases  the  maximum  rating 
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eorresponding  thereto  Bkonld  terminate  regardless  of  any  regulation 
formulated  in  contravention  thereof! 

The  act  of  December  21, 1893,  which,  by  its  own  provisions  applies 
to  x>en8ions  which  had  been  granted  prior  to  that  time  as  well  as  to 
those  thereafter  granted,  sets  forth  the  conditions  and  limitations  under 
which  the  Bureau  of  Pensions  may  reduce  or  modify  any  existing  pen- 
sion.   The  statute  declares  that  pensions  shall  be  deemed  and  held— 

to  b«  a  Tested  right  in  tbo  grantee  to  that  extent  that  payment  thereof  shall  not  be 
withheld  or  snspended  until,  after  due  notice  to  the  grantee  of  not  lees  than  thirty 
days,  the  CommiMioner  of  Pensions,  after  hearing  all  the  evidence,  shall  decide  to 
annul,  vacate,  >modify,  and  set  aside  the  decision  upon  which  such  pension  was 
granted. 

In  the  case  at  bar  the  pension  has  been  modified  after  due  compliance 
with  all  the  requirements  of  that  statute. 

This  disposes  of  the  contention  set  forth  in  the  appeal,  and  no  error 
being  shown  in  the  action  of  which  complaint  is  made,  the  same  is 
hereby  affirmed. 


SERVIC'E-nVTL.IAN  EMPLiOYEKS-ArT  .JTXE  «T,  1800-PIIiOT. 

Anna  M.  Whalen  (widow). 

The  widow  of  a  pilot  is  not  pensionable  under  the  act  of  June  27,  1890;  as  he  was 
not  an  officer  or  an  enlisted  man  in  the  Army  or  Navy  of  the  United  States. 
(Susannah,  widow  of  Francis  Mackey,  8  P.  D.,  535.) 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  May 

J27j  1898. 

In  1894  this  appellant,  Anna  M.  Whalen,  was  allowed  pension  under 
the  act  of  June  27, 1890,  Certificate  No.  9591,  as  the  widow  of  Adolph 
O.  Whalen,  who  was  a  pilot  serving  on  several  vessels  of  the  Navy  dur- 
ing the  late  war.  On  February  14, 1896,  her  name  was  dropped  from 
the  rolls  on  the  ground  that  said  pilot's  service  was  not  pensionable 
under  said  act,  as  he  was  not  an  enlisted  man  or  officer  in  the  Army  or 
Navy,  but  a  contract  pilot. 

She  appealed  August  13, 1897,  contending  said  ground  of  dropping 
is  erroneous  in  law  and  fact. 

The  Fourth  Auditor  of  the  Treasury  Department  reports  herein  that 
said  Adolph  G.  Whalen,  pilot, 

was  appointed  on  the  Pensacola  November  1, 1863,  and  served  thereon  to  February 
29,  1864;  on  the  Siockdale  to  July  26,  1864;  on  the  Corypheus  to  November  26,  1864; 
on  the  Potomac  to  December  21,  1864;  on  the  Rose  to  August  22,  1865;  on  the  /.  C. 
Kuhn  to  September  30,  1865 ;  on  the  Bose  to  January  8,  1866,  and  on  the  Cowslip  to 
July  31,  1866,  when  discharged. 

A  report  from  the  Navy  Department  also  shows  his  service  as  "Iflt 
Glass  Pilot,  U.  S.  N.,"  on  U.  S.  S.  Rose  from  November  1,  1865,  to 
January  1, 1866,  and  on  the  Gotcslip  from  March  1, 1866,  to  June  1, 
1866,  when  be  went  on  leave. 
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On  March  16, 1808^  I  addressed  a  coTDmnnication  to  the  Secretary  of 
the  Navy  reqaesting  a  report  as  to  the  status  la  the  Navy  of  pilots 
serving  as  above. 

The  reply  of  the  Secretary  of  the  Navy,  dated  Hay  7,  1898,  is  as 
follows: 

Yonr  letter  of  March  16, 189S,  requesting  to  be  infonned  whether  a  pilot  serring 
in  the  United  States  Navy  daring  the  war  of  the  rebellion  is  considered  by  this 
Department  to  have  been  an  enlisted  man,  or  what  official  status,  if  any,  such  pilot 
occupie<l  therein,  for  use  in  pension  claim  certificate  No.  9591,  has  been  received. 

In  reply  I  have  the  honor  to  inform  yon  that  an  opinion  has  been  rendered  by  the 
Jadge- Advocate-General  of  the  Navy  holding,  that  as  pilots  were  not  enlisted  men  or 
appointed  as  officers  by  the  Department,  that  its  records  do  not  show  their  entry  into 
the  service  or  their  conduct  while  serving  as  such,  and  as  such  appointments  were 
made  by  the  commanding  officers  of  the  squadrons,  subject  to  the  approval  of  the 
Department,  and  held  during  the  pleasure  of  the  appointing  officer,  pilots  can  not 
be  regarded  as  officers  or  enlisted  men  in  the  Navy,  and  therefore  must  be  regarded 
as  civilians  employed  under  the  authority  of  the  Navy  Department. 

The  reports  containing  the  record  of  service  in  this  case,  inclosed  in  yonr  letter, 
are  herewith  returned. 

It  is  manifest,  therefore,  that  dropping  of  pension  in  this  case  was 
proper,  pilots  not  being  in  either  of  the  two  classes,  officers  and  enlisted 
men,  which  only  are  pensionable  under  the  act  of  June  27, 1890.  Rejec- 
tion of  this  claim  was  in  accordance  with  the  decision  in  Susannah, 
widow  of  Francis  Mackey,  8  P.  D.,  635,  and  is  affirmed^ 
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Henry  Bablow. 

The  record  of  claimant's  grant  of  bounty -land  warrant  shows  he  was  a  civil  employee 
merely,  and  not  an  enlisted  man.  Claim  for  pension  was,  therefore,  properly 
rejected. 

Asit^tant  Secretary  Webster  Davis  to  the  O&mmissioner  ofPensianSj  May 

27  J  1898. 

On  March  29, 1897,  this  appellant,  Henry  Barlow,  filed  a  daitu,  No. 
24,927,  for  pension  under  the  act  of  January  29, 1887,  alleging  service 
en  route  to  Mexico,  during  the  Mexican  war,  as  a  member  of  Gaptain 
Smith's  company,  in  which  he  says  he  enlisted  at  Cincinnati,  Ohio,  on 
August  17, 1847,  for  the  war,  and  was  honorably  discharged  therefirom 
in  November,  1847,  at  San  Antonio,  Tex. ;  said  service  being  on  detail 
as  guard  of  train  and  stock. 

The  claim  was  rejected  April  14, 1897,  on  the  ground  that  claimant 
was  not  an  enlisted  man,  but  a  civilian  employee  of  the  quartermaster, 
rejection  being  based  upon  the  papers  on  file  in  the  claimant's  bounty- 
land  claim,  under  which  he  was  granted  a  warrant  for  160  acres  of  land. 
He  apx^ealed  September  14, 1897,  alleging,  merely,  that  his  service  was 
as  an  enlisted  man. 
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On  April  27, 1898, 1  returned  the  case  to  your  Bureau  for  transmittal 
of  the  papers  in  said  bounty-land  claim;  there  appearing  to  be,  in  this 
claim,  no  other  evidence  of  service  that  what  may  be  contained  in  said 
bounty-land  claim. 

The  papers,  including  those  in  said  bounty-land  claim,  are  now 
retransmitted  with  a  slip  by  the  chief  of  the  old  War  and  Navy  divi- 
sion of  your  Bureau,  calling  attention  to  the  enrollment  paper  as  to 
muster  and  to  the  report  of  the  Quartermaster-General  on  back  of  the 
declaration  in  that  claim,  also  stating  the  allowance  of  the  bounty-land 
warrant  was  under  the  fourth  paragraph  of  section  2426,  fievised 
Statutes,  which  provides  specifically  for  wagon  masters  and  teamsters. 

The  enrollment  paper  here  referred  to  is  a  certificate  signed  by  S.  H. 
Drum,  assistant  quartermaster,  dated  Oincinnati,  Ohio,  August  17, 
1846,.  to  the  effect  that^ 

The  bearer,  Henry  Barlow,  has  been  engaged  by  me  as  a  teamster  for  the  seryice 
of  the  United  States  in  Texas  and  Mexico  for  the  period  of  six  months  from  this 
date,  unless  sooner  discharged  by  proper  authority. 

This  certificate  is  attached  to  the  declaration  dated  March  22, 1855,  in 
which  bounty  land  is  claimed,  under  the  act  of  March  3,  1855,  on 
account  of  service  as  a  teamster.  This  declaration  bears  the  endorse- 
ment: 

H.  Barlow  served  in  the  Quartermaster's  Department  as  herdsman  under  Lieut. 
W.  I.  Newton  and  as  a  teamster  under  Capt.  S.  H.  Drum  at  San  Antonio,  Tex.,  from 
August  17,  1846,  to  October  8,  1846. 

(Signed)  O.  P.  Thomas,  A  Q.  M.  G. 

January  15,  1856,  Q.M.G.O. 

It  is  manifest,  therefore,  irom  this  evidence  that  appellant  was  an 
employee  merely  of  the  Quartermaster's  Department,  and  not  an 
enlisted  soldier  in  the  army  of  the  United  States,  and  that  he  was 
allowed  bounty-land  warrant  under  the  special  provision  of  section  lof 
the  act  of  March  3, 1855  (now  the  fourth  paragraph  of  section  2426  of 
the  Revised  Statutes  of  the  United  States),  that — 

The  benefits  of  this  section  shall  be  held  to  extend  to  wagon  masters  and  teamsters 
who  may  have  been  employed  under  direction  of  competent  authority  in  time  of 
war  in  the  transportation  of  military  stores  and  supplies. 

The  act  of  January  29, 1887,  under  which  this  claim  is  filed,  provides: 

That  whenever  any  person  has  been  granted  a  land  warrant  under  any  act  of 
Congress,  for  and  on  account  of  service  in  the  said  war  with  Mexico,  such  grant 
shall  be  prima  facie  evidence  of  his  service  and  honorable  discharge,  but  such  evi- 
dence shall  not  be  conclusive  and  may  be  rebutted  by  evideuce  that  such  land 
warrant  was  improperly  granted. 

While  the  grant  of  bounty-land  warrant  in  this  case  is  not  shown  to 
have  been  improper,  the  record  shows  it  was  made  under  a  special  pro- 
vision of  the  bounty-land  act  as  to  a  class  of  unenlisted  employees 
which  is  not  provided  for  in  the  pension  act  of  January  29,  1887;  and, 
therefore,  such  grant  may  not  be  accepted  as  ])rima  facie  evidence  of 
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pensionable  service  and  discharge  nnder  the  latter  act.  The  whole 
record  of  the  grant  of  a  bounty-land  warrant  mast  be  considered ;  and 
when  snch  record  shows  the  grant  was  based  ai>on  other  service  than  is 
made  the  basis  of  pensionable  title  nnder  the  act  of  January  29,  1887, 
no  presamption  as  to  sach  title  can  arise  from  the  fact  snch  warrant 
had  been  granted. 

Said  act  of  January  29,  1887,  provides  pension  for  the  '^surviving 
officers  and  enlisted  men  •  •  •  who,  being  duly  enlisted,"  etc.  As 
this  appellant  was  not  of  either  of  these  classes  he  may  not  be  pen- 
sioned under  this  act.    Bejection  of  his  claim  is,  therefore,  affirmed* 


AID  ANI>  ATTENDANCB-RATE. 

John  Johnson. 

The  aoldier  is  now  pensioned  at  $45  per  month  for  lose  of  right  arm  at  the  shoulder 
joint. 

It  is  both  claimed  and  shown  that  the  wound  which  caused  the  loss  of  the  right 
arm  also  caused  destruction  of  the  tissues  about  the  shoulder  joint  to  such  on 
extent  that  it  is  necessary  for  the  claimant  to  wear  a  pad  or  some  other  means 
of  protection,  in  the  adjustment  of  which  the  services  of  another  person  are 
required. 

Heldf  That  inasmuch  as  the  services  of  another  person  are  required  at  least  twice 
daily,  in  the  adjustment  of  the  pad  which  the  pensioner  is  compelled  to  wear 
over  his  right  shoulder  for  its  protection,  the  said  services  are  considered  as 
such  "fre<iuent  and  periodical  personal  aid  and  attendance  of  another  person" 
as  is  contemplated  by  the  act  of  July  14, 1892,  and  warrants  allowance  of  the 
rate  proscribed  by  the  said  act. 

AsHgtant  Secretary  Webster  Davis  to  the  Pommissianer  of  Pensions^  May 

31^  1898. 

The  appellant  in  this  case,  John  Johnson,  Company  D,  Second  Wis- 
consin Infantry,  is  now  pensioned  at  $45  per  month  for  loss  of  right 
arm  at  shoalder  joint. 

He  was  originally  pensioned  at  18  per  month  from  April  10, 1863, 
which  rate  was  snbseqnently  increased  to  115  from  June  G,  1866,  to  |18 
from  Jnly  25, 1872,  to  $24  from  Jnne  4, 1874,  to  $30  from  March  5, 1883, 
to  $37.50  from  March  3, 1879  (nnder  special  act  of  Congress,  approved 
Febraary  14, 1885),  and  to  $45,  the  present  rate,  from  August  21, 1886. 

A  claim  for  increase  and  rerating,  filed  July  19, 1889,  was  rejected 
July  29,  1890. 

A  simihir  claim  filed  May  13, 1897,  was  rejected  March  11, 1898. 

It  is  from  the  latter  action  that  the  pending  appeal  was  entered 
March  25, 1898,  the  contentions  therein  being  that  the  said  action  was 
error,  both  as  to  the  claim  for  increase  as  well  as  to  that  for  rerating, 
and — 

That  there  are  other  conditionn  in  this  particular  case  that  were  produced  by  the 
woond  that  carried  away  both  the  arm  and  the  shoulder  Joint  that  should  be  con- 
sidered in  reaching  a  conclusion  as  to  whether  or  not  the  claimant  is  entitled  to 
greater  consideration,  in  the  matter  of  rating,  than  has  been  given  him. 
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It  is  also  contended,  in  the  said  appeal,  that  it  is  a  question  of  &ct 
to  be  determined  from  all  the  evidence  in  the  case,  inclading  the  report 
of  the  board  of  examining  surgeons,  as  to  whether  the  applicant's  case 
falls  within  or  without  the  acts  of  Congress  approved  March  4, 1890, 
and  July  14, 1892,Te8pectively. 

The  said  contentions  were  duly  considered  by  the  Department,  and 
it  was  thought  that,  perhaps,  your  Bureau  might,  upon  a  thorough 
reconsideration  of  fdl  the  facts  in  the  case,  recede  from  the  action 
appealed  from;  so  the  papers  in  the  case  were,  on  April  11,  189S, 
remanded  for  a  i>er8onal  opinion  of  the  medical  referee  as  to  whether 
or  not  the  said  action  was  proper  and  should  be  adhered  to;  and,  at 
the  same  time,  it  was  suggested  that  the  last  certificate  of  medical 
examination  be  returned  for  further  report  as  to  the  conditions  mani- 
fested  at  the  said  examination. 

The  objective  conditions  described  in  the  said  certificate  were  as  fol- 
lows: 

Palse  rste,  76-S4-92;  respiration,  20;  temperature,  normal;  height,  5  feet,  5 
inches ;  weight,  204  pounds ;  age,  56  years. 

Right  arm  taken  off  by  a  piece  of  shell  at  sbonlder  Joint ;  oomparatiye  measure- 
ments show  acromion  process  and  ooracoid  process  also  partially  gone,  acromion 
about  line  of  neck,  coracoid  about  point  of  attachments  of  biceps;  bilateral 
measurements  show  atrophy  of  about  2  inches;  measurements  shown  on  diagram. 

There  is  a  large  irregular  cicatrix  over  seat  of  amputation  about  its  middle,  tender 
and  sensitive,  he  states ;  this  sear  is  6  by  2^  inches.  He  wears  a  large  pad  as  a  pro- 
tection; worn  over  nnder  shirt. 

The  claimant  can  dress  snd  undress,  except  so  far  as  adjusting  pad,  which  is  held 
in  position  by  safety  pins  and  cords,  which  he  can  not  adjust.    Rate,  $45. 

Heart:  The  heart's  action  is  regular;  good  quality ;i  apex  normal;  no  organic 
lesion. 

Chronic  pharyngitis ;  mucous  membrane  congested.    Rate,  two-eighteenths. 

Urine,  sp.  gr.  1,018;  no  sugar,  no  albumen.    Rate,  nothing. 

We  think  he  requires  A^nent  aid  and  attendance,  and  entitled  to  such  rate.    ^). 

No  other  disability.    No  evidence  of  vicious  habits. 

The  said  certificate  was  returned  to  the  board  of  sargeous,  as  sug- 
gestedy  for  ameudment. 

The  amendment  was  made  April  25, 1898,  and  is  embodied  in  tbe 
opinion  of  the  medical  referee,  which  was  called  for,  as  above  stated, 
and  which  is  as  follows: 

The  soldier,  John  Johnson,  Company  D,  8econd  WiscouHin  Infantry,  is  now  pen- 
sioued  at  $45  for  loss  of  right  arm  at  shoulder  joint,  the  specific  rate  for  such  disa- 
bility. He  claims  increase  on  the  ground  that  the  amputation  in  his  case  included 
the  removal  of  bone  other  than  that  belonging  to  the  arm,  and  that  owing  to  tbe 
walls  of  the  chest  being  unprotected  at  that  point,  and  the  sensitiveness  of  the 
stump,  it  is  necessary  for  him  to  wear  a  pad  or  appliance  to  protect  the  parts  from 
exposure  and  injury,  and  he  requires  the  personal  and  regular  aid  of  another  person 
in  applying  this  pad.  Other  needs  of  assistance,  such  as  in  preparing  and  cutting  his 
food,  tying  his  neck-tie,  and  such  like  services  referretl  to  in  the  testimony,  are  com- 
mon to  all  persons  who  have  lost  an  arm.  The  only  point  in  controversy,  therefore, 
appears  to  be  the  question  whether  the  soldier  requires  a  pad  worn  on  his  shoulder, 
and  the  regular  and  personal  aid  of  another  person  to  apply  it. 
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In  compliance  with  yoar  snggestion  as  contained  in  your  commanication  of  April 
11, 1898»  the  certificate  of  examination  of  November  16,  1897,  woe  returned  to  the 
board  for  amendment,  by  compliance  with  all  the  instructions  embodied  in  the 
order  of  November  12,  1897.  The  amended  certiticate  is  now  with  tbe  papers  in  the 
ease.  The  report  shows  entire  loss  of  right  urm,  with  a  portion  of  airromion  and 
cor&coid  processes;  no  portion  of  clavicle  gone;  right  shoulder  measures  2  inches 
less  than  left;  cicatrix  5  by  2^  inches,  and  middle  portion  alleged  to  be  tender  and 
sensitive;  wears  a  pad  over  the  stump,  which  is  held  in  position  by  safety  pins  and 
cords,  which  he  can  not  adjust;  claimant  undressed  and  dressed  in  the  presence  of 
the  board.  In  summing  up  the  board  ssiy :  '^  We  think  he  recpiires  the  uko  of  a  pad, 
based  upon  the  (subjective)  tenderness  over  wounded  area.  He  reqnires  aid  and 
attendance  to  properly  adjust  pad,  as  worn  by  claimant,  but  we  believe  a  protective 
pad  could  be  worn,  said  pad  forming  a  portion  of  shoulder  to  coat  on  wounded  side, 
thereby  offering  same  protection  and  doing  away  with  necessity  of  aid.'' 

The  degree  of  disability  shown  in  this  case  is  greater  than  that  resulting  from  the 
"specific  disability,''  loss  of  arm  at  shouhler  joint,  and  the  frequent  and  periodical 
aid  made  necessary  in  the  adjustment  of  the  pad  is  believed  to  come  within  the 
provisions  of  the  act  of  Congress  approved  July  14,  1892,  creating  the  intermediate 
rate  of  $50  per  month,  and  this  pensioner  should  be  so  rated  from  date  of  medical 
certificate  made  November  15,  1897.    Further  rerating  is  not  warranted. 

The  pensioner  also  claimed  reratiug  on  tbe  grouDd  that  the  rates 
heretofore  allowed  have  not  been  in  accordance  with  the  provisions  of 
the  varioas  acts  of  Congress  relative  to  <' total  disability;"  and  that 
he  not  only  now  requires,  but  has  required  ever  since  the  date  of  his 
discharge,  the  regalar  aid  and  attendance  of  another  person,  by  reason 
of  the  wound  of  his  right  shoulder. 

In  an  affidavit  filed  December  18, 1897,  he  states  as  follows: 

That  he  is  now  a  pensioner  at  $45  per  month,  the  specitic  rate  for  loss  of  an  arm 
at  the  shoulder  joint;  that  to  treat  his  case  as  a  shoulder-joint  amputation  or  its 
equivalent  is  to  clearly  misconstrue  both  the  evidence  and  the  law;  that  his  case 
not  only  involves  loss  of  the  entire  arm,  but  also  a  part  of  the  shoulder  and  body  on 
right  side,  thus  exposing  vital  organs  to  such  a  degree  as  to  require  the  wearing  of 
a  pad  or  some  other  means  of  protection,  and  that  in  the  preparation  and  adjust- 
ment of  the  said  pad  or  means  of  protection  he  is  compelled  to  have  the  daily  and 
frequent  aid  and  personal  attendance  of  another  person. 

The  fact  that  the  claimant  is  not  only  compelled  to  wear  the  said 
pad  for  the  protection  of  his  injured  shoulder,  but  that  he  also  requires 
and  has  the  assistance  of  another  person  in  the  proper  adjustment  of 
the  same,  is  testified  to  by  several  physicians  of  this  city  and  by  mem- 
bers of  his  immediate  family. 

It  is  observed  that  in  the  amendment  to  the  certificate  of  examina- 
tion, heretofore  referred  to,  the  board  states: 

We  think  he  requires  the  use  of  a  pad,  based  upon  the  (subjective)  tenderness 
over  wounded  area.  He  requires  aid  and  attendance  to  properly  adjust  pad,  as 
worn  by  claimant,  but  we  believe  a  protective  pad  could  be  worn,  said  pad  forming 
a  portion  of  shoulder  to  coat  on  wounded  side,  thereby  offering  same  protection  and 
doing  away  with  necessity  of  aid. 

The  question  raised  by  the  board  of  surgeons  as  to  the  necessity  for 
the  aid  and  attendance  of  another  person  being  avoided  by  the  claimant 
having  the  protective  pad  which  he  is  compelled  to  wear  form  a  x)ortion 
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of  the  shoulder  of  his  coat  on  the  wounded  side  is  a  contingency  which 
does  not  appear  to  have  been  considered  by  the  act  of  July  14, 1892, 
to  the  benefits  of  which  the  claimant  appears  to  be  entitled  by  reason 
of  the  necessity  for  the  said  aid  and  attendance;  uor  is  there  any  other 
law  by  which  he  could  be  compelled  to  use  any  other  method  for  the 
protection  of  his  shoulder  than  that  which  he  himself  elects. 

The  claimant,  however,  appears  to  be  under  the  impression  that  he  is 
entitled  to  the  benefits  of  the  various  acts  of  Congress  providing  for 
the  degree  of  disability  requiring  the  '^  regular  aid  and  attendance''  of 
another  i)erson,  under  which  impression  he  filed  his  claim  for  both 
increase  and  rerating. 

In  this  contention  the  claimant  is  clearly  in  error,  as  at  no  time  ha<« 
it  been  shown  that  he  ever  required  more  than  the  frequent  and  peri 
odical  aid  and  attendance  of  another  person  by-reason  of  the  disability 
for  which  he  is  pensioned. 

In  his  advisory  opinion,  above  quoted,  the  medical  referee  states  that— 

The  degree  of  disability  lihowu  in  this  case  is  greater  than  that  resulting  from 
the  ''specific  disability/'  loss  of  an  arm  at  shoulder  Joint,  and  the  freqaent  aud 
periodical  aid  made  necessary  in  the  adjustment  of  the  pad  is  believed  to  come 
within  the  provisions  of  the  act  of  Congress  approved  July  14,  1882,  creating  the 
intermediate  rate  of  $50  per  month,  ami  this  pensioner  should  be  so  rated  from  date 
of  medical  eertiflcato  made  November  15,  1897. 

Further  rerating  is  not  warranted. 

I  concur  in  the  views  set  forth  in  the  said  opinion,  both  as  to  title 
to  increase  and  to  lack  of  title  to  rerating. 

In  a  recent  decision,  rendered  in  the  case  of  Ira  W.  Hayford  (9  P.  D. 
307),  I  held  that— 

When  it  is  established  beyond  any  reasonable  doubt  that,  on  agcount  of  pensioned 
cause  or  causes,  or  any  pathological  sequelae  thereof,  the  pensioner  is  not  only 
''totally  incapacitated  for  performing  manual  labor/'  but  can  neither  dress  nor 
undress  himself  without  the  aid  and  attendance  of  another  person,  as  is  shown  bj 
the  evidence  and  certificate  of  medical  examination  in  this  case,  the  Department 
will  construe  the  said  aid  and  attendance  as  such  frequent  and  perioilical  personal 
aid  and  attendance  of  another  person  us  is  contemplated  by  the  act  of  July  14, 1892, 
and  us  warranting  the  allowance  of  the  rate  prescribed  in  the  said  act. 

The  services  of  a  second  person  shown  to  be  necessary  in  each  of 
these  two  cases,  although  not  identical,  are  believed  to  be  analogous, 
and  as  being  sufficient  to  bring  them  both  within  the  purview  of  the 
act  of  July  14, 1892. 

The  action  appealed  from  is,  therefore,  reversed,  and  the  papers  in 
the  case  are  herewith  remanded  for  readjudication  and  allowance,  in 
accordance  with  the  views  herein  set  forth  aud  the  concurrent  opinion 
of  the  medical  referee. 
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hulpless  m1kor-.act  june  »t,  1880. 
Ellie  Morbis  (widow). 

A  child  who  is  an  inoarable  epileptic,  having  a  falling  fit  once  a  week,  on  an  aver- 
age, and  nervous  attacks  much  oftenur,  who  is  vi/rorous  in  body  but  dnll  men- 
tally, who  is  able  to  attend  to  his  personal  wants  except  when  suffering  from 
an  epileptic  seizure,  and  can  p<;rform  some  remunerative  labor  but  not  nearly 
Bnfficient  to  afford  him  a  support,  is  "permanently  helpless"  in  the  contempla- 
tion of  the  law,  and  the  pension  on  his  account  should  be  continued. 

Aitsistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

May  31,  1898. 

Ellie  Morris,  widow  of  Elwood  Morris,  late  of  Company  A,  Sixth 
Pennsylvania  Cavalry,  was,  in  Apri),  1893,  granted  a  pension  of  $8  per 
month  under  section  3  of  the  act  of  Jnne  27, 1890,  with  $2  x)er  month 
additional  for  each  of  four  children  then  under  16  years  of  age.  The 
second  child,  Warren  L.  Morris,  became  16  years  of  age  on  the  17th  of 
March,  1896,  and  tlie  additional  pension  allowed  on  his  account  then 
ceased.  On  March  25, 1897,  the  widow  filed  a  claim  for  its  further 
continuance  under  the  proviso  to  section  3  of  the  act  of  June  27,  1890, 
which  declares  that — 

*  *  *  in  case  a  ndnor  child  is  insane,  idiotic,  or  otherwise  i>ermanently  helpless, 
the  pension  shall  continue  during  the  life  of  said  child,  or  during  the  period  of  such 
disability,  etc. 

This  claim  was  rejected  by  your  Bureau  in  September,  1897,  on  the 
ground  that  the  child  referred  to  was  not  "  insane,  idiotic,  or  other- 
wise permanently  helpless."  From  that  action  an  appeal  was  taken  on 
September  23, 1897. 

The  evidence  shows  that  the  child  is  afflicted  with  epileptic  fits  and 
has  been  for  several  years.  A  board  of  surgeons  who  examined  him 
on  May  19, 1897,  reported : 

We  find  claimant  presents  au  ordinary  healthy  appearance.  Muscular  system 
well  developed;  but  we  find  mental  faculties  are  not  in  perfectly  normal  condition. 
He  answers  simple  questions,  but  does  not  appear  to  concentrate  his  mind  on  any 
subject. 

In  a  supplemental  report  made  July  21,  1897,  the  board  says: 

The  claimant  presents  a  very  favorable  appearance.  Ho  is  not  helpless.  He  can 
dress  and  feed  himself  and  attend  to  the  calls  of  nature  unassisted,  and  is  able  to  do 
li^ht  work.  He  has  attended  school,  but  makes  very  little  pro«^re88  beyond  spelling 
and  reailing.  He  can  read  the  newspaper  and  is  able  to  go  about  and  away  from 
home  unattended.  He  is  robust  in  appearance,  with  evidence  of  good  health. 
During  this  examination  he  is  perfectly  quiet,  with  uo  evidence  of  nervousness. 

With  a  view  to  ascertaining  the  frequency,  duration,  and  severity  of 
the  epileptic  attacks,  and  the  extent  to  which  they  incapacitated  the 
child  for  self-help  and  self-support,  a  special  examination  was  had  in 
September,  1897.  The  only  person  found  who  could  state  positively 
how  frequently  the  seizures  occurred  was  the  boy's  mother,  who  testified 
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that  lie  hau  a  flt  about  once  a  week,  lasting  from  ten  minates  to  half 
an  hoor,  during  which  he  would  fall,  foam  at  the  mouth,  and  shake 
violently.  After  the  paroxysm  was  over  he  would  sleep  for  an  hour  or 
two  and  would  be  drowsy  the  rest  of  the  day.  Besides  these  fallinf 
fits  she  stated  that  he  had  frequent  spells,  when  he  would  throw  his 
head  back  and  shake  violently.  These  spells  occurred  three  or  fonr 
times  a  day  and  sometimes  a  dozen  times  a  day. 

The  testimony  of  the  mother  and  of  the  neighbors  who  were  inter- 
viewed shows  that  he  was  able  to  attend  to  all  of  his  personal  needs 
did  not  require  an  attendant,  but  went  about  alone,  and  was  able  to  do 
some  remunerative  labor,  such  as  digging  in  a  garden,  lawn-mowing, 
whitewashing,  ete.  The  mother  said  that  his  earnings  during  the  past 
two  years  would  not  amount  to  $10,  and  that  she  supported  him. 

E.  P.  Barber,  a  neighbor,  in  answer  to  a  question  as  to  his  opinion 
of  the  boy's  earning  capacity,  said:  '^I  would  not  have  him  for  his 
board.  All  he  earns  is  a  little  pin  money.''  Thomas  Fries,  another 
neighbor,  testified  that  he  employed  him  two  or  three  weeks  in  the 
summer  of  1896  at  whitewashing  and  helping  around  the  farm,  aod 
paid  him  50  cents  a  day.  During  that  time  he  had  two  epileptic  fits. 
Witness  did  not  consider  him  able  to  earn  a  living  for  himself. 

With  reference  to  the  meaning  of  the  words  "permanently  helpless" 
in  the  first  proviso  to  section  3  of  the  act  of  Jnne  27, 1890,  Assistant 
Secretary  Reynolds,  in  the  case  of  John  M.  Laughlin  (8  P.  D.,  52),  said: 

We  may  jndge  of  the  meaDing  of  the  term  *'perinaDently  helpless  "  by  its  conjanc- 
tion  with  tlie  words  "  insane/'  "idiotic,"  with  which  it  is  relatively  synonymous,  ua 
shown  by  the  connecting  adverb  "otherwise/*  this  identity  of  meaning  h^viiu; 
special  reference  to  the  ability  of  the  beneficiary  to  earn  a  support.  That  is,  in  xy 
sense  that  an  insane  or  idiotic  person  would  bo  incapable  of  earning  a  living,  or 
attending  to  his  personal  comforts,  so  one  suffering  from  permanent  injuries  ordi::- 
ease  of  body  in  a  degree  that  would  prevent  him  from  performing  any  labor  or  from 
caring  for  himself  would  be  helpless,  and  entitled  to  the  benefits  conferred  by  the 
said  proviso. 

In  a  case  somewhat  analogous  to  the  one  now  under  consideration,  in 
which  the  evidence  showed  that  the  child  (a  girl)  for  whom  continu- 
ance of  i^eusion  was  claimed  was  afflicted  with  incurable  epilepsy,  ren- 
dering her  liable  to  frequent  spasms  and  spells  of  unconsciousness, 
which  had  made  her  weak  and  of  low  vitality,  so  that  she  could  perform 
only  the  lightest  household  duties  and  no  remunerative  labor,  besides 
causing  her  to  be  the  subject  of  constant  watchfulness  and  some  aid 
and  attendance,  it  was  held  that  she  was  permanently  helpless  in  the 
contemplation  of  the  law  and  that  the  pension  on  her  account  shoald 
be  continued.    (Frances  Stetzell,  9  P.  D.,  9.) 

In  this  case  the  child  is  vigorous  in  body,  though  dull  in  intellect 
and  he  can  perform  some  manual  labor.  It  is  evident,  however,  that 
what  he  earns  is  a  very  small  fraction  of  what  is  necessary  for  his  sap 
port.  In  fact,  it  may  be  safely  said  that  so  far  as  his  ability  for  self- 
supiwrt  is  concerned  it  is  not  above  that  of  an  ordinarily  healthy  boy  1- 
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years  of  age.  He  is  still  a  harden  upon  his  mother— still  in  need  of  her 
help — to  as  great  a  degree  as  when  he  was  under  the  age  of  16  years. 
In  addition  to  tbe  efifect  of  his  disease  in  unfitting  him  for  regular 
work,  we  have  to  take  into  consideration  the  fact  that  persons  ordi- 
Dsu-ily  do  not  like  to  employ  an  epileptic.  As  one  of  the  witnesses 
says: 

There  are  maiiy  people  who  woald  like  to  employ  him  out  of  Hympathy,  but  arc 
afraid  of  hia  haviDg  those  fits. 

There  is,  apparently,  no  probability  that  his  condition  will  improve. 
All  things  considered,  I  am  of  the  opinion  that  the  case  presented  is 
one  to  which  the  provision  for  the  continuance  of  pension  may  well  be 
held  to  apply.    The  action  of  your  Bureau  is,  therefore,  reversed. 


FEE  AGREEMEXTS-RKSTORATION. 

John  R.  Goard  (claimant). 
John  L.  Sprinoston  (attorney). 

Where  the  Bureau,  upon  evidence  procured  by  special  examination,  has  approved 
action  for  dropping  a  pensioner's  name  from  tho  roll  upon  the  ground  that  his 
disability  was  not  incurred  in  line  of  duty,  and  notice  has  been  given  him  to 
show  cause  why  his  name  should  not  be  dropped,  he  may  properly  file  a  claim 
for  restoration  of  pension,  whether  or  not  his  name  hiis  1>een  actually  dropped 
from  the  pension  roll.  Such  a  claim  is  one  in  which  the  law  directs  tliat  valid 
fee  a^eoments  be  recognized  if  filed. 

^imstant  Secretary  Webster  Davin   to  tlie  Commissioner  of  Pens  ions  j 

May  31, 1898. 

John  L.  Springston,  of  Fort  Smith,  Ark.,  April  16,  1898,  entered  a 
motion  for  reconsidering  the  decision  of  the  Department  of  July  11, 
1895,  affirming  the  action  of  the  Bureau  denying  him  a  fee  for  services 
rendered  by  him  in  the  pension  claim  of  John  R.  Goard. 

From  the  time  of  his  discharge,  November  30, 1864,  to  December  3, 
1872,  the  claimant  was  allowed  pension  under  the  general  law  on 
account  of  gunshot  wound.  Further  payment  of  pension  to  the  claim- 
ant and  to  all  other  pensioners  on  the  Fort  Gibson  roll  was  suspended 
ander  order  of  the  Secretary  of  the  Interior  "  per  office  letter  April  25, 
1873."  No  grounds  are  assigned,  nor  does  any  further  reason  for 
suspension  appear  in  this  claim  at  the  time  said  action  was  taken. 

April  19,  1877,  an  application  for  restoration  of  pension  was  filed. 
The  claim  was  specially  examined  in  May,  1883.  Action  was  approved 
for  dropping  claimant's  name  from  the  rolls.  Further  action  in  the 
case  is  indicated  by  letter  of  August  2/;,  1883,  to  the  chief  of  agent's 
division,  directing  suspension  of  payment  of  pension  "  upon  evidence 
showing  that  disability  from  gunshot  wound  was  not  incurred  in  line 
of  duty."    On  the  brief  attention  was  called  to  the  fact  that  claimant's 
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name  was  still  on  the  rolls.  This  would  impart,  at  least,  that  payment 
of  pension  had  been  continued,  though  such  was  not  the  fact. 

On  December  5,  18S3,  notice  was  given  the  claimant  that  he  would 
be  allowed  thirty  days  to  show  cause  why  his  name  should  not  be 
dropped  from  the  rolls. 

On  January  4, 1884,  action  of  dropping  was  adhered  to — ^'evidem-e 
filed  does  not  change  action  as  formerly  indicat^id  to  drop." 

Applications  for  restoration  were  also  filed  October  10,  1887,  and 
February  17,  1890.  The  claim  was  rejected  November  14,  1893,  upon 
the  ground  that  his  wound  was  not  received  in  line  of  duty. 

In  1894  the  appellant  filed  fee  agreements  and  an  appeal  from  the 
foregoing  action  of  rejection.  On  appeal  the  Department  held,  March 
23, 1895,  that  claimant's  wound  was  received  in  line  of  duty,  revers^td 
the  action  of  the  Bureau,  and  directed  that  claim  should  be  readjudi- 
cated  in  accordance  with  the  fa<;ts  in  the  case.  ThereuiK)u  payment  of 
accrued  pension  since  December  3,  1872,  was  made  to  the  claimaut. 
No  fee  was  certified  to  the  appellant.  From  action  denying  him  a  fee 
he  entered  an  appeal  June  20, 1895.  The  decision  of  the  Department 
relative  to  appellant's  right  to  a  fee  was  rendered  July  11, 1895.  The 
following  is  the  text  thereof: 

It  appears  that  the  case  was  treated  throughoat  as  a  claim  for  restoration.  Tbi» 
was  error,  however,  for  upon  inveHtigation  it  was  found  that  the  pensioner's  najne 
had  never  been  dropped  from  tlie  rolls,  the  action  simply  relating  to  suspeodion  and 
to  ccmtinue  the  payment  of  pension.  There  was  no  dropping  from  the  rolls,  and 
therefore  no  restoration.  For  th«  payment  of  a  fee  for  services  rendered  in  prevent- 
ing the  dropping  of  a  pensioner's  name  from  the  rolls  the  law  makes  no  proviMOD. 

The  proceedings  were  not  instituted  with  the  view  of  preventing  the 
dropping  claimant'sname  from  the  rolls.  His  name  had  been  on  the  rolls 
for  many  years,  but  had  resulte<l  in  no  benefit  to  him.  Furthermore, 
the  Bureau  had  determined  he  had  no  title  to  x)ension.  The  proceed 
ings  had  resulted  not  only  in  a  removal  of  suspension  of  i)ayment  of 
pension,  but  in  establishing  his  claim  for  pension.  So  the  decision  of 
the  Department  upon  the  right  of  the  appellant  to  a  fee  was  not  re8i>on- 
sive  to  the  issue  arising  upon  the  faets,  any  further  than  to  deny  Lima 
fee  upon  wholly  irrelevant  grounds. 

In  this  particular  it  may  be  proper  to  note  that  on  October  14, 1897, 
in  a  communication  to  the  Commissioner  of  Pensions  (9  P.  D.,  1897),! 
held,  in  substance,  that  a  fee  may  be  allowed  an  attorney  for  servicer 
rendered  under  a  rule  to  show  any  cause  why  a  claimant's  name  should 
not  be  dropped  from  the  rolls.  Therefore  the  reason  assigned  for 
Aeuying  the  ai)pellant  a  fee  in  this  case  is  no  longer  tenable  were  the 
proceedings  instituted  in  behalf  of  the  claimant  such  as  are  described 
in  the  decision  of  the  Department  herein. 

Many  reasons  may  be  advanced  for  calling  the  proceedings  a  claim 
to  secure  the  removal  of  the  suspension  of  payment  of  pension,  bat  all 
of  them  would  rest  for  support  upon  the  fact  that  there  was  no  reissue 
to  allow  pension  and  no  brief  was  made  evidencing  action  to  allow 
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pension  auew.  However,  were  the  claim  sucli  proceeding  the  a])pe]- 
lant  would  be  entitled  to  a  fee  under  the  decision  of  the  Department 
io  the  case,  George  D.  Hilton  (8  P.  D.,  182).    It  was  there  held  that— 

Senrices  reudered  by  an  attorney  in  secnring  the  renic»val  of  BuspenHion  of  pay- 
ment of  pension  in  a  case  comes  within  the  provinionH  of  section  4  of  the  act  of  July 
4, 18^  (amended  section  4786,  Revised  Statutes),  anthorlziug  the  Commissioner  of 
Pensions  to  recognize  fee  agreements  in  certain  classes  of  claims,  and  in  such  other 
cases  of  difficulty  and  trouble  as  the  Commissioner  may  see  tit  to  allow. 

Bat  upon  full  review  of  the  record  in  the  case  I  am  of  the  opiniou 
that  the  claim  was  for  restoration  of  pension.  It  appears  that  further 
payment  of  pension  to  the  claimant  was  suspended  under  a  general 
order  of  the  Secretary  of  the  Interior.  No  cause  appears  from  the 
record  for  issuing  the  order,  although  properly  made.  It  does  appear, 
however,  that  j)ayment  of  pension  to  all  other  persons  on  the  Fort 
Gibson  roll  was  suspended  at  the  same  time  and  for  a  reason  common 
to  all.  Upon  application  for  restoration  of  pension  filed  in  1877 
(which  upon  adjudication  was  properly  treated  by  the  Bureau  as  an 
ap[)]ic4itioa  for  the  removal  of  suspension  of  payment  of  pension,  as 
claimant's  right  to  pension  had  not  at  that  time  been  finally  adversely 
determined)  it  was  adjudged  August  21, 1883,  upon  evidence  secured 
by  a  special  examination,  that  his  wound  was  not  incurred  in  the  line 
of  doty,  thus  denying  claimant's  title  to  pension  in  the  first  instance. 
So  long  as  that  action  stood  the  claimant  was  absolutely  without  any 
title  to  pension,  whether  his  name  was  On  the  rolls  or  not.  Following 
that  action  suspension  of  payment  was  directed  and  claimant  was 
given  notice  December  5, 1883,  to  show  cause  why  his  name  should 
not  be  dropped  from  the  rolls.  Upon  evidence  filed  pursuant  to  this 
notice  action  for  dropping  was  adhered  to  January  4, 1884.  Nothing 
remained  to  do  but  thcformal  act  of  striking  the  claimant's  name  from 
the  rolls.  From  that  date  the  claimant  had  no  more  right  to  pension 
than  he  would  have  had  if  his  original  claim  had  never  been  admitted. 
It  is  true  there  was  some  deviation  from  the  i>racti('e  usually  observed 
in  dropping  a  pensioner's  name  from  the  rolls  upon  the  ground  that 
his  disability  was  not  incurred  in  the  line  of  duty.  This  deviation  con- 
sisted in  holding  the  8[>ecial  examination  in  a  claim  for  restoration— in 
reality  a  claim  looking  to  the  removal  of  suspension  of  payment  of 
I)ension.  But  no  error  was  committed,  as  the  special  examination  was 
conducted  for  the  purpose  of  determining  whether  claimant's  wound 
was  incurred  in  line  of  duty.  The  evidence  thus  secured  would  prop- 
erly serve  for  the  purpose  of  action  of  dropping  his  name  from  the 
rolls  upon  the  ground  indicated,  and  accordingly  such  action  wax 
directed. 

It  can  not  be  presumed  that  payment  of  pension  was  suspended  in 
1872,  for  the  same  reason  that  action  for  dropping  was  approved  in 
1883.  In  the  first  instance  the  cause  for  susi)erision  was  common  to  all 
cases  included  in  the  order  of  the  Secretary  of  the  Interior;  in  the  sec- 
ond the  evidence  adduced  on  special  examination  was  deemed  to  show 
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a  special  cause,  viz,  that  claimant's  wound  was  not  received  in  the  line 
of  duty. 

So,  when  in  1887  the  claimant  filed  a  declaration  for  restoration  of 
pension,  the  conditions  were  entirely  different  from  those  that  existed 
in  1877,  when  he  fileil  an  application  which  was  treated  as  looking  to 
the  removal  of  8UKi>ension  of  payment  of  pension.  In  1887  his  pen- 
sionable status  was  denied;  it  hail  been  determined  that  his  disability 
was  not  incurred  in  the  line  of  duty.  There  remained  nothing  further 
to  do  except  to  strike  his  name  from  the  rolls.  The  omission  of  this 
perfunctory  and  formal  act  pursuant  to  action  approved  for  dropping 
did  not  confer  any  benefit  u|)on  nor  deprive  him  of  any  right  he  might 
have  had  his  name  actually  been  drop))ed  from  the  rolls.  As  a  matter  of 
law  his  name  was  dropped  from  the  rolls  to  all  intents  and  for  all  pur- 
poses. Under  the  action  of  the  Bureau  the  claimant  stood  without 
|)ensionable  status  and  the  retention  of  his  name  uiM)n  the  ))eusioii  roll 
was  a  mere  nullity.  Under  these  conditions  the  claimant  was  at  liberty 
to  file  a  claim  for  restoration  or  enter  an  api)eal  from  the  action  of  the 
Bureau  dropping  his  name  from  the  rolls;  he  chose  the  former  course 
and  prosecuted  the  claim  to  a  successful  issue. 

Section  4780,  Revised  Statutes,  as  amended  by. section  4  of  the  act 
of  July  4,  1884,  provides  that: 

The  agent  or  attorney  of  record  in  the  prosecution  of  a  case  may  canse  to  be  filed 
with  the  Commissioaer  of  Pensionti  duplicate  articles  of  ag^*eement  without  a<ldi- 
tiuual  cost  to  the  claimant  Betting  forth  the  fee  agreed  upon  between  the  parties 
*  **  *  And  Huch  articled  tif  agreement  as  may  hereafter  be  tiled  with  the  Comiuis- 
Rioner  of  Pensions  are  not  authorized  nor  will  they  be  recognized  except  in  *  *  * 
claiuiK  for  restoration  whero  a  pensioner's  name  has  been  or  may  hereafter  be  drop]MHl 
from  the  pension  rolls  on  testimony  taken  by  a  special  examiner  showing  that  the 
disability  *  *  *  on  account  of  which  pension  was  allowed  did  not  originate  in 
the  line  of  duty.     *     •     • 

The  object  of  a  claim  for  restoration  mentioned  in  the  foregoing 
enactment  is  not  restoration  of  a  person's  name  to  the  pension  rolls; 
that  is  but  an  incident  to  the  real  object,  when  secured,  which  is  the 
restoration  to  the  claimant  of  his  pension.  So,  in  this  case,  as  claim- 
ant's name,  as  a  matter  of  law,  "was  dropped  from  the  pension  roll," 
and  in  fact  as  well  as  in  law,  ''on  testimony  taken  by  a  special  exam- 
iner showing  that  the  disability  ♦  ♦  •  on  account  of  which  pension 
was  allowed  did  not  originate  in  the  line  of  duty,"  his  claim  for  resto- 
ration was  one  coming  within  the  purview  of  the  statute,  it  follows 
that  the  fee  agrreemeuts  filed  by  him,  if  valid,  should  have  been  recog- 
nized, and,  under  the  rules  of  practice  and  the  law  as  construed  by  the 
Department,  the  total  amount  of  fee  stipulated  in  them  should  have 
been  certified  to  the  appellant.    (See  case,  John  Schoepf,  7  P.  D.,  19.) 

It  may  be  urged  that  action  refusing  to  certify  a  fee  as  in  a  claim 
for  restoration  was  proper,  for  the  reason  there  was  no  reissue  to  allow 
l>ension,  and,  therefore,  the  record  upon  which  the  question  of  fee  is 
determined  does  not  show  that  appellant  is  entitled  to  a  fee.    It  will 
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be  remembered  that  the  claim  was  considered  by  the  Bureau  as  for 
restoration  and  was  so  considered  by  the  Department  upou  appeal; 
therefore  such  reissue  was  proper  as  is  usually  made  in  (;laims  for 
restoration.  Although  upou  appeal  in  the  matter  of  fee  it  was  held 
error  to  consider  the  proceedings  as  a  claim  for  restoration,  in  this 
motion  it  is  held  that  it  was  proper  to  so  consider  them.  Therefore 
that  which  should  have  been  done  will  be  considered  as  done  so  far  as 
the  question  of  allowing  fee  is  c<mcerned. 

It  may  also  be  urged  that  under  the  rule  laid  down  in  the  case, 
George  W.  Amos  (8  P.  D.,  271),  action  denying  the  appellant  a  fee  can 
not  now  be  reconsidered.  In  that  case  the  Department  declined  to  dis- 
turb a  departmental  decision  made  by  a  former  administration  when 
the  decision  was  based  upon  all  the  facts  appearing  in  the  case  which 
were  necessary  to  be  considered  in  determining  the  question  at  issue. 

In  this  case  it  appears  that  a  fee  was  denied  the  appellant  not  in 
view  of  the  facts,  but  under  a  misapprehension  of  them,  and  no  decision 
was  reached  upon  the  facts  as  they  appear,  but  upon  an  assumption 
wholly  unsupported  by  the  facts. 

For  the  foregoing  reasons  this  motion  for  reconsideration  is  sustained. 
The  appellant's  claim  for  fee  should  be  determined  in  accordance  with 
facts  as  herein  set  forth  and  approved. 


DEATH  CAUSE. 

Nanna  J.  Smith  (widow). 

The  word  "  complicated,"  as  used  In  the  case  of  Napoleon  B.  Trask  (9  P.  D.,  113), 
means  involved,  interwoven,  or  connPct<;d  with,  and  to  entitle  a  widow  to  a 
pension  under  section  4702,  Revised  Statutes,  she  is  required  to  show  that  the 
disease,  wound,  or  injury  of  soldier  of  service  origin,  in  lino  of  duty,  had  some 
probable  connection  with  or  relation  to  death  cause,  and  was  a  contributing  and 
presumptive  predominating  factor  in  producing  death. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  May 

31,  1898. 

Kanna  J.,  widow  of  John  S.  Smith,  late  private,  Company  F,  Sixth 
Tennessee  Infantry,  by  her  attorney,  on  December  27,  1897,  filed  a 
motion  for  reconsideration  of  departmental  decision  of  September  26, 
1897,  affirming  the  Bureau  action  of  November  7,  189C,  rejecting  her 
widow's  claim  No.  613528,  filed  April  29,  1895,  under  section  4702, 
Revised  Statutes,  on  the  ground  that  death  resulted  from  disease  of 
heart,  not  due  to  chronic  diarrhea. 

It  is  contended  on  behalf  of  claimant  that  said  departmental  decision 
Is  in  conflict  with  the  rule  announced  in  the  case  of  Napoleon  B.  Trask 
(9  P.  D.,  113). 

I  am  of  the  opinion  that  the  evidence  in  this  case  fails  to  show  that 
the  cause  for  which  pension  was  granted  was  *'  so  complicated  with  the 
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disease  which  caused  death"  as  t<>  brin^  this  case  within  the  ruling  in 
the  Trask  case. 

Soldier  enlisted  December  2, 1802,  was  discharged  July  26, 1865,  and 
died  March  29, 1895,  of  heart  failui*e  and  chronic  disease  of  heart  of 
long  standing,  as  testified  by  the  attending  physician. 

Soldier  was  pensioned  at  $2  per  month  for  chronic  dianhea  dne  to 
the  service,  bat  the  attending  physician  testified  that  it  was  not  his 
intention  when  testifying  to  leave  the  impression  that  soldier's  death 
was  dne  to  chronic  diarrhea  or  any  form  of  bowel  trouble. 

The  word  "complicated"  in  the  Trask  case  is  used  in  the  sense  o- 
being  involved,  or  interwoven,  or  connected  with  the  disease  which  was 
the  immediate  cause  of  death,  and  to  entitle  a  widow  to  a  i)ension 
under  section  4702,  Revised  Statutes,  she  is  required  to  show  that  the 
disease  for  which  soldier  was  pensioned,  or  which  originated  in  the 
service  and  in  line  of  duty,  had  some  probable  connection  with  and 
was  a  contributing  and  presumptive  predominating  factor  in  death 
cause.    (See  Alma  Neidhammer  8  P.  1).,  276.) 

In  the  case  under  consideration  there  is  no  reasonable  doubt  raised 
as  to  the  cause  of  soldier's  death,  and  for  that  reason  the  rule  announced 
in  the  Trask  case  that  "where  doubts  can  not  be  resolved  by  evideuce 
presumption  should  incline  toward  claimant"  has  no  application  iu 
this  case,  for,  as  there  was  no  "complication"  of  chronic  diarrhea  with 
disease  of  heart,  death  could  not  have  resulted  from  a  "complication" 
of  said  causes.  I  find  no  valid  or  satisfactory  reason  for  reversing  or 
in  any  manner  modifying  the  former  departmental  decision  in  this  case, 
and  the  motion  is  accordingly  overruled. 


SERVICE-CrVILIAN  EMPLOYEES-PILOT. 

William  B.  Taylor. 

A  pilot  is  not  an  officer  or  enlisted  man  in  the  Army  or  Kavy,  and  he  is  not  entitled 
to  penHion  under  the  act  of  June  27,  1890. 

Asswtant  Secretary  Webster  Davis  to  the  Commissioner  ofPensionSj  May 

31,  1898. 

William  B.  Taylor,  late  second  class  pilot,  U.  S.  S.  Genial  Grant 
United  States  Navy,  appealed  on  May  22, 1897,  from  the  Bureau  action 
of  January  27,  1896,  dropping  his  name  from  the  rolls  as  a  pensioner 
under  section  2  of  the  act  of  June  27, 1890,  certificate  No.  1825C,  on 
the  ground  that  he  was  not  regularly  enlisted  or  mustered  into  the 
service  of  the  United  States. 

Claimant  contends  that  having  served  as  second-class  pilot  and 
attached  to  the  Mississippi  Squadron  July  13, 1864,  until  June  21,1865, 
when  discharged  by  Acting  Bear- Admiral  S.  P.  L^,  commanding  said 
squadron,  he  is  entitled  to  a  pension  under  the  act  of  June  27, 1890, 
and  was  imi)roperly  dropped  from  the  roll. 
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This  appeal  was  considered  in  part  July  10, 1897,  and  the  papers  were 
returned  to  the  Bureau  for  a  further  report  from  the  Navy  Department. 
The  papers  are  now  returned  with  the  following  report: 

Navy  Department, 
WaBhingtoHf  December  /,  1897, 

Sir:  Referring  to  your  communications  of  July  27  and  November  18, 1897,  in  which 
yon  make  the  following  inquiries  in  connection  with  the  claim  of  William  I).  Taylor 
on  account  of  service  aH  a  second-clasH  pilot  on  the  U.  S.  8.  (ieneral  (irant,  viz : 

"What  was  the  '  Mississippi  squadron,'  and  of  what  vesselH  was  it  composed,  and 
whether  this  squadron  was  composed  of  nrnied  vessels?'* 

*<How  were  second-class  pilots  received  into  the  service,  and  especially  how  was 
the  claimant  so  received  ?  " 

I  have  to  inform  you  that — 

(1)  The  Mississippi  squadron  consisted  of  armed  vessels  under  the  command  of 
naval  officers,  and  included  also,  in  ordinary  reference,  Ellet's  ram  fleet  and  the  Mis- 
sissippi Marine  Brigade,  which  served  for  a  portion  of  the  time  under  the  command 
of  the  senior  naval  officer  of  the  Mi8sis8i]>pi  squadron.  Its  limits  extended  north- 
ward from  New  Orleans,  on  the  Mississippi  Kiver,  and  its  tributaries  located  in  the 
States  in  insurrection. 

This  Department  has  nn  prepared  list  of  this  squadron.  The  preparation  of  such 
a  list  would  be  impracticable,  as  it  would  involve  a  constant  change  of  names  of 
ships  and  dates  every  recurring  month  for  a  period  of  three  years  or  more.  If  urgent, 
the  Department  can  prepare  a  list  of  all  the  vessels  which  were  at  any  time  con- 
aected  with  the  MissiKsippi  squadron,  and  can  also  furnish  specific  information  with 
reference  to  the  vessels  of  the  squadron  at  any  specific  «late. 

(2)  Pilots  were  received  into  the  service  for  duty  in  the  several  squadrons  by 
authority  of  the  commanding  officers  of  the  squadrons,  subject  to  the  approval  of 
the  Department,  such  appointments  being  held  during  the  pleasure  of  the  appointing 
officers.  In  view  of  this  and  the  fact  that  pilots  were  not  enlisted  men  or  appointed 
as  officers  by  the  Department,  together  with  the  further  fact  that  the  Department's 
records  do  not  show  their  entry  into  the  service  or  their  conduct  while  serving  as  such, 
an  opinion  has  been  rendered  by  the  judge-advocate-general  of  the  Navy  to  the  efiect 
that  pilots  can  not  be  regarded  as  officers  or  enlisted  men  in  the  Navy,  and  therefore 
must  be  regarded  as  civilians  employed  under  the  authority  of  the  Navy  Department. 

There  does  not  appear  anything  on  the  records  of  the  Department  to  indicate  that 
the  status  of  William  B.  Taylor  was  different  from  that  of  other  second-clnss  pilots 
appointed  in  the  manner  above  referred  to. 

As  the  evidence  in  this  case  fails  to  show  that  claimant  was  an  oflScer 
or  enlisted  man  in  the  Army  or  Navy,  in  the  war  of  the  rebellion,  he 
is  not  shown  to  be  entitled  to  pension  under  the  act  of  June  li7,  1890. 

See  cases  of  Andrew  J.  Shannon  (7  P.  D.,  64);  David  Oliver  (7  P.  D., 
597);  Susannah  Mackey  (8  P.  D.,  535),  and  Henry  N.  Haynie  (9  P.  D., 
304). 

The  action  appealed  from  is  affirmed,  and  the  papers  in  the  case  are 
herewith  returned. 
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service— home  guards. 
Abner  Bobinson. 

Hall's  company.  West  Virginia  Home  Guards,  to  which  this  appellant  belonged,  and 
in  which  he  alleges  his  military  service  was  rendered  during  the  war  of  the  rehel- 
lion,  was  a  State  militia  organization  that  was  never  in  the  military  service  of 
the  United  States,  and  the  officers  and  enlisted  men  thereof  are  not  pensiouAble 
under  any  existing  law. 

Assistant  Secretary  Webster  Davis  to  tJ^e  Commissioner  of  PensionSj  June 

4, 1898. 

Abner  Bobinson  filed  in  you-r  Bureau  on  August  25, 1890,  a  declara- 
tion for  pension  under  the  provisions  of  sections  4692  and  4693,  Bevised 
Statutes,  alleging  that  be  bad  served  from  1862  to  1865  as  a  private  in 
Captain  Hall's  company  of  West  Virginia  Home  Guards  (miscellane- 
ous), and  bad  contracted  disability  from  exposure  in  line  of  duty  dar- 
ing said  service,  whicb  was  rejected  on  October  15, 1892,  upon  the 
ground  that  be  was  not  in  the  military  service  of  the  United  States. 

From  said  action  appeal  was  taken  on  September  21, 1897. 

Neither  the  War  nor  Treasury  Departments  have  any  record  of  the 
organization  in  which  this  appellant  alleges  his  military  service  was 
rendered. 

Said  organization  appears  to  have  been  a  State  militia  organization, 
raised  for  temporary  service  and  local  defense,  under  the  orders  of  the 
provisional  and  loyal  governor  of  the  State  of  Virginia  at  that  time, 
and  was  never  in  the  military  service  of  the  United  States  at  anytime, 
either  actually  or  constructively. 

It  is  clear,  therefore,  that  the  officers  and  enlisted  men  of  said 
organization  have  no  pensionable  status  or  title  under  any  existing 
law  at  the  present  time,  and  the  rejection  of  this  claim  upon  the  ground 
stated  was  not  error,  and  is  affirmed  accordingly. 


ATTORNETSnTP-I»OWER  OF  ATTORNET-ATTESTATION. 

Eebecca  O.  Vining  (claimant). 

A  power  of  attorney  to  which  the  signature  of  the  claimant  is  not  attested  by  two 
witnesscH  confers  no  authority  upon  an  agent  or  attorney  to  appear  in  a  penstoo 
claim,  and  without  Huch  authority  a  person  can  not  have  title  to  a  fee. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions ^  J un( 

10, 1898. 

W.  H.  Love,  of  Plymouth,  Ind.,  October  28,  1897,  appealed  in  the 
matter  of  fee  on  the  issue  of  August  26, 1897,  in  the  claim  for  a  widow's 
pension  under  the  act  of  June  27, 1890,  of  Eebecca  C.  Vining,  widow 
of  Minor  Vining,  late  of  Company  F,  Fortieth  Ohio  Volunteer  Infantry. 

The  claimant,  October  25,  1892,  filed  the  original  declaration.    The 
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appellant,  April  8, 1897,  filed  a  power  of  attorney.    On  the  allowance 
of  the  claim  a  fee  was  not  certified  the  ap]>el]ant  for  the  reason  that 
the  claimant's  signature  to  the  power  of  attorney  was  not  attested  by 
any  witnesses. 
Section  5  of  the  act  of  July  4,  1884,  amonp:  other  things  provides: 

That  the  Secretary  of  the  Interior  may  prescribe  txiWh  and  regtilations  goveriiiug 
the  recognitioii  of  agents,  attorneys,  or  other  jiersons  representing  claimants  before 
the  Department. 

Pursuant  thereto,  Rules  of  Practice  have  been  promulgated  by  the 
Secretary  of  the  Interior,  and  attorneys,  agents,  or  other  persons  have 
been  accorded  or  denied  recognition  in  claims  in  which  they  have 
appeared  as  representing  claimants. 

Rule  1  of  Rules  of  Practice  before  the  Commissioner  of  Pensions 
provides  in  substance  that  a  person  admitted  to  practice  before  the 
Department  of  the  Interior  upon  filing  a  power  of  attorney  from  the 
claimant  will  be  held  authorized  to  prosecute  his  claim  for  pension. 

Rule  4  of  said  rules  provides  that: 

No  power  of  attorney  purporting  to  be  execnted  by  a  claimant  will  be  recognized 
as  good  and  valid  authority  anlcsH  the  same  be  signed  in  the  presence  of  two  wit- 
nesses and  acknowledged  before  an  officer  duly  anthoriz<'d  to  administer  oaths  for 
general  purposes  whose  official  character  is  certified  under  seal. 

There  are  many  ways  by  which  a  claimant  can  authorize  an  attorney 
to  prosecute  his  case.  The  contract  could  be  shown  by  letter,  by 
admassion,  or  by  cooperation.  It  may  be  expressed  or  implied.  All 
these  methods  are  recognized  in  courts  of  justice;  in  fact,  the  authority 
of  an  attorney  to  represent  a  party  in  any  matter  pending  before  the 
courts  is  taken  for  granted  unless  called  in  question  by  some  interested 
person. 

In  pension  claims,  however,  it  was  deemed  expedient  that  the  author- 
ity of  an  attorney  to  prosecute  a  case  should  appear  by  a  power  of 
attorney,  and  that  he  should  not  be  entitled  to  recognition  unless  he 
was  thus  authorized.  Having  approved  of  this  form  of  evidence  of  con- 
tracts between  attorneys  and  claimants,  I  do  not  think  there  can  be 
any  doubt  as  to  the  authority  of  the  Secretary  of  the  Interior  in  requir- 
ing that  the  power  of  attorney  must  be  executed  in  accordance  with  a 
particular  formula.  It  is  true  that  a  power  of  attorney  may  confer 
aatbority  upon  a  person  to  do  acts  in  the  place  and  stead  of  another, 
and  said  power  would  be  deemed  vfilid  for  all  purposes  though  the  sig- 
nature qf  such  other  was  not  attested  by  two  witnesses,  or  its  execu- 
tion acknowledged  before  some  particular  officer;  but  these  principles 
of  law  do  not  govern  where  there  are  specific  rules  regulating  the 
execution  of  powers  of  attorney  and  fee  agreements. 

The  question  primarily  turns  upon  the  fact  whether  the  Secretary  of 
the  Interior  has  any  warrant  in  law  to  recpiire  attorneys  to  obtain  a 
power  of  attorney  from  a  claimant.  If  he  has  not,  then  any  other  evi- 
dence of  such  authority  is  all  that  is  necessary.    This  feature  of  the  case 
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is  disposed  of  by  tbe  statute  cited.  I  do  not  think  it  can  be  reasonably 
maintained  that  tbe  Secretary  of  the  Interior  can  require  a  person  to 
file  a  power  of  attorney  before  his  authority  will  be  recognized  to  pros- 
ecute a  claim  and  not  require  said  power  of  attorney  to  be  executed  in 
a  particular  manner ;  in  other  words,  declare  what  form  of  its  execution 
shall  be  necessary  in  order  for  a  x)ower  of  attorney  to  be  deemed  valid. 

Claimants  and  attorneys  in  most  instances  reside  many  miles  apart 
They  are  not  associated  in  any  way  except  in  the  i)rosecution  of  a  |>en- 
sion  claim.  By  the  laws  the  Commissioner  of  Pensions  is  authorized 
to  certify  to  an  attorney  a  fee  for  securing  the  allowance  of  pension  in 
behalf  of  some  claimant.  The  pension  agent  upon  the  authority  of  tbe 
certificate  of  the  Commissioner  pays  the  fee  as  the  agent  of  the  claim- 
ant. The  person  to  whom  the  fee  is  to  be  paid  is  made  known  to  the 
Commissioner  by  the  contents  of  the  power  of  attorney.  He  authorizes 
the  pension  agent  to  pay  the  claimant's  money  is  discharge  of  an  obli- 
gation. His  authority  to  do  so,  if  good  business  methods  are  observed, 
should  be  an  instrument  executed  in  accordance  with  a  formula  approved 
by  the  Department,  and  affording  reasonable  assurance  that  the  claim- 
ant has  authorized  the  payment  of  a  fee  to  the  attorney  named  in  said 
instrument.  If  the  law  permitted  the  claimant  to  settle  with  his  attor- 
ney in  the  same  manner  as  he  would  with  his  attorney  for  service  in 
conducting  proceedings  in  a  court  of  justice,  the  high  class  of  evidence 
now  required  to  establish  an  attorney's  authority  to  prosecute  a  pen- 
sion case  could,  and  doubtless  would,  be  dispensed  with. 

In  the  case  of  Valerie  S.  Murray  (8  P.  D.,  247),  the  question  decided 
was  in  many  particulars  like  the  one  arising  on  this  appeal.  In  con- 
sidering that  case  Assistant  Secretary  Reynolds  used  the  following 
language  relative  to  the  necessity  of  observing  rule  4  of  the  Bules  of 
Practice  in  the  execution  of  a  power  of  attorney : 

It  is  hardly  necessary  to  call  attention  to  the  fact  that  your  Bnrean  in  the  adjndi- 
oation  of  pension  claims^  as  to  the  authority  and  identity  of  attorneys  and  claimants^ 
relies  almost  wholly  upon  statements  contained  in  written  instruments  of  evidence. 
It  is  rarely  that  a  claim  is  specially  examined  for  the  purpose  of  obtaining  additional 
information  upon  these  points.  Therefore,  there  is  attached  to  these  instruments  a 
value  independent  of  their  weight  an  evidence,  either  as  to  tbe  claimant's  right  to 
pension  or  of  the  contract  existing  between  the  claimant  and  his  attorney,  namely,  as 
means  of  satisfying  the  Bureau  thut  claimants  and  attorneys  are  the  persons  they 
represent  themselves.  This  value  is  dependent  npon  and  grows  out  of  the  fact  that 
these  instruments  are  executed  in  accordance  with  a  formula  prescribed  by  the  rales 
of  practice  and  the  law  governing  their  execution. 

I  am  convinced  that  rule  4  contemplates  an  attestation  of  the  signature  of  the 
claimant  to  a  power  of  attorney  by  persons  other  than  the  attorney  taking  nnder 
said  power,  as  the  Bureau  is  thereby  better  assured  of  the  genuineness  of  the  instru- 
ment, and  also  that  one  of  the  avenues  of  fraud  is  thereby  closed. 

Upon  the  issue  of  certificate  to  allow  pension  the  question  of  pay- 
ment of  fee  is  at  once  determined.  It  must  be  settled  before  payment 
of  x)euslon  is  made.  Therefore,  the  Commissioner  is  required  to  act 
upon  a  question  where  delay  is  not,  and  should  not  be,  allowed.     Under 
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tbese  conditions  the  evidence  of  attorneyship  should  be  of  a  character 
that  admits  of  no  doubt,  and  can  be  overcome  only  upon  the  ground  of 
fraud.  Such  evidence  when  documentary  (as  is  always  the  case  in  a 
claim  for  pension),  as  a  rule,  can  furnish  no  safeguards  unless  executed 
in  a(*.cordance  with  a  formula  prescribed  for  the  execution  of  instru- 
ments which  are  then  accepted  without  further  proof  of  their  genuine- 
ness than  is  afibrded  by  the  contents  of  the  instruments  themselves. 

It  may  be  urged  that  the  rule  will  result  in  the  deprivation  of  an 
attorney  of  his  fee  because  of  his  failure  to  observe  a  mere  formality, 
when  he  has  fairly  earned  it,  and  there  is  no  person  who  disputes  his 
title. 

This  question  was  discussed  in  the  case  of  Eliza  Shank  (8  P.  D., 
48(i),  where  completing  evidence  of  the  due  execution  of  fee  agree- 
ments was  not  filed  until  after  the  issue  of  certificate  to  allow  pension. 
Relative  to  the  rule  there  laid  down,  Assistant  Secretary  Keynolds 
said: 

The  statute  (4786,  R.  S.)  does  not  contemplate  any  condition  other  than  the  liling 
of  the  evidence  of  such  agreements  and  of  their  proper  execution  prior  to  the  issue 
of  the  certificate. 

The  statutes  and  the  rules  are  plain,  and  it  is  so  manifest  that  any  oversight  in 
the  proper  execution  of  the  agreements  or  of  the  filing  of  evidence  of  their  proper 
execution  can  not  in  any  measure  be  due  to  the  requirements  of  the  law  or  rules  of 
practice,  but  wholly  due  to  the  carelessness  or  neglect  of  the  attorney,  that  no  other 
pretext  or  excuse  can  be  assigned  for  permitting  such  evidence  to  bo  filed  after  the 
issue  of  the  certificate  of  pension. 

The  foregoing  applies  with  equal  effect  where  the  evidence  as  to  an 
attorney's  authority  to  appear  in  a  case  has  not  been  executed  in  man- 
ner and  form  required  by  the  Kules  of  Practice.  Those  rules  have  been 
in  force  for  many  years,  and  have  been  given  as  widespread  publica- 
tion as  the  usual  methods  permit.  In  no  instance  has  an  attorney  on 
appeal  to  this  Department  plead  his  ignorance  of  the  requirements  of 
the  rules  nor  any  misunderstanding  of  them,  but  has  sought  to  disre- 
gard them.  The  rules  should  not  be  subverted  by  the  oversight  and 
neglect  of  persons  claiming  rights  under  powers  of  attorney  where  evi- 
dence is  wanting  of  their  proper  execution  in  accordance  with  those 
very  rules,  and  this  due  to  the  oversight  and  neglect  of  such  persons. 

So  in  this  case,  as  the  signature  of  the  claimant  to  the  power  of 
attorney  in  favor  of  the  appellant  is  not  attested  by  two  witnesses,  in 
accordance  with  a  loug  line  of  decisions  laid  down  in  cases  on  appeal 
before  the  Department  it  is  held  that — 

A  power  of  attorney  to  which  the  signature  of  the  claimant  is  not  attested  by  two 
witnesses  confers  no  authority  upon  an  agent  or  attorney  to  appear  in  a  pension 
claim,  and  Without  sncli  authority  a  person  can  not  have  title  to  a  fee. 

Action  affirmed. 
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DISLOYALTY— SECTION  4716,  REVISED  STATUTES- 

Edwabd  H.  LiaoN. 

Claimaut  at  the  a^e  of  19  years  vt)liintarily>left  his  home  in  Tennessee  and  spent  two 

months  in  a  Confederate  camp  in  the  State  of  Alabama. 
Held:  Tiiat  he  voluntarily  aided  and  abetted  the  late  rebellion  against  the  authority 

of  the  United  States  within  the  meaning  of  seition  4716,  Revised  Statutes,  aud 

is  not  entitled  to  pension  under  the  act  of  June  27,  1890. 

/         Assiittant  Secretary  Webster  Davis  to  the  Commissioner  of  Pennons^  June 

10,  1898. 

Edward  H.  Ligon,  late  private  iti  Company  G,  Fourth  Teuiiessee 
Mounted  Infantry,  appealed  September  23, 1897,  from  the  Bureau  action 
of  March  12, 1897,  dropping  his  name  from  the  roll  as  a  pensioner  under 
section  2  of  the  act  of  June  27, 1890,  Certificate  No.  791026,  on  the 
ground  that  he  aided  and  abetted  the  late  rebellion  by  his  voluntarj' 
service  in  the  Confederate  army,  as  shown  by  his  own  statement  and 
other  evidence. 

He  contends  that  it  is  a  fact  that  in  the  month  of  May,  1861,  hi9» 
uncle,  Thomas  Ligon,  persuaded  him  to  leave  his  father,  who  was  a 
Union  man  residing  in  the  State  of  Tennessee,  and  go  to  a  Confederate 
camp  in  the  State  of  Alabama;  that  he  rode  his  own  horse  and  wevX 
unarmed,  and  staid  in  said  camp  several  weeks,  but  never  had  a  gun 
in  his  hand  while  there;  that  he  never  drilled  or  did  any  service  of  any 
kind  while  in  said  camp,  and  was  never  sworn  into  said  Confederate 
service;  that  he  never  gave  any  aid  or  comfort  to  the  enemies  of  the 
Government;  that  he  left  said  Confederate  camp  and  returned  home  to 
Smith  County,  Tenn.,  of  his  own  volition  and  remained  with  his  father 
at  home  until  October,  1864,  when  he  left  home  and  joined  said  Foarth 
Tennessee  Mounted  Infantry,  from  which  he  was  honorably  discharged. 

He  further  says  that  his  full  name  is  Edward  Harney  Ligon,  and 
that  he  had  a  cousin  named  Edward  Harrison  Ligon  who  did  at  the 
beginning  of  the  war  enlist  and  serve  in  the  Confederate  army,  and 
that  the  Department  has  mistaken  the  acts  of  Edward  Harrison  for 
those  of  Edward  Harney. 

He  also  contends  that  his  disabilities  for  which  he  was  pensioned 
were  incurred  in  the  service  while  a  member  of  said  Fourth  Tennessee 
Mounted  Infantry. 

This  last  contention  is  immaterial  so  far  as  his  right  to  pension  under 
the  act  of  June  27,  1890,  is  concerned.  See  cases  of  Adolph  Bernstein 
(7  P.  D.,  229);  Ellen  J.  Pipes  (7  P.  D.,  289);  Sarah  H.  Ozborn  (7  P.  D., 
317);  Isaac  N.  Babb,  alias  John  Dunlap  (8  P.  I).,  59);  Anastatic 
Capella  (8  P.  1).,  308);  Miles  F.  Fullbright  (9  P.  D.,  146);  George  W. 
Gilbert  (9  P.  D.,  279),  and  Barnabus  Sarver  (9  P.  D.,  294). 

His  second  contention  also  becomes  immaterial  in  view  of  the  admis- 
sions of  claimant. 
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In  an  affidavit  filed  February  8, 1897,  he  testified  that  he  was  per- 
suaded by  his  uncle  in  1861  to  go  in  the  rebel  army;  that  he  had  three 
brothers  in  the  Confederate  service  with  Forest  and  two  with  Morgan; 
that  he  also  had  an  uncle  and  cousin  in  the  Confederate  service;  that 
lie  went  as  far  as  South  Florence,  Ala.,  and  was  gone  about  two 
months;  that  he  was  then  19  years  of  age. 

It  is  not  necessary  that  a  man  should  have  been  sworn  in  and  ren- 
dered service  in  the  Confederate  service  to  debar  him  from  pension 
under  the  act  of  June  27, 1890,  under  section  4716,  Eevised  Statutes, 
which  provides  that — 

No  money  ou  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow,  chil- 
dren^ or  heirs  of  any  deceased  person,  who  in  any  manner  volantarily  engaged  in,  or 
aided  or  abetted  the  late  rebellion  against  the  authority  of  the  United  States. 

Section  4716,  Bevised  Statutes,  is  a  broad  declaration  of  the  govern- 
mental policy,  and  forbids  in  terms  the  payment  of  any  money  on 
account  of  pensions  to  any  of  the  class  of  peFsons  therein  named,  unless 
expressly  excepted  from  the  provisions  of  said  section. 

The  act  of  June  27, 1890,  contains  no  provision  that  the  inhibition  ot 
section  4716  should  not  apply  to  applicants  for  pension  under  said  act, 
and  if  claimant  comes  within  the  class  of  persons  designated  by  said 
section  4716  he  is  clearly  not  entitled  to  a  pension  under  said  act  of 
June  27,  1890. 

Chief  Justice  Marshall,  in  the  case  of  BoUman  t;.  Swartwout  (4  Cranch 
126],  used  the  following  language: 

It  is  not  the  intention  of  the  court  to  say  that  no  individual  can  be  guilty  of  this 
crime  (levying  war  against  the  United  States;  who  has  not  appeared  in  arms  against 
hia  country.  On  the  contrary,  if  war  be  actually  levied — that  is,  if  a  body  of  men  be 
actaaUy  assembled  for  the  purpose  of  effecting  by  force  a  treasonable  purpose — all  of 
those  who  perform  any  part,  however  minute,  or  however  remote  from  the  scene  of 
action,  and  who  are  actually  leagued  in  the  general  conspiracy,  are  to  be  considered 
as  traitors.  Crimes  so  atrocious  as  those  which  have  for  their  object  the  subversion 
by  violence  of  those  laws  and  those  inntitutions  which  have  been  ordained  in  order 
to  secure  the  peace  and  happiness  of  society  are  not  to  escape  punishment  because 
they  have  not  ripened  into  treason. 

So,  also,  the  court  in  the  case  of  Eespublica  v.  Abraham  Carlisle 
(1  Dallas,  35)  said: 

By  jpining  the  armies  of  the  enemy,  or  by  enlisting  or  procuring  others  to  enlist 
for  that  purpose,  constitutes  treason. 

Again,  in  the  case  of  United  States  v.  Vigal  (2  Dallas,  346),  the  court 
said: 

Loss  of  property  by  waste  or  fire,  or  even  by  slight  or  remote  injury  to  the  per- 
son, is  no  excuse  for  joinin;^  an  insurrection. 

Justice  Field,  in  the  case  of  United  States  v.  Greathouse  (4  Sawyer 
472),  said: 

Whatever  overt  acts  are  committed,  which  in  their  natural  consequence,  if  8uc- 
cessful,  would  encourage  and  advance  the  interests  of  the  rebellion,  in  judgment  of 
law,  aid  and  comfort  are  given. 
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In  the  foregoing  cases  the  courts  were  considering  tlie  question  of 
the  crime  of  treason,  but  it  is  not  necessary  that  the  acts  of  claimant 
should  amount  to  treason  as  defined  by  the  constitution  in  section  3, 
article  3,  and  by  the  courts,  in  order  to  bring  him  within  the  purview 
of  section  4716,  Kevised  Statutes. 

The  language  of  this  section  is  very  broad,  and  includes  "any  person 
who  in  any  manner  voluntarily  aided  or  abetted  the  late  rebellion.*' 
By  the  phrase  "aiding  and  abetting''  is  meant  to  support,  assist,  con- 
nive at,  second,  further,  stand  by,  countenance,  encourage,  or  assist. 
To  abet  is  to  encourage  by  aid  or  approval.    (See  Century  Dictionarj'.) 

In  criminal  law,  aiding  and  abetting  is  an  offense  committed  by  one 
who,  though  not  directly  ))erpetrating  a  crime,  is  yet  present  at  its 
commission  and  renders  aid  or  encouragement  and  assistance  to  the 
peri)etrator.    (See  1  Bussell  on  Crimes,  Chap.  II.) 

As  held  in  tlie  case  of  Timberlake  r.  Brewer  (59  Ala.,  108) — 

the  words  Aid  and  abet,  iu  le^a]  pbrjine,  are  pretty  much  the  synonyms  of  each  other. 
They  comprehend  all  asHistance  reudcre<l  by  act^,  words  of  encoaragemcnt,  or  sap- 
port,  or  preMcHct'y  actual  or  couHtrurtive,  to  render  assistance  should  it  become  neces- 
sary.   No  particular  acts  are  necessary. 

It  is  immaterial,  therefore,  whether  claimant  was  a  principal  in  the 
first  or  second  degree,  or  was  an  accessory  before  or  after  the  fact,  in 
aiding  or  abetting  the  late  rebellion,  as  in  either  case  he  would  come 
within  the  provision  of  section  4716,  Bevised  Statutes. 

As  stated  by  Mr,  Chief  Justice  Waite  in  Young  v.  United  States 
(97  U.  S.,  6:i),  there  may  be  aid  and  comfort  without  treason. 

It  was  held  by  Assistant  Secretary  Otto,  May  9, 1864,  in  the  case  of 
James  A.  Sewers,  that  encouragement  of  the  rebels  or  sympathy  with 
their  cause,  bars  claim  for  pension  under  said  section  4716,  Bevised 
Statutes.    (See  Digest  of  Pension  Decisions,  1897,  p.  181.) 

So,  also,  it  was  held  by  Secretary  Delano  that  making  clothes  and  tents 
for  rebel  soldiers,  or  voting  for  the  ordinances  of  secession  in  1861, 
were  acts  of  disloyalty  which  bar  pension.  (See  Digest  of  Pension 
Dedsions,  ibid.) 

It  was  held  by  Acting  Secretary  Cowen,  in  the  case  of  Henry  L. 
Davis  (3  P.  D.,  o.  s.,  50),  that  payment  of  taxes  to  the  Confederate 
government  was  disloyalty,  which  barred  the  right  to  pension. 

It  was  held  by  Seciretary  Schurz  that  presumption  of  dislo^'alty  was 
raised  by  payment  of  taxes  to  the  Confederate  government,  or  furnish- 
ing food  and  clothing  to  sons  in  the  Confederate  army,  but  such  pre- 
sumption may  be  rebutted.  (See  case  of  Phillip  Hoppel,  5  P.  D,,  o.  s., 
151.) 

He  also  held  in  the  case  of  John  W.  McDonald  (5  P.  D.,  o.  s.,  104), 
that  holding  the  oflBce  of  postmaster  and  performing  the  duties  thereof 
under  the  Confederate  government  was  aiding  and  abetting  the 
rebellion. 

In  the  case  under  consideration  the  claimant  at  the  age  of  19  years 
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left  the  home  of  his  father,  in  the  State  of  Tennessee,  and  went  into 
camp  with  the  Confederates,  in  the  State  of  Alabama,  taking  his  horse 
with  him,  where  he  remained  some  two  months.  By  so  doing  he  vol- 
mitanly  aided  and  abetted  the  late  rebellion  within  the  meaning  of  sec- 
tion 4716,  Revised  Statutes,  and  is  not  entitled  to  a  pension  under  the 
act  of  June  27, 1890. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  in 
the  case  are  herewith  returned. 


SERVICE-MEXIC^VN  WAR. 

Mary  E.  Powers  (widow). 

To.  convey  title  to  pension  under  the  act  of  January  29,  1887^  it  mnst  be  shown  that 
the  soldier's  military  service  was  asnociated  with  the  war  with  Mexico. 

Amstant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

June  lOy  1898. 

This  soldier,  John  T.  Powers,  private,  unassigned.  United  States 
Voltigeurs,  enlisted  April  3, 1848.  He  was  discharged  June  27, 1848. 
He  was  iJensioned  at  $8  per  month,  under  certificate  numbered  16604, 
on  July  12, 1888.  He  died  December  21, 1896,  and  the  widow  filed  her 
claim  January  2, 1897.  This  claim  was  rejected  March  29, 1897,  on  the 
ground  that  soldier  was  not  in  Mexico  sixty  days,  or  on  the  coast  or 
frontier  thereof,  or  en  route  thereto. 

From  this  action  an  appeal  was'  filed  December  31, 1897,  it  being  con- 
tended that  soldier  was  taken  to  Fort  McHenry,Md.,  as  a  rendezvous, 
and  that  while  there  he  was  en  route  for  the  war. 

From  date  of  enlistment  to  date  of  discharge  covered  a  period  of  some 
eighty-four  days.  This  is  a  longer  period  than  the  statute  requires.  Up 
to  May  30, 1848,  however,  the  date  when  the  war  with  Mexico  is  held  to 
have  ended,  the  period  of  service  was  but  fifty-seven  days,  a  shorter 
time  than  that  required  by  the  statute. 

While  the  soldier  enlisted  for  the  war  with  Mexico,  he  never  left  Fort 
McHenry,  Md.,  where  he  was  discharged  by  reason  of  expiration  of  serv- 
ice. The  records  of  the  War  Department  fail  to  show  that  soldier  was 
ever  en  route  to  Mexico  during  the  war. 

Moreover,  he  remained  unassigned,  which  would  indicate  he  was 
never  intended  to  have  served  in  Mexico.  He  remained  m  the  Army 
ut  a  post  remote  from  the  seat  of  war  after  the  war  ended,  and  con- 
tinued in  the  service  until  the  term  for  which  he  enlisted  had  expired. 

Then  there  is  nothing  to  indicate  that  his  service  had  any  connection 
whatever  with  the  Mexican  war. 

It  may  have  been  contemplated  to  use  his  services  in  this  war  if 
found  advisable,  but  nothing  appears  to  indicate  that  this  was  ever 
fonnd  necessary. 

p.  D.— VOL.  9 24 
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Certainly  he  did  DOt  serve  (actually,  the  law  requires)  sixty  days 
with  the  Army  or  Navy  of  the  United  States  in  Mexico.  Nor  did  he 
serve  on  the  coasts  or  frontier  in  that  war,  nor  could  he,  even  techni- 
cally, or  by  the  most  strained  or  liberal  construction,  be  regarded  as 
having  been  en  route  thereto. 

Why  has  Congress  affixed  these  conditions  to  title,  i.  e.,  stipulating 
that  there  must  be  shown  service  in  Mexico,  engagement  in  battle, 
service  on  the  coasts  or  frontiers,  or  a  showing  that  the  applicant  was 
at  least  on  his  way  to  Mexico  for  service  in  the  war  with  that  country? 

The  reason  is  obvious.  It  was  for  the  purpose  of  segregating  those 
who  entered  the  general  military  service  of  the  United  States  during 
the  progress  of  this  war  from  those  who,  purposely,  were  attached  to 
the  forces  operating  or  intended  to  be  operated  against  Mexico. 

There  is  nothing  to  associate  this  claimant's  military  service  with  the 
war  with  Mexico,  either  by  his  own  record  or  that  of  his  regiment 
Indeed,  claimant  was  never  a  fixed  or  designated  factor  in  the 
regiment. 

The  practice  of  the  Department  in  these  cases  has  been  to  require 
testimony  to  support  the  requirements  of  the  statute.  No  uaiform  role 
can  be  laid  down,  but,  generally,  it  may  be  stated  that  such  facts  mii2»t 
be  presented  as  will  indicate  an  intention  on  the  part  of  the  War 
Department  to  utilize  the  soldier's  services  in  the  war  with  Mexico. 

Were  it  shown,  however,  that  this  soldier's  service  was  associated 
with  the  war  with  Mexico,  I  should  not  regard  it  as  just  to  deny  title 
because  a  portion  of  the  service  was  rendered  after  the  30th  day  of 
May,  1848,  when  such  war  is  held  to  have  ended.  The  difficulty  lies  in 
the  fact  that  this  particular  soldier  is  not  shown  to  have  been  associated 
in  any  manner  whatever  with  the  war  in  question.  Possibly  a  more 
proper  ground  of  rejection  would  be  on  this  basis  and  not  because  be 
lacked  sixty  days'  service. 

Your  action  rejecting  the  widow's  claim  is  sustained. 


KATE-DIS  ABl  L.ITY. 

John  W.  Fellows. 

Seventeen  dollars  per  month  is  deemed  an  adequate  pension  for  disability  doe  t4> 
rheiiniatism  and  resulting  disease  of  heart,  evidenced  by  atrophy  of  lunscles  of 
left  shoulder,  with  motion  much  impaired  and  marked  crepitation  in  both 
shoulder  joints  and  both  kneejoints,  resulting  in  hypertrophy  of  heart,  heart's 
beat  being  120  per  minute. 

AssistaMt  Secretary   Webster  Davis  to  the  Commissioner  of  Pension$j 

June  14y  1898. 

The  appellant  in  this  case,  John  W.  Fellows,  Company  P,  Fourtli 
West  Virginia  Infantry,  is  now  pensioned  at  $17  per  month  for  rhea- 
matism  and  resulting  disease  of  heart  and  naso-pharyngeal  catarrh. 
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He  is  also  shawu  to  be  now  suffering  from  locomotor  ataxia,  in  con- 
sequence of  which  he  is  not  only  wholly  disabled  for  manual  labor, 
but  requires,  perhaps,  the  frequent  and  periodical,  if  not  the  regular, 
personal  aid  and  attendance  of  another  person. 

He  has  made  several  stiitements  in  regard  to  the  origin  of  the  latter 
disability,  a  brief  history  of  which  is  set  forth  in  an  advisory  opinion 
of  the  medical  referee,  dated  November  14,  1896,  and  which  is  as 
follows: 

This  claimant  is  now  on  the  rolls  for  rhenmatism  and  resalting  disease  of  heart 
and  uas^y-pharyngeal  catarrh^  at  seventeen-eighteeaths. 

In  his  original  declaration,  filed  September  23,  1879,  rheumatism  and  disease  of 
Inngs  are  alleged. 

In  declaration  filed  October  12,  1889,  he  alleges  ^'aflection  of  lumbar  and  spinal 
column/'  as  result  of  rheumatism. 

In  declaration  of  December  5, 1891,  he  alleges  injury  to  spine  from  liftiug  logs  and 
SQDHtroke  and  resulting  disease  of  nervous  system. 

Id  declaration  of  September  18,  1895,  ho  alleges  locomotor  ataxia  and  disease  of 
&piDal  cord,  as  result  of  sunstroke  and  injury  to  spine. 

It  seems  from  this  that  the  claimant  attributed  locomotor  ataxia,  or  diseaso  of 
spinal  cord,  to  three  distinct  and  separate  causes,  viz,  to  rheumatism,  injury  of  spine 
and  sunstroke. 

The  last  two  have  been  legally  rejected,  and  the  question  is  now  raised  whether 
the  disease  of  spinal  cord,  or  locomotor  ataxia,  can  be  medically  accepted  as  a 
pathological  result  of  rheumatism. 

From  careful  review  of  all  the  evidence  and  medical  certificates  in  tbe  case  the 
adverse  medical  action  of  September  14,  1896,  is  believed  to  be  right.  This  concla- 
sion  is  based  on  the  following  facts:  All  the  earlier  medical  certificates  in  this  case 
describe  the  existence  of  rheumatism  beyond  dispute.  There  were  crepitus  and 
swelling  and  stiffness  of  the  joints,  with  a  mitral  mnrmur  of  the  heart.  These  are 
characteristic  symptoms  of  rheumatism. 

In  the  earlier  stages  of  locomotor  ataxia,  it  is  true,  we  often  have  sharp  neuralgic 
pains  in  the  muscles,  and  especially  of  the  lower  extremities,  and  these  are  some- 
times mistaken  for  myalgia  or  muscular  rheumatism,  but  crepitus,  stiff  and  swollen 
joints,  and,  above  all,  valvular  disease  of  heart  are  never  present. 

From  these  facts  we  may  safely  assert  that  the  soldier  was  properly  pensioned  for 
rheumatism. 

In  regard  to  the  second  point — %vhether  the  locomotor  ataxia  is  a  probable  patho- 
logical resnlt  of  rheumatism — all  that  can  be  said  is  this:  All  medical  authorities 
that  I  am  acquainted  with  agree  that  loccmiotor  ataxia  is  an  organic  diseaHe  of  the 
spinal  cord,  having  for  its  leading  causes  heredity,  syphili.s,  traumatism,  alcoholism, 
or  other  causes,  but  no  pathologist,  to  my  knowledge,  holds  or  accepts  the  disease 
as  a  sequela  of  rheumatism. 

On  December  12, 189C,  the  papers  in  the  case  were  again  referred  to 
the  medical  referee  for  a  further  advisory  opinion  as  to  whether  or  not — 

From  a  medical  standpoint  his  opinions  of  June  22  and  November  14, 1896,  vacate 
his  action  of  April  3,  1895,  relative  to  sunstroke  and  injury  to  spine  and  alleged 
results. 

If  not,  does  the  evidence  now  on  file  in  the  claim,  including  that  prefixed  to  the 
brief,  warrant  a  change  of  any  part  of  said  action  f  Also,  whether  locomotor  ataxia, 
or  any  other  disability  that  may  be  shown  or  is  alleged,  is  accepted  as  a  resnlt  of 
injury  to  spine  or  sunstroke,  as  seems  to  be  implied  by  the  legal  action  of  August 
27, 1896. 
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The  medical  referee  replied,  uuder  date  of  December  15,  1896,  as 
follows: 

The  medical  action  of  April  3,  1895,  meant  tbat  neither  sunstroke  nor  injury  of 
spine,  nor  any  disahilily  which  conld  bo  accepted  as  a  result  thereof,  was  shown 
in  a  ratjible  degree  since  the  date  when  the  claim  therefor  was  iiled. 

The  opinion  of  November  14,  1896,  does  not  atfect  this  action  in  any  respect. 

The  opinion  of  June  22,  1896,  was  not  intended  to  vacate  this  action,  unless  it 
should  ''be  clearly  shown  that  a  diseased  condition  of  the  spinal  cord  has  existed 
continuously  since  discharge,"  but  in  view  of  the  history  of  the  caae,  the  early  cer- 
tificates of  medical  examination,  and  the  well-known  course  of  locomotor  ataxia,  it 
is,  and  will  bi^,  practically  impossible  to  fulfill  this  requirement. 

The  evidence  now  on  file  does  not  warrant  any  change  in  the  intended  action  of 
April  3,  1895. 

A  ratable  disability  is  not  shown  from  injury  of  spine,  or  sunstroke,  or  any  disa- 
bility which  can  be  accepted  a  result  of  either  of  said  causes  in  this  case. 

A  ratable  disability  is  not  shown  from  disease  of  kidneys,  bnt  is  described  from 
diseaHe  of  eyes  and  nervous  system,  which  covers  impaired  memory. 

In  view  of  the  whole  history  of  the  case  the  recent  evidence  as  to  the  existence 
of  ^'spinal  trouble,''  ''spinal  diseaHe,'' "lameness  of  back,"  "weakness  of  back," 
etc.,  soon  after  claimant's  discharge  must  be  understood  as  relating  to  the  effects  of 
the  rheumatism  for  which  he  is  pensioned. 

Tlie  statement  of  8.  W.  Calvert,  filed  on  October  21,  1896,  can  not  be  accepted  as 
a  correct  history  of  the  disease  of  nervous  system,  in  view  of  the  evidence  and  med- 
ical examinations  in  the  case. 

While  a  ratable  disability  is  shown  from  disease  of  the  nervous  system  and  eyes 
since  the  date  of  filing  claim  in  1891,  yet  from  a  medical  standpoint  continuance 
since  date  of  discharge  is  not  established. 

The  action  of  April  3, 1895,  referred  to  above,  was  the  rejection  of  the 
claim  on  account  of  sunstroke,  malarial  poisoning,  injury  of  spine  aud 
alleged  results,  on  the  ground  that  no  ratable  disability  therefrom  had 
been  shown  since  the  date  of  filing  the  claim  therefor. 

The  medical  opinion  of  June  22, 1896,  referred  to  is  as  follows: 

No  disability  has  been  shown  since  filing  on  account  of  malarial  poisoning. 

Locomotor  ataxy  is  shown  to  h«ive  existed  since  March  29, 1891. 

This  is  a  possible  result  of  sunstroke  or  injury  to  spine. 

But  in  order  for  it  to  be  accepted  it  must  be  clearly  shown  that  a  diseased  ccndi- 
tion  of  the  spinal  cord  has  existed  continuously  since  discharge. 

It  is  possible  that  the  rheumatism  for  which  pensioned  has  been  simply  the 
ataxic  pains  and  not  true  rheumatism.  If  the  legal  approval  can  bo  changed  to  loco- 
motor ataxia  instead  of  rheumatism  it  will  be  of  benefit. 

I  can  find  iiothiug  in  the  case  to  warrant  the  statement  that  '^loco- 
motor ataxy  is  shown  to  have  existed  since  March  29, 1891." 

The  date  mentioned  is,  however,  i)robably  error,  and  was  intended  to 
be  May  29, 1891,  as  the  certificate  of  medical  examination  of  that  date 
states  that  the  claimant  "  walks  with  a  straddling  gait — patella  reflex 
poor,"  although  this  shouhl  hardly  be  regarded  as  sufficient  evidence 
upon  which  to  base  a  diagnosis  of  locomotor  ataxia,  especially  when  no 
evidence  of  said  disease  was  manifested  at  the  medical  examination  in 
February,  1892,  nearly  one  year  thereafter. 

At  the  latter  examination  it  was  shown  that  the  soldier  could  stand 
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OD  either  foot  or  walk  in  a  straight  line  with  the  eyes  closed,  aud  that 
there  was  no  areas  of  either  hypera^sthesia  or  anesthesia;  but  both 
rhenmatism  and  disease  of  the  heart  were  found  to  exist. 
The  further  statement  in  the  said  opinion  of  June  22,  1896,  that — 

It  is  possible  that  the  rheumatism  for  which  pensioned  has  been  simply  the  ataxic 
pains,  and  not  true  rheumatism, 

is  fully  controverted  by  the  statements  in  the  medical  opinion  of  Novem- 
ber 14, 1896,  relative  to  the  existence  of  the  latter  disease. 

There  does  not  appear  to  be  any  room  for  doubt  but  what  this  soldier 
is  suffering  from  both  rheumatism  and  paralysis  (locomotor  ataxia),  and 
that  the  disability  due  to  the  latter  has  processed  to  such  an  extent 
that  it  has  so  masked  the  disability  due  to  the  former  that  it  is  difficult 
to  diflferentiiite  as  to  the  exact  degree  of  disability  due  to  each  cause, 
bat  it  is  believed  that  the  present  rate  is  fully  commensurate  with  the 
degree  of  disability  shown  to  exist  on  account  of  pensioned  causes. 

A  claim  for  increase  was  filed  May  20, 1897,  and  rejected  December 
16, 1897;  the  claim  for  additional  pension  was  not  reopened  nor  con- 
sidered. 

From  this  action  the  claimant  entered  an  appeal  at  this  Department 
February  5, 189.S,  contending  therein  that  he  is  wholly  disabled  for  all 
manual  labor  by  reason  of  pensioned  causes,  and  that  the  origin  and 
continuance  of  sunstroke  and  results  has  been  fully  established  by 
competent  evidence,  both  medical  and  lay. 

It  is  true  that  a  large  amount  of  evidence  has  been  filed,  and  adduced 
uj)on  special  examination,  but  it  is  also  true  that  the  said  evidence  is 
more  cumulative  than  effective. 

It  is  alleged  that  the  existing  locyomotor  ataxia  is  of  service  origin, 
and  is  claimed  to  be  due  to  either  sunstroke  or  an  injury  of  the  spine 
incurred  during  the  war,  yet  the  first  positive  evidence  of  the  existence 
of  said  disease  was  not  manifested  until  January  21,  1896,  on  which 
date  the  soldier  was  examined  by  the  board  of  surgeons  at  Chicago, 
111.,  although  its  existence  was  suspected  at  two  prior  examinations, 
both  of  which  were  held  in  Cincinnati,  Ohio,  the  first  on  January  31, 
1894,  at  which  time  the  board  made  a  diagnosis  of  '^incipient  sclerosis 
of  the  cord,"  on  account  of  the  claimant's  inability  to  stand  with  his  eyes 
closed,  and  the  second  on  June  12, 1895,  when  the  board  found  some 
lack  of  coordination  of  the  lower  extremities,  which  condition  was 
aggravated  when  the  claimant's  eyes  were  closed. 

The  certificate  of  examination  made  at  Chicago,  111.,  October  20, 1897, 
has  the  following  statement  relative  to  the  claimant's  paralysis: 

The  claimant  is  suflfering  from  au  advanced  stage  of  locomotor  ataxia.  He  de- 
scribes the  girdle  pain.  There  is  muscular  incoordination.  The  patella  aud  other 
reflexes  are  not  abolished,  but  ankle  clonus  is  present.  He  describes  cushions  under 
his  feet  in  walking. 

There  is  marked  hyperarsthesia  over  the  entire  body.  The  pupils  are  enlarged  and 
very  slow  to  react.    Muscular  inooordi nation  is  so  marked  that  ho  can  not  dress 
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himself  or  button  his  clothes.  It  is  probable  that  he  has  snfTered  from  this  ataxU 
for  a  long  time  and  that  it  has  been  called  rheumatism. 

His  ataxic  condition  is  so  marked  that  it  masks  all  other  diseases.  There  is  do 
deformity  of  the  spine  showing  injury.  There  is  no  evidence  of  syphilis.  The  skin, 
glands,  and  genitals  present  no  evidence  of  this  disease. 

He  is  unfit  for  manual  labor,  and  needs  an  attendant  to  dress  and  undress  him  and 
to  wait  upon  him.     (Rating,  first  grade.) 

It  is  observed  that  tbe  board  of  surgeons  which  made  the  above- 
mentioned  medical  examination  was  inclined  to  believe  that  the  rheu- 
matism for  which  tbe  soldier  is  and  bas  been  pensioned  was  bat  the 
earlier  manifestatious  of  tbe  (existing  locomotor  ataxia* 

That  this  idea  is  erroneous  is  fully  shown  by  the  history  of  the  case  as 
set  forth  in  the  advisory  opinion  of  the  medical  referee,  dated  Novem- 
ber, 1896,  heretofore  referred  to.  The  said  idea  was  probably  based 
upon  the  fact  that  the  rheumatic  symptoms,  except  the  valvnlar  disease 
of  the  heart,  Were  completely  obscured  by  the  ataxic  symptoms. 

It  is  also  observed  that  the  said  board  states  ^'  the  claimant  is  suf- 
fering from  an  advanced  stage  of  locomotor  ataxia." 

In  this  event  the  progress  of  the  disease  must  have  been  quite  rapid, 
as  it  was  only  shown  to  exist  in  its  preataxic  stage  at  the  medical 
examination  of  June  12, 1895. 

With  a  view  of  showing  that  the  existing  locomotor  ataxia  was  of 
service  origin,  a  vast  amount  of  testimony  has  been  filed,  which,  how- 
ever, is  too  voluminous  to  refer  to  in  detail,  but  which  is,  as  heretofore 
stated,  principally  lay  evidence,  and  more  cumulative  than  important. 

Considerable  medical  evidence  has  also  been  filed,  but  it  relates 
principally  to  existing  conditions  and  has  no  important  bearing  upon 
the  origin  of  the  same. 

In  regard  to  the  degree  of  existing  disability,  from  pensioned  causes 
alone,  the  most  recent  certificate  of  examination  shows  the  foUowing 
objective  conditions: 

Pnlso  rate,  sitting,  100;  standing,  110;  respiration,  26;  temperature,  9Si;  heigbt 
5  feet  10^  inches;  weight,  155  ponnds;  age,  58  years. 

We  find  atrophy  of  mnscles  of  left  shoulder;  by  measurement  from  middle  of 
sternum  to  spinal  column  is  1  inch  smaller  than  right;  motion  in  it  is  much  impaired, 
almost  immovable.  There  is  marked  crepitation  in  both  shoulders  and  both  knee 
joints. 

Kight  leg  at  gluteo-femoral  fold,  and  jnst  above  and  just  below  knee,  is  1  inch 
smaller  than  left. 

Heart  on  exercise  is  120,  hypertrophied,  impnlse  forcible,  much  dyspncra,  no 
murmur. 

Rate  for  rheumatism  and  results,  sixtecn-eighteenths ;  phamyxand  posteriornaies 
inflamed  and  discharging. 

Kate  for  nasopharyngeal  catarrh,  eight-eighteenths. 

The  conditions  described  in  this  certificate  on  account  of  locomotor 
ataxia  are  practically  the  same  as  those  described  in  the  certificate 
dated  Jannary  21, 1896,  although  a  rating  of  but  $50  per  month  is 
recommended  therefor. 

The  present  rate  of  $17  per  month  is,  in  my  judgment,  fully  commen- 
surate with  the  degree  of  existing  disabihty  on  account  of  pensioned 
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causes,  in  yiew  of  which  fact,  and  the  fact  that  the  evidence  on  file  fails 
to  show  the  existing  disease  of  nervous  system  (locomotor  ataxia)  is  in 
any  way  due  to  the  soldier's  service,  the  action  appealed  from  was 
proper,  and  is  hereby  af&rmed. 


ATTORNEYSniP— FEE. 

William  Boate  (claimant). 
MiLO  B.  Stevens  &  Co.  (attorneys). 

When  in  a  claim  for  straight  increase,  an  order  for  medical  examination  has  not 
heen  obeyed,  and  the  attorney  of  record  has  been  so  notified  and  takes  no  fur- 
ther action  in  the  case,  and  makes  no  satisfactory  explanation  of  such  failare 
within  ninety  days  from  the  date  of  such  notification,  he  is  held  to  be  in  neglect 
and  his  attorneyship  forfeited;  and  where  snbsequently  another  attorney  files  a 
new  application  for  increase,  secures  an  order  for  medical  examination,  with 
which  the  claimant  complies,  upon  the  allowance  of  the  claim  from  date  of  such 
examination  the  latter  attorney  should  be  paid  the  fee. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

June  16y  1898. 

M.  B.  Stevens  &  Co.,  of  Washington,  D.  C,  April  19, 1898,  appealed 
in  the  matter  of  fee  on  the  issue  of  February  15, 1808,  in  the  claim  for 
increase  under  the  act  of  June  27, 1890,  of  William  Boate,  lateof  Com- 
pany M,  Seventh  Pennsylvania  Volunteer  Infantry. 

The  soldier  was  x)ensioned  under  tbe  act  of  June  27, 1890,  when,  on 
September  26, 1894,  L.  C.  Wood  &  Co.,  of  Washington,  D.  C,  filed  a 
declaration  for  increase;  an  order  for  medical  examination  issued  April 
23,  1895,  with  which  the  claimant  did  not  comply;  Messrs.  Wood  & 
Co.  were  notified  September  5, 1895;  the  claimant  failed  to  appear  for 
medical  examination.  On  October  19, 1895,  a  second  order  for  examin- 
ation issued.  On  February  20,  1896,  Messrs.  Wood  &  Co.  were  noti- 
fied that  claimant  again  failed  to  appear.  Thereafter  they  took  no 
further  action  in  the  case. 

On  June  2, 1897,  appellants  filed  a  second  declaration  for  increase,  and 
on  July  20, 1897,  filed  claimant's  request  for  a  medical  examination;  an 
order  issued  October  11, 1897,  with  which  the  claimant  complied  Novem- 
ber 24, 1897.  Certificate  issued  February  15,  1898,  to  allow  increase  to 
commence  November  24, 1897.  On  this  issue  appellants  were  denied  a 
fee  upon  the  ground  that  they  had  rendered  no  material  service  in  secur- 
ing the  pension  allowed. 

In  the  cawe  of  Eobina  B.  Babcock  (7  P.  D.,  285)  it  was  held  that— 

.When,  in  a  claim  for  increase,  an  order  for  medical  examination  is  not  obeyed,  the 
attorney  shall  be  notified  of  the  fact,  and,  unleHS  within  ninety  days  from  the  date 
of  the  notice  a  satisfactory  explanation  of  such  failure  is  filed,  the  attorney  shall  be 
held  in  neglect  and  his  attorneyship  forfeited. 

Under  the  foregoing  rule  Messrs.  L.  C.  Wood  &  Co.  became  in  default 
on  the  expiration  of  ninety  days  from  February  20, 1896,  the  date  on 
which  they  were  notified  of  tbe  claimant's  failure  to  comply  with  an 
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order  for  medical  examination,  after  which  they  took  no  farther  steps 
in  the  ])rosecation  of  the  case. 

The  appellants  were  entitled  to  recognition  upon  filing,  June  2, 1897, 
a  new  declaration  containing  a  power  of  attorney  in  their  favor.  How- 
ever, a  right  to  recognition  does  not  alone  give  title  to  a  fee;  in  addi- 
tion, an  attorney  mnst  render  some  material  service  in  securing  the 
pension  allowed. 

In  the  case  of  Mahlon  D.  Holcomb,  certificate  No.  92435  (19  Fee  P.  L. 
Bk.,  244,  decided  September  29, 1894),  it  was  held  that— 

Neither  the  transmittal  of  an  order  for  examination  nor  the  forwarding  to  the 
Bnrean  of  claimant's  explanation  for  not  obeying  said  order  is  sach  service  as  will 
warrant  the  payment  of  a  fee. 

The  reasons  for  this  rule  are  set  forth  at  some  length  in  the  decision, 
and  the  rule  itself  was  approved  by  the  Department  in  the  case  of  John 
B.  Thompson,  certificate  No.  584892  (26  Fee  P.  L.  Bk.,  384,  decided 
August  22, 1896). 

It  is  worthy  of  note  that  the  cited  cases  were  claims  for  additional 
X)ension  awaiting  only  the  claimant's  medical  examination  before  cer- 
tificate issued  to  allow  pension;  the  rule  correctly  states  the  practice 
in  that  class  of  claims.  The  rule  has  also  been  applie^l  in  straight 
increase  claims.  It  has  also  been  held  that  the  filing  of  a  duplicate 
declaration  is  not  material  service.. 

As  procuring  and  forwarding  orders  for  medical  examination  and 
filing  a  declaration  for  increase  are  all  the  services  an  attorney  can 
render  in  a  claim  like  the  one  under  consideration,  and  procuring  and 
forwarding  such  order  and  filing  a  duplicate  declaration  are  held  not  to 
be  material  service  in  a  claim  for  straight  increase,  the  question  arises 
whether  a  fee  can  be  paid  to  any  other  attorney  than  the  one  who  filed 
the  original  declaration  for  increase. 

No  single  rule  of  practice  covers  the  multiplicity  of  conditions  upon 
which  fees  are  denied  and  allowed  to  attorneys  in  claims  for  increase. 

In  the  case  of  Edward  H.  Teerfier,  certificate  No.  82029  (22  Fee  P.  L. 
Bk.,  438,  decided  June  12, 1895),  the  facts  were  as  follows : 

P.  J.  Lockwood,  August  27, 1886,  filed  a  claim  for  straight  increase. 
A  medical  examination  was  held  November  17, 1886.  Soule  &  Co.,  of 
Washington,  D.  C,  October  16,  1888,  filed  another  declaration  for 
increase.  Another  medical  examination  was  held  February  20, 1889. 
Certificate  issued  August  17, 1889,  to  allow  increase  to  commence  from 
the  date  of  the  last  medical  examination,  and  the  fee  was  paid  to  Soule 
&  Co.  Upon  appeal  entered  by  Mr.  Lockwood,  it  was  held  that  Soule 
&  Co.  were  entitled  to  the  fee,  as  the  former  had  no  connection  with 
the  claim  allowed.  Apparently  the  reason  assigned  for  denying  Mr. 
Lockwood  a  fee  finds  support  in  this,  that  increase  would  not  have 
been  allowed  but  for  the  services  performed  by  Messrs.  Cralle  &  Co., 
and  these  were  services  not  required  of  nor  expected  to  be  performed 
by  Mr.  Lockwood;  therefore  these  services  were  sufficient  of  them- 
selves to  secure  increase,  and,  as  the  claim  filed  by  Mr.  Lockwood 
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resulted  in  no  benefit  to  the  claimant,  the  fee  should  be  paid  to  the 
attorney  who  instituted  the  proceedings  which  resulted  in  the  allow- 
ance of  pension,  and  without  which  pension  would  have  been  denied, 
although  the  claim  filed  by  Mr.  Lockwood  was  fully  completed  by  him 
without  any  delay.  The  fact  is,  as  shown  by  the  date  of  the  commence- 
ment  of  increase,  that  the  claimant  was  not  entitled  to  increase  when 
Mr.  Lockwood  filed  an  application  therefor.  This  of  itself  would  be 
ample  ground  for  denying  him  a  fee.  To  all  intents  and  purposes,  the 
claim  for  increase  filed  by  Mr.  Lockwood  was  rejected.  The  practice 
as  stated  in  the  Teeter  decision  has  been  followed  in  claims  in  which 
the  facts  were  similar  to  those  arising  in  that  case. 

In  this  case,  Messrs.  Wood  &  Co.,  who  filed  the  original  declaration, 
became  in  neglect  before  any  medical  examination  was  held  in  the 
claim.  Subsequently,  and  while  Messrs.  Wood  &  Co.  were  in  neglect, 
the  appellantc  filed  a  new  declaration,  secured  a  new  order  for  medical 
examination,  under  which  the  claimant  was  examined,  and  increase  was 
allowed  to  commence  from  the  date  of  said  examination.  Under  like 
condition  of  facts  in  other  cases  fees  have  been  paid  to  the  attorney 
who  performed  such  services  as  were  jierformed  by  the  appellants  in 
this  case.     I  am  therefore  of  the  opinion  they  should  be  paid  the  fee. 

The  practice  finds  its  support  in  this,  that  as  the  attorney  who  filed 
the  original  declaration  became  in  default  before  any  medical  examina- 
tion was  held,  and  the  claimant  under  these  conditions  executed  a  new 
application  for  pension  and  appointed  another  attorney  to  prosecute  it, 
the  first  claim  was  abandoned  by  all  interested  parties;  therefore  the 
claim  allowed  is  the  one  based  on  the  new  application,  with  the  prosecu- 
tion of  which  the  first  attorney  had  no  connection.  The  rules  followed 
in  this  and  the  Teeter  case  cover  nearly  all  conditions  arising  in  claims 
for  straight  increase  upon  which  title  to  fee  depends. 

Action  reversed. 


FEE— ATTORNEYSIITP-REFUINBMENT. 
OEGBGE   AAB,  DECEASED   (CLAIMANT). 

H.  D.  Phillips  (attorney). 

1.  As  there  ia  no  proper  evidence  on  file  of  appellant's  authority  to  secure  the  pay- 

ment of  accrued  pension  in  the  soldier's  claim,  he  is  not  entitled  to  a  fee. 

2.  The  Bureau  of  Pensions  has  authority  to  demand  the  refundment  of  a  fee  or  of 

any  compensation  purported  to  have  been  paid  by  a  claimant  to  an  attorney  for 
services  or  expenses  in  a  pension  claim  ^vliere  the  record  shows  a  fee  has  been 
allowed  by  the  Bureau  and  paid  him  when  not  entitled  thereto,  or  where  the 
receipt  of  compensation  directly  or  indirectly  from  the  claimant  for  such  serv- 
ices or  expenses  is  admitted  by  the  attorney. 

Assistant  Secretary   Webster  Davis  to   the  Commissioner  of  PensionSy 

June  16  y  18!)s. 

H.  D.  Phillips,  of  Trenton,  N.  J.,  August  o,  1897,  appealed  in  the  mat- 
tei  of  fee  in  the  claim  under  tlie  <reneral  law  (Certificate  Xo.  174372)  of 
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George  Aab,  deceased,  late  of  Company  B,  Twentieth  New  York  Vol- 
unteer Infantry,  upon  issue  of  September  28,  1896,  to  allow  accrued 
pension  to  his  widow. 

At  the  time  of  the  death  of  the  soldier,  January  21, 1891^,  he  was  a 
pensioner  under  the  general  law  at  the  rate  of  $4  x>er  month;  he  was 
last  paid  at  the  New  York  agency,  to  November  4, 1894. 

The  appellant  February  5, 1895,  filed  the  declaration  of  Louisa  Aab 
for  widow's  pension  under  the  act  of  June  27,  1890;  the  claim  was 
allowed  February  16, 1897,  and  appellant  was  paid  a  fee  of  $10.  On 
March  26, 1895,  the  appellant  filed  in  behalf  of  the  wjdow  an  applica- 
tion for  payment  to  her  of  accrued  pension  due  the  soldier  at  the  time 
of  his  death;  September  28, 1896,  certificate  issued  for  the  same  and 
the  amount  ($10)  was  paid  to  the  widow.  On  this  issue  no  fee  was  paid 
the  appellant. 

The  foregoing  is  from  the  record.  The  report  of  your  Bureau,  accom- 
panying the  appeal  of  Mr.  Phillips,  reads: 

On  February  27,  1S97,  immediately  after  the  widow  pensioner  had  received  notiee 
of  the  allowance  of  pension,  one  J.  R.  H.  Potts,  of  Newark,  N.  J.,  called  npon  htr 
and  presented  an  order  from  appellant  for  the  payment  of  $3  as  his  fee  for  service 
rendered  in  the  claim  for  soldier's  accrued  pension;  this,  in  addition  to  the  $10  let? 
which  had  been  certified  in  the  widow's  claim.  It  appears  from  the  evidence 
obtained  on  special  examination  of  the  matter  that  pensioner  paid  the  $3  undiT 
duress.  The  special  examiner  developed  the  fact  that  pensioner  never  knowingly 
authorized  appellant  to  act  as  hei  attorney  in  either  of  her  claims ;  that  she  employed 
one  John  A.  Rodrigo,  a  notary  {)ublic  and  justice  of  the  peace  of  Newark,  K.  J.,  to 
prosecute  her  claim;  that  she  paid  Rodrigo  fees  from  time  to  time  as  occajiion 
required  for  the  exiecution  of  papers  before  him,  and  did  not  know  that  appellant 
had  anything  to  do  with  the  matter  in  question.  Rodrigo,  in  a  sworn  statement 
before  the  special  examiner  on  March  29,  1897,  states  that  he  was  eubagent  fi»r 
appellant  and  received  $2.50  for  every  case  sent  him;  that  he  prepared  and  exe- 
cuted the  declaration  and  most  of  the  evidence  filed  in  support  of  the  widow':* 
claim,  and  the  declaration  for  accrued  pension,  all  upon  appellant'ci  blanks.  He 
i^so  testified  that  Mrs.  Aab  paid  him  50  cents  for  ea«h  declaration  and  affidavit  pre- 
pared and  executed,  and  forwarded  the  declaration  for  accrued  pension  to  appellant. 

In  this  appeal  Mr.  Phillips  states  that  he  received  $3  direct  from  the 
claimaut  for  his  services  in  securing  the  payment  of  the  accrued  pen- 
sion  in  the  soldier's  claim. 

Tlte  appellant  was  required  to  refund  the  amount  ($3),  hence  this 
appeal. 

In  the  case  of  Mylon  Angel  (8  P.  D.,  35)  it  was  held  that — 

The  Bureau  has  no  authority  to  demand  the  refundment  of  a  fee  except  when  the 
record  shows  one  has  been  allowed  and  paid  through  error,  fraud,  or  mistake,  or 
when  one  has  been  legally  allowed  but  paid  to  an  attorney  not  entitled  thereto. 

In  that  case  the  conflicting  evidence  gave  rise  to  a  question  of  fact 
in  the  particular  whether  the  attorney,  Martin  Metcalf,  had  recei\'ed 
any  compensation  whatever  for  his  service  in  the  claim.  He  testified 
that  he  received  the  sum  of  $10  from  the  claimant,  but  the  amount  was 
paid  upon  an  account  due  him,  and  was  intended  by  the  latter  to  so 
apply.    The  claimant  testified  that  the  money  was  paid  to  Mr.  3letcah' 
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as  a  oompensatioD  for  services  iu  a  pension  claim  and  upon  his  demand. 
Thns  an  issue  of  fact  arose  which  was  not  within  the  jurisdiction  of  the 
Pension  Bureau  to  determine.  In  the  case  under  consideration  the 
attorney,  Mr.  Phillips,  admits  that  he  received  money  from  the  claimant 
as  a  compensation  for  service  rendered  by  him  in  a  claim  for  x)ension. 
The  claimant  states  that  she  paid  him  money  for  such  services.  There 
is  no  question  but  what  compensation  for  service  in  a  pennon  claim 
was  paid  to  this  appellant  by  the  claimant,  and  herein  this  case  essen- 
tially differs  from  the  claim  of  Mylon  Angel.  While  the  rule  laid  down 
in  that  case  should  apply  under  like  conditions  arising  in  any  other 
case,  I  am  of  the  opinion  that  it  should  be  limited  in  its  application  to 
those  cases  where  the  issue  presented  is  whether  any  compensation  has 
been  paid  the  attorney. 

But  where  an  attorney  admits  he  has  received  compensation  from  a 
claimant  an  issue  of  law,  not  of  fact,  arises,  and  one  which  is  within 
jurisdiction  of  the  Bureau  to  determine.  In  such  a  case  the  Bureau 
may  properly  require  an  attorney  to  refund  the  compensation  received 
npon  the  ground  that  the  demand  and  receipt  of  it  were  violation 
of  the  pension  laws,  as  to  the  commission  of  which  there  is  no  doubt 
arising  upon  the  evidence. 

Having  reached  this  conclusion,  the  rule  laid  down  in  the  case  of  Mylon 
Angel  is  modified  so  as  to  reiul  as  follows: 

The  Bureau  of  Pensions  has  authority  to  demand  the  refundment  of  a 
fee,  or  of  any  compensation  purported  to  have  been  paid  by  a  claimant 
to  an  attorney  for  services  and  expenses  in  a  pension  cla  in,  where  the 
record  shows  a  fee  has  been  allowed  by  tbe  Bureau  and  paid  him  when 
not  entitled  thereto,  or  where  the  receipt  of  compensation  directlj*^  or 
indirectly  from  the  claimant  for  such  services  and  expenses  is  admitted 
by  the  attorney. 

Where  an  attorney  has  received  compensation  for  service  in  a  pension 
claim  from  a  claimant  under  a  misapprehension  of  the  law  it  is  reason- 
able to  presume  that  he  stands  ready  to  return  the  money  thus  received. 
When  this  is  done  he  is  entitled  to  the  respect  and  confidence  due  to 
him  as  an  attorney  practicing  before  your  Bureau.  A  demand  for 
refundment  has  met  with  all  the  requirements  of  the  case  and  is  a 
proceeding  which  can  work  no  harm. 

But  where  an  attorney  cloaks  the  unlawful  receipt  of  compensation 
for  services  in  a  pension  claim  by  any  device,  and  a  demand  for  refund- 
ment is  made  to  which  he  pleads  the  device,  it  would  be  paradoxical 
for  the  Bureau  to  find  the  device,  restore  the  money  paid  to  the  claim- 
ant, and  permit  the  attorney  to  continue  to  practice.  Furthermore,  the 
attorney's  statement  should  not  be  discredited  in  the  particular  case 
unless  it  is  found  that  his  practice  has  been  in  many  cases  to  obtain 
fees  illegally,  and  this  of  itself  would  and  ought  to  work  the  attorney's 
disbarment. 

it  is  apparent  that  the  demand  for  refundment  of  a  fee  (compensation) 
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should  Dot  be  made  unless  the  attorney  admits  the  receipt  thereof  or 
the  records  show  that  payment  of  a  fee  has  been  made  to  him.  The 
foregoing  sufficiently  indicates  the  steps  which  should  be  taken  and 
what  proof  is  necessary  when  information  is  received  tbat  an  attorney 
has  received  compensation  and  he  denies  having  received  any. 

In  the  Mylon  Angel  case  it  is  stated  that  steps  looking  to  prosecution 
of  an  attorney  or  his  disbarment  should  be  taken  when  it  appears  that  be 
has  received  a  fee  in  contravention  of  law  or  the  rules  of  practice.  It 
was  not  intended  to  prohibit  the  Bureau  from  making  a  full  investiga- 
tion by  special  examination  or  other  means  for  the  purpose  of  determin- 
ing that  an  attorney  has  received  an  unlawful  fee,  whether  he  admits  the 
receipt  thereof  or  not.  If  it  is  disclosed  by  the  evidence  of  the  attorney 
that  he  has  received  money  from  the  claimant  to  which  he  is  not  entitled 
a  demand  for  refundment  would  be  proper.  But  if  the  attorney  denies 
having  received  any  money  from  the  claimant  in  the  matter  of  his  pen- 
sion claim  except  disbursements,  which  the  attorney  has  accounted  for 
to  the  satisfaction  of  the  Bureau,  a  demand  for  any  refundment  of  any 
further  amount  which  the  attorney  swears  he  received  in  a  transaction 
not  connected  directly  or  indirectly  with  any  pension  claim  would  be 
an  assumption  of  Jurisdiction  belonging  to  another  tribunal  and  a 
threat  to  deprive  the  attorney  of  his  practice  if  he  sought  the  protection 
of  the  courts,  and  this  upon  the  evidence  of  one  interested  person. 
As  already  said,  the  attorney's  word  should  not  be  discredited  because 
one  pensioner  has  charged  him  with  having  taken  fees  illegally.  If  the 
attorney  is  practicing  a  device  which  is  his  method  of  obtaining  illegal 
fees  this  practice  can  readily  be  established  by  the  testimony  of  many 
witnesses,  and  when  established  should  work  his  disbarment. 

As  to  the  action  of  the  Bureau  denying  the  appellant  a  fee,  attention 
is  called  to  a  communication  of  the  Department  dated  October  14, 1897 
(9  P.  D.,  136),  relative  to  the  allowance  of  fees  for  services  rendered 
by  an  attorney  in  preparing  and  filing  evidence  under  a  rule  to  show 
why  a  pensioner's  name  should  not  be  dropped  from  the  roll  under  the 
act  of  June  27, 1890. 

It  is  there  held  that — 

Such  services  may  properly  b^  iucluded  within  the  tenns  of  the  statute  relative 
to  the  preparation,  presentation,  or  prosecution  of  claims  under  the  provisions  of 
the  act. 

Then  follows: 

The  term  *'  prosecuting  a  claim"  is  not  limited  in  its  designation  to  initiatory  pro- 
ceedings; *  •  •  and  this  term  prosecuting  a  claim  for  pension  is  found  in  sec- 
tion 4785,  Revised  Statutes,  as  reenacted  and  amended  by  the  act  of  July  4, 1881, 
and  in  section  4  of  the  act  of  June  27,  1890. 

The  import  of  the  foregoing  is  that  for  services  rendered  in  prose- 
cuting a  claim  for  pension,  either  under  the  general  law  or  the  act  of 
June  27,  1890,  a  fee  is  provided. 

Under  the  general  provision  of  section  4785,  Revised  Statutes,  rela- 
tive to  the  allowance  of  fees,  either  one,  ten,  or  more  dollars  may  be 
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allowed  for  services  rendered  in  securing  payment  of  accrned  pension; 
that  is,  such  amount  within  the  statutory  limit  as  the  Commissioner  of 
Pensions  may  see  fit  to  allow  and  deem  equitable  and  just. 

In  this  case  no  x>ower  of  attorney  is  found  in  favor  of  the  appellant 
authorizing  him,  in  behalf  of  the  widow,  to  secure  the  allowance  of 
accrued  pension  in  the  soldier's  claim.  Under  well-known  rules  of  prac- 
tice he  has  no  title  to  a  fee.  Had  he  filed  such  authority  he  would  be 
entitled  to  a  small  fee — such  amount  as  the  Commissioner  of  Pensions 
might  see  fit  to  allow. 

As  his  client  had  been  allowed  a  widow's  pension,  that  claim  neces 
sarily  required  proof  of  her  marriage  to  the  soldier  and  of  the  latter's 
death.  As  evidence  of  these  facts  were  on  file  at  the  time  application 
for  the  payment  of  accrued  pension  in  the  soldier's  claim  was  made, 
there  remained  little  if  any  service  to  perform  except  filing  the  applica- 
tion. In  view  of  the  small  amount  of  service  on  the  part  of  an  attor- 
ney to  secure  the  accrued  x)ension  under  the  foregoing  conditions,  in 
my  opinion  he  should  not  be  certified,  were  he  entitled,  a  fee  in  excess 
of  one  dollar;  but,  as  said  before,  the  fee  may  be  such  amount  as  the 
Commissioner  of  Pensions  may  deem  equitable  and  just. 

The  appellant  submits  that  it  was  proper  for  him  to  collect  a  fee  from 
the  claimant  for  securing  the  payment  of  accrued  pension  in  the  soldier's 
claim. 

He  submits  that — 

The  charge  was  proper.  No  law  bears  on  the  subject;  no  attorney  is  recognized 
in  such  matters  and  no  power  (of  attorney)  is  tiled.  It  does  not  constitute  any  pen- 
sion case.  It  is  simply  scrivener's,  notary's,  and  lawyer's  work.  The  law  does  not 
expect  one  to  work  for  nothing.  The  Department  has  allowed  like  charges  in  other 
and  similar  cases. 

Section  4876,  Eevised  Statutes,  as  re-enacted  and  amended  by  section 
3  of  the  act  of  July  4, 1884,  provides  that— 

No  agent  or  attorney  or  other  person  shall  demand  or  receive  any  other  compensa- 
tion for  his  services  in  prosecuting  a  claim  for  pension,  or  bounty-land,  than  such  as 
the  Commissioner  of  Pensions  shall  direct  to  be  paid  to  him  not  exceeding  twenty- 
five  dollars. 

Now,  by  the  very  terms  of  this  section  the  payment  of  any  fee  in  the 
prosecution  of  a  claim  for  pension  is  forbidden  except  in  the  manner 
therein  specified,  and  as  the  proceedings  in  this  case  constitutes  the 
prosecution  of  a  claim  for  pension,  it  follows  that  an  attorney  is  thereby 
prohibited  from  collecting  a  fee  from  the  claimant.  The  appellant's 
contention  is  nothing  more  than  for  a  device  to  avoid  the  provisions  of 
the  act. 

The  appellant  urges  that  the  widow  is  permitted  to  engage  an  attor- 
ney in  her  behalf  to  secure  the  payment  of  accrued  pension  in  her 
deceased  husband's  claim  to  her.  It  is  so  held,  but  the  law  has  speci- 
fied the  manner  in  which  the  payment  for  these  services  shall  be  made. 
He  also  urges  that  the  widow  is  not  a  pensioner  by  virtue  of  the  pro- 
visions of  the  afCtion  of  March  2, 1895.    But  the  prohibition  of  section 
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4785,  Revised  Statutes,  is  not  limited  to  the  collection  and  payment  of 
fee  from  claimants  and  x)ensioners;  it  is  general.  The  language  of  the 
section  is: 

No  "  '  *  person  Hhall  demand  or  receive  any  other  compensation  for  his 
servicee  in  prosecnting  a  claim  for  pension  *  *  •  than  such  (compensation)  as 
the  Commissioner  of  Pensions  shall  direct  to  be  paid  to  him. 

The  prohibition  relates  to  the  attorney  receiving  a  fee,  not  to  his 
client  paying  one.  Undoubtedly  this  particular  objection  of  the  appel- 
lant is  suggested  by  one  of  the  penal  provisions  of  the  act  of  July  4, 
1884,  in  section  4,  which  reads: 

Any  agent  or  attorney  or  other  person  instrumental  in  prosecuting  any  olaLm  for 
pension  *  *  *  who  shall  wrongfully  withhold  from  a  pensioner  or  claimant  the 
whole  or  any  part  of  the  pension  or  claim  allowed  and  due  such  pensioner  or  chum- 
ant,  shall  be  deemed  guilty  of  a  misdemeanor.     *     *     * 

However,  it  is  evident  that  this  section  contains  no  limitation  npoti 
any  of  the  preceding  sections  of  said  act.  As  to  whether  the  appellant 
would  or  would  not  incur  the  penalty  thereby  provided  for  the  reason 
that  his  client  was  not  a  claimant  for  pension  nor  a  x>ensioner  is  a 
question  to  be  determined  by  the  courts  havingjurisdiction  of  criminal 
prosecutions  for  the  violation  of  the  provisions  of  said  section. 

For  the  foregoing  reasons  the  action  of  the  Bureau  is  affirmed.  This 
decision,  in  so  far  as  authorizing  the  payment  of  fees  in  the  class  of 
claims  specified,  is  not  retroactive. 


DESEIVriON— HONORABLE  I]|I8CITAKGE. 

John  Norton. 

1.  In  claims  for  pension  under  the  acts  of  January  29,  1887,  June  27,  1890,  and  Jnlj 

27,  1892,  an  honorable  discharge  from  all  enlistments  for  service  in  the  particular 
war  to  which  these  acts  refer,  is  a  prerequisite  to  pension. 

2.  In  claims  for  pension  under  sections  4692  and  4^)93  Revised  Statutes,  on  account  of 

disability  incurred  in  the  line  of  duty  during  a  term  of  enlistment  from  which  the 
claimant  deserted,  the  claim  should  be  rejected,  for  the  reason  that  there  is  no 
period  from  which  the  pension  could  commence,  as  claimant  had  never  been 
discharged  from  such  term  of  service ;  and  for  the  further  reason  that  claimaDt 
having  violated  and  repudiated  his  said  contract  of  enlistment  he  thus  forfeited 
all  right  to  any  benefits  that  were  incident  to  such  enlistment. 

•3.  If  the  claim  for  invalid  pension  under  sections  4692  and  4693,  Revised  Statutes,  is 
based  upon  disability  incurred  in  the  line  of  duty  during  a  tenn  of  enlistment 
from  which  the  claimant  was  legally  discharged,  a  desertion  from  a  subsequent 
enlistment,  of  itself,  is  not  a  bar  to  pension.  If  the  claim  was  filed  prior  to  July 
1,  1880,  the  pension  would  commence  from  the  date  of  discharge  from  the  term 
of  enlistment  during  which  the  disability  was  incurred,  but  such  pension  will 
cease  upon  reenlistment  and  can  not  be  restored  while  claimant  is  in  the  service, 
nor  while  in  desertion  from  such  subsequent  enlistment.  (Case  of  Henry  Davio- 
ney,  7P.D.,234.) 

4  If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistmeut, 
while  the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  termi- 
nated prior  to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that 
the  disability  was  not  incurred  in  the  line  of  duty,  but  while  claimant  wa^ 
absent  from  his  proper  command  iu  violation  of  his  former  contract  of  enlist- 
ment. 
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5.  The  decision  in  the  case  of  George  I^essor  (8  P.  D.,  114),  in  8o  far  as  the  same  con- 
flicts with  the  rules  laid  down  here,  is  oveiruled. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  FensionSy  June 

21j  1898. 

I  have  considered  yonr  communication  of  Jane  25, 1897,  relative  to  the 
case  of  John  Norton,  late  of  Company  B,  First  District  of  Columbia 
Cavalry,  who  is  a  pensioner  under  certificate  No.  255335,  from  which 
I  quote  the  following: 

I  hare  the  honor  to  transmit  herewith  for  yonr  consideration  the  files  of  the 
admitted  pension  claim  of  John  Norton,  certificate  No.  255335,  and  to  invite  yonr 
attention  to  the  decision  of  Assistant  Secretary  Reynolds  of  March  30, 1896,  in  the 
ease  of  George  Lessor  (No.  59,  present  series),  for  snch  action  as  yon  may  deem 
proper. 

Said  Norton  applied  for  pension  October  18,  1865,  on  account  of  a  gunshot  wound 
of  the  head  alleged  to  have  been  received  ut  the  battle  of  Bermuda  Hundred,  June 
23, 1864,  while  a  private  of  Company  B,  First  District  of  Columbia  Cavalry,  and 
was  pensioned  December  31, 1883,  at  the  rate  of  $2  per  month  from  the  day  after  his 
discharge,  May  4,  1865,  and  subsequently  increased  to  .f24  per  month  from  February 
18, 1885,  on  account  of  said  wound  and  resulting  disease  of  the  nervous  system, 
whieh  rate  of  pension  he  is  now  drawing. 

This  pension  was  allowed  upon  allegations  and  proof  that  he  enlisted  under  the 
name  of  John  Norton  in  Company  B,  First  District  of  Columbia  Cavalry,  July  31, 
1863,  and  that  he  was  wounded  as  alleged  and  discharged  from  said  service  May  3, 
1865. 

Daring  a  special  investigation  of  charges  of  withholding  pension  certificates,  cash- 
ing pension  checks,  and  withholding  pensisn  money  made  against  one  A.  C.  Andrews, 
of  Gloucester,  Mass.,  the  pensioner  Norton  admitted  that  he  had  a  prior  service  dur- 
ing the  war  of  the  rebellion,  viz:  In  Company  A,  Ninth  Massachusetts  Infantry, 
under  the  name  of  John  Brennan,  and  from  a  re^iort  of  the  War  Department  it  now 
appears  that  ho  did  enlist  under  that  name  as  a  private  in  Company  A,  Ninth  Massa- 
chusetts Infantry,  April  II,  1861,  and  deserted  therefrcm  January  21^  1863.  His 
service  in  the  First  District  of  Columbia  Cavalry  began  July  31, 1863,  and  terminated 
by  discharge  on  May  3,  1865. 

Under  the  departmental  decision  in  the  case  of  George  Lessor,  above  cited,  it  is 
now  proposed  to  notify  this  pensioner  that  being  in  a  status  of  desertion  from  the 
first  service  which  he  contracted  to  render  during  the  war  of  the  rebellion  he  had 
forfeited  his  right  to  pension  for  a  disability  contracted  in  a  subsequent  service  from 
which  he  was,  however,  honorably  discharged. 

The  decision  in  the  case  of  George  Lessor  (8  P.  D.,  114),  to  which  you 
refer  in  yonr  communication,  was  based  on  the  erroneous  theory  that 
sections  4692  and  4693  Revised  Statutes,  referred  solely  to  pensions 
granted  for  service,  or  for  disability  incurred  in  the  service  during  the 
war  of  the  late  rebellion,  while  it  is  a  general  pension  law  applicable  to 
all  claims  on  account  of  disability  incurred  in  the  line  of  duty  since 
March  4, 1861. 

The  law  under  which  Norton  was  pensioned  provides  that  any  officer 
of  the  Army,  Navy,  or  Marine  Corps,  or  any  enlisted  man  in  the  mili- 
tary or  naval  service  of  the  United  States,  or  in  its  Marine  Corps,  dis- 
abled by  reason  of  any  wound  or  injury  received,  or  disei«se  contracted, 
vhil^  iu  the  service  of  the  United  States  and  iu  the  line  of  duty,  shall, 
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upon  making  due  proof  of  the  fact,  be  placed  on  the  list  of  invalid  pen- 
sioners.  (Sections  4692  and  4693,  Eevised  Statutes.)  Two  conditions, 
and  two  only,  are  thus  established  as  necessary  to  create  title  to  invalid 
pension:  (1)  Service  as  an  officer  or  enlisted  man  in  the  Army,  Navy, 
or  Marine  Corps;  (2)  incurrence  in  such  service,  and  in  the  line  of  duty, 
of  a  disease,  wound,  or  injury  resulting  in  disability. 

Neither  in  the  fundamental  act  (of  July  14, 1862)  granting  pensions  on 
account  of  disabilities  incurred  in  the  service  since  March  4, 1861,  nor  in 
any  of  the  various  acts  amendatory  thereof  or  supplemental  thereto,  is 
there  any  express  provision  that  desertion  or  the  lack  of  an  honorable 
discharge  shall  constitute  a  bar  to  pension.  If,  therefore,  pensions  are 
denied  to  persons  who  incurred  disabilities  in  the  service  and  in  the 
line  of  duty  since  March  4, 1861,  on  the  ground  that  they,  either  sab- 
sequent  or  prior  to  the  incurrence  of  such  disabilities,  deserted  the 
service,  or  were  dishonorably  discharged  therefrom,  authority  for  sach 
action,  if  it  exists,  must  be  derived  from  the  law  by  implication. 

It  has  been  argued  (see  case  of  Lessor,  supra)  that  the  intent  of 
Congress  to  deny  pensions  to  deserters  is  manifest  (1)  from  the  fact 
that  in  many  of  the  acts  granting  pensions  for  service  or  disabilities 
incurred  in  the  service  prior  to  March  4,  1861,  the  grant  is  expressly 
limited  to  such  soldiers  as  "did  not  desert  the  service^  or  who  ** re- 
ceived an  honorable  discharge;''  (2)  from  the  language  of  the  act  of 
July  19, 1867,  which,  while  providing  that  certain  soldiers  and  sailors 
shall  not  be  taken  or  held  to  be  deserters,  declares  that  nothing  therein 
shall  operate  as  a  remission  of  any  forfeiture  incurred  by  such  soldiers 
or  sailors  of  pay,  bounty,  pension,  or  other  allowances;  and  (3)  from 
various  acts  passed  since  the  war  providing  for  the  removal- of  charges 
of  desertion  in  certain  cases. 

The  argument  under  the  first  head  was  summed  up  by  Commissioner 
John  C.  Black,  in  his  niling  September  4,  1885  (Digest  of  1885,  p.  195), 
as  follows : 

Nor  will  the  mind  of  the  ordinary  man  believe,  without  convincing  proof  thereof, 
that  it  has  been  designed  to  exact  of  the  soldiers  of  the  Regular  Army  and  of  that 
great  class  of  volunteers  of  other  and  honorable  wars,  the  condition  of  an  honorable 
discharge  or  release  from  service,  and  at  the  same  time  allow  that  the  company  of 
their  equally  honoral)le  brethren  of  the  war  of  1861  should  be  degraded  and  lowered 
in  the  universal  estimation  of  mankind  by  admitting  to  the  hiirh  privileges  of  the 
pension  rolls  tbosc  not  honorably  discharged  or  released  from  service.  Or,  m  other 
words,  the  Commissioner  can  not  believe  that  the  Government  intends  that  the 
<leserters  of  the  war  of  1861  should  be  placed  upon  a  par  with  the  faithful  soldiers 
of  that  great  war  and  all  the  wars  that  preceded  it. 

This  argument,  if  it  proves  anything,  proves  much  more  than  was 
contended  for  in  the  Lessor  decision.  It  proves  that  in  order  to  have 
a  pensionable  status  under  the  act  of  July  14, 1862,  and  subsequent 
acts,  a  soldier  must  not  only  have  a  record  free  from  the  charge  of 
desertion,  but  must  also  have  an  honorable  discharge.  This  is  what 
(General  Black  contended ;  and  in  this  he  w^as  consistent,  for  it  is  quite 
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as  inconceivable  that  Congress  intended  to  put  dishonorably  discharged 
soldiers  npon  a  par  with  those  who  received  an  honorable  discharge  as 
it  is  that  they  intended  to  put  deserters  ui)on  a  par  with  honorably 
discharged  men. 

Bat  no  one  any  longer  contends  that  an  honorable  discharge  is  an 
essential  element  of  title  to  pension  under  sections  4692  and  4693 
Revised  Statutes  (act  of  July  14, 1862),  for  disability  incurred  in  the 
service  and  line  of  duty  since  March  4, 1861. 

In  the  case  of  the  mother  of  James  B.  Conroy  (2  P.  D.,  o.  s.,  477), 
Secretary  Delano  held  that  the  character  of  a  soldier's  discharge  had 
no  bearing  whatever  upon  his  right  to  pension  for  such  disability,  and 
this  has  been  the  positipn  of  the  Department  from  that  time  (1875)  to 
the  present  day,  with  the  exception  of  a  brief  period  from  October  22, 
1887,  to  August  17, 1889,  the  former  date  being  that  of  the  decision  of 
Assistant  Secretary  Hawkins  in  the  case  of  Daniel  B.  Kaufman  (1  P. 
D.,  383),  and  the  latter  that  on  which  said  decision  was  overruled  by 
Assistant  Secretary  Bussey  (3  P.  D.,  137).  The  holding  of  Secretary 
Delano  and  Assistant  Secretary  Bussey  was  reaffirmed  by  Assistant 
Secretary  Reynolds  in  the  case  of  Anne  E.  Bassett  (8  P.  D.,  321). 

The  authority  for  withholding  pensions  from  persons  for  services  in 
ante- rebellion  wars,  or  for  disability  received  therein,  is  derived  from 
the  statute  granting  such  pensions,  as  said  laws  distinctly  and  positively 
make  an  honorable  discharge  a  prerequisite  to  pension,  while  sections 
4692  and  4693,  Eeviscd  Statutes,  contain  no  such  provision. 

Thus  under  section  4736,  lievised  Statutes,  which  provides  for  placing 
the  names  on  the  x>ension  roll  of  all  such  persons — 

wboserTed  sixty  days  in  the  war  of  Great  Britain,  of  eighteen  hnndred  and  twelve, 
and  were  honorably  discharged — 

it  was  held  by  Secretary  Delano  that — 

A  soldier  in  the  war  of  1812,  who  deserted  from  .service  therein  and  wiuj  never  dis- 
charged, is  not  pensionable  us  a  survivor  of  said  war.  (Daniel  McAlpine,  2  V.  D., 
0.  8.,  370;  widow  of  Albert  Wilson,  8  P.  D.,  o.  s.,  181.) 

And  so  under  section  4730,  lievised  Statutes  (acts  of  May  13,  1S16, 
and  July  21, 184S),  which  provides  pension  to  a  soldier  who  was — 

disabled  by  reason  of  injury  received  or  disease  contracted  while  in  the  line  of 
duty  in  actual  service  in  the  war  with  Mexico,  or  in  going  to  or  returning  from  the 
same,  who  received  an  honorable  discharge  — 

it  was  held  by  Acting  Secretary  Bell  that — 

An  honorable  discharge  is  essential  to  entitle  soldiers  of  the  Mexican  war  to  pen- 
sion for  disabilities,  and  a  soldier  whose  final  record  was  that  of  desertion  is  there- 
fore not  pensionable.     (John  G.  Kolley,  8  P.  I).,  o.  s.,  229.) 

The  act  of  June  27,  1890,  likewise,  makes  an  honorable  discharge  a 
prerequisite  to  pension  under  the  second  section  thereof,  and  it  has 
been  uniformly  held  that  a  claimant  thereunder  must  have  been  honor- 
ably discharged  from  all  service  contracted  to  be  performed  during 
said  war.  (Isaac  X.  Babb,  alias  Dunlop,  8  P.  !>.,  59;  Henry  Davinney, 
p.  D. — VOL.  9 25 
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7  P,  D.,  233;  Susan  Colgin,  5  P.  D.,  127;  Kate  Eibel,  7  P.  D.,  179; 
James  Cullen,  6  P.  D.,  72.) 

The  same  is  trae  of  the  act  of  January  29, 1887.  (Bridget  Kelley, 
7  P.  D.,  128.) 

But  it  has  been  held  that  desertion  from  service  in  the  Mexican  war 
was  no  bar  to  pension  based  on  service  in  the  war  of  the  rebellion. 
(Jacob  Bowersmith,  3  P.  I).,  303.) 

It  has  also  been  held  that  desertion  from  the  Regular  Army  subse- 
quent to  the  war  of  the  rebellion  was  no  bar  to  pension  under  the  act 
of  June  27, 1890.  (Catharine  Tubah,  8  P.  D.,  82;  James  W.  Miller,  8 
P.D.,316.) 

In  the  case  of  James  McCallan  (9  P.  D.,  255),  it  was  held  that  deser- 
tion from  an  enlistment  for  service  in  the  war  of  the  rebelh'on  was  no 
bar  to  pension  for  disability  incurred  in  the  line  of  duty  while  serving 
under  an  enlistment  in  the  Navy  since  the  close  of  the  war  of  the 
rebellion. 

It  was  held  in  the  case  of  Bridget  Kelley  (7  P.  D.,  128),  that  the 
widow  was  pensionable  on  account  of  her  husband's  service  in  the  Mexi- 
can war,  notwithstanding  his  desertion  from  his  service  in  the  war  of 
the  rebellion. 

It  has  also  been  held  that — 

When  a  soldier  incurH  a  disability  in  the  seryice  and  has  been  discharged,  bnt 
subsequently  roenlists  and  deserts,  there  is  no  authority  for  withholding  the  pensiou 
granted  on  account  of  said  disability  prior  to  liis  reenlistmont  other  than  the  pro- 
visions of  law  that  a  pensioner  shall  not  for  the  same  period  receive  his  pension  and 
the  pay  of  his  rank  or  station  in  the  service.  (Bei^amin  Robbins,  6  P.  D.,  o.  s., 
486.) 

In  the  above  case,  decided  by  Secretary  Schurz,  at  the  time  of  his 
second  enlistment,  Kobbins  was  receiving  a  pension  for  disability  which 
he  incurred  in  his  first  service  and  in  the  line  of  duty  in  that  service, 
from  which  he  also  had  an  honorable  discharge.  The  Secretary  held 
that  his  title  to  pension  for  that  disability  was  not  forfeited  by  his  sub- 
sequent desertion  from  a  second  service,  and  when  his  pension  was 
restored,  under  said  decision,  the  i)eriod  between  the  date  of  his 
enlistment  and  the  date  to  which  last  paid  as  a  soldier  in  said  second 
service  was  deducted. 

The  same  Secretary  also  held,  in  the  case  of  James  H.  Brush,  alias 
Jesse  L.  Judd  (7  P.  D.,  o.  s.,  73),  that  desertion  from  a  service  prior  to 
that  in  which  the  disability  was  incurred  is  not  a  bar  to  pension.  In 
that  case  soldier  deserted  in  1864  from  the  Ninth  Iowa  Cavalry  and 
enlisted  in  the  Regular  Army,  where  he  was  accidentally  wounded, 
causing  the  amputation  of  an  arm,  for  which  he  had  been  pensioned, 
but  his  name  was  dropped  from  the  roll  upon  receipt  of  information  of 
his  former  enlistment  and  desertion.  The  Secretary  took  the  ground 
that  as  the  law  sanctioned  x)ensions  to  persons  who  served  in  the  Con- 
federate Army  in  the  rebellion  against  the  authority  of  the  United 
States  for  disabilities  subsequently  received  while  serving  in  the  United 
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States  Army,  it  was  certainly  not  the  intent  of  the  law  to  grant  more 
to  a  soldier  who  had  formerly  participated  in  the  rebellion  than  to  one 
wbo  had  simply  been  guilty  of  a  dereliction  of  duty  in  the  service. 

Sections  4692  and  4693,  Revised  Statutes,  grant  pensions  for  disa- 
bility incurred  in  the  service  and  line  of  duty  since  the  4th  day  of 
31arch,  1861,  but  unlike  most  other  pension  statutes,  it  is  not  condi- 
tioned on  an  honorable  discharge,  and  it  has  therefore  been  held  that 
a  dishonorable  discharge,  though  barring  pension  under  the  act  of 
Jane  27, 1890,  is  no  bar  to  pension  for  disability  incurred  in  line  of 
duty  under  sections  4692  and  4693,  Revised  Statutes.  (Daniel  B. 
Kaufman,  3  P.  D.,  137;  Jane  Oonroy,  2  P.  D.,  o.  s.,  477;  Anne  E,  Bas- 
sett,  8  P.  D.,  321.) 

In  the  case  of  Henry  Davinuey  (7  P.  I).,  233),  it  was  held  that  claim- 
ant having  been  disabled  in  line  of  duty  during  his  first  term  of 
service,  from  which  he  was  honorably  discharged,  though  he  subse- 
quently reenlisted  and  deserted,  having  filed  his  claim  prior  to  July  1, 
1880,  was  pensionable  from  date  of  his  discharge  to  the  date  of  his 
reenlistment,  but  his  claim  under  the  act  of  June  27,  1890,  was  rejected 
because  he  was  not  finally  honorably  discharged  from  all  service  in  the 
war  of  the  rebellion. 

So  it  has  been  held  that  the  fa(;t  of  desertion  alone  does  not  forfeit 
penwsion  under  sections  4692  and  4693^  Revised  Statutes. 

Pensions  are  not  withheld  as  a  punishment  for  some  military  offense, 
but  because  the  law  does  not  authorize  payment  of  the  same. 

Thus  (tensions  under  the  act  of  Juue  27, 1890,  for  service  in  the  war 
of  the  rebellion,  and  under  the  act  of  January  29,  1887,  for  iservice  in 
the  war  with  Mexico,  are  withheld  from  persons  who  enlisted  for  serv- 
ice in  said  war  and  deserted  and  were  never  discharged,  because  the 
law  makes  an  honorable  discharge  from  such  service  a  prerequisite  to 
pension.  But  there  is  no  more  reason  for  x)aying  a  pension  to  a  person  for 
service  in  the  war  of  the  rebellion  who  is  a  deserter  at  large  from  an  enlist- 
ment for  service  in  the  Mexican  war  than  to  a  person  who  is  a  deserter 
at  large  from  any  other  service,  except  where  the  law  requires  an  hon- 
orable discharge,  when  it  is  held  that  such  discharge  means  an  honora- 
ble discharge  from  all  service  contracted  to  be  rendered  in  the  war  for 
which  pension  is  granted,  or  for  disability  contracted  during  a  term 
of  enlistment  from  which  claimant  deserted  and  was  never  discharged, 
because  in  that  case,  having  forfeited  all  rights  under  his  enlistment  by 
violating  his  contract,  he  could  have  no  claim  to  any  benefits  there- 
under. But  there  is  no  provision  in  sections  4692  and  4693,  Revised 
Statutes,  making  an  honorable  discharge  a  prerequisite  to  pension. 

Tbe  only  condition,  other  than  contained  in  section  4724,  Kevised 
Statutes,  is  that  the  claimant  shall  have  been  an  officer  or  enlisted  man 
in  the  Army  or  Navy  or  Marine  Corps,  disabled  since  the  4th  day  of 
March,  1861,  by  reason  of  any  wound  or  injury  received  or  disease  con- 
tracted while  in  the  service  of  the  United  States  and  in  the  line  of 
duty.  (See  cases  of  Jane  Coiiroy,  2  P.  D.,  o.  s.,  477,  and  Henry  Davin- 
ney,  7  P,  D.,  233  j  also  Anne  E.  Bassett,  8  P.  D.,  321.) 
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Section  4724,  Revised  Statutes,  however,  provides  that  a  person  shall 
not  draw  both  a  pension  and  the  pay  of  his  rank  and  station  in  the 
service,  and  this  occasioned  tlie  ruling,  in  force  for  a  time,  that  pension 
should  be  denied  to  a  deserter,  because  he  was  constructively  in  the 
service,  (Case  of  William  T.  Coburn,  7  P.  D.,  182;  Peter  Kenney,  7 
P.  D.,588,  and  Elizabeth  A.  Gannon,  3  P.  D.,  67.) 

This  is  based  ui)on  tlie  theory  that  desertion,  being  a  continuing 
ofi'ense,  the  act  does  not  cease  until  the  deserter  is  apprehended  or  sur- 
renders himself  up.  But  Attorney-General  Taft  (15  Op.,  157),  in  an 
opinion  on  the  <iuestion  when  tlie  statute  of  limitation  for  the  trial  and 
punishment  of  deserters  commenced  to  run,  entertained  a  different 
view.    lie  said,  on  pages  162  and  163 : 

Tims  it  Becms  that  in  our  military  service  the  contract  of  enlistment  mast,  in  all 
cases,  even  in  that  of  cleHertion,  be  regarded  as  having  expired  when  the  last  day  of 
the  term  of  enlistment  therein  fixed  has  elapsed.  And  since  the  obligation  to  serve 
doi>ends  on  the  contract,  and  necessarily  ceases  therewith,  the  offense  of  desertion, 
on  grounds  already  set  forth,  must  be  deemed  to  terminate  at  the  same  time.  In 
short,  that  offense  may  be  viewed  as  continuing  up  to  the  end  of  the  term  of  engage- 
ment, but  not  beyond. 

The  act  of  July  11),  1867,  before  referred  to,  which,  while  providing 
that  certain  soldiers  and  sailors  shall  not  be  taken  or  held  to  be  desert- 
ers, declares  that  nothing  therein  shall  operate  as  a  remission  of  any 
forfeiture  incurred  by  such  soldiers  or  sailors  of  pay,  bounty,  or  pension, 
or  other  allowance,  relates  only  to  the  term  of  enlistment  from  which 
such  soldier  or  sailor  deserted,  and  not  to  a  term  of  service  which  had 
been  rounded  ,out  by  an  honorable  discharge.  And  the  same  may  be 
said  of  the  act  of  March  2,  1882,  and  that  of  March  2, 1891. 

The  acts  of  July  14, 1862,  and  March  3,  1879,  provided  that  pen- 
sions for  disabilities  incurred  in  the  service  and  in  line  of  duty  shall 
(under  certain  circumstances)  commence  from  date  of  discharge.  It  is 
a  necessary  inference,  from  this  provision,  I  think,  that  the  soldier  or 
sailor  seeking  pension  for  disability  incurred  since  March  4, 1861,  must 
show  a  discharge.  This  discharge,  I  take  it,  must  be  from  the  term  of 
service  duiing  which  the  disability,  on  account  of  which  pension  is 
claimed,  was  incurred. 

There  is  an  obvious  reason  why  desertion  from  a  particular  term  of 
service  should  operate  as  a  bar  to  pension  for  any  disability  incurred 
therein.  An  enlistment  is  a  contract  wherein  the  enlisted  man  obli- 
gates himself  to  serve  in  the  military,  naval,  or  marine  service  for  a 
certain  period  of  time,  and  while  pension  may  not  be  regarded  as  a 
part  of  the  consideration  for  such  service  promised  by  the  Government 
(being  rather,  as  the  courts  have  held,  in  the  nature  of  a  gratuity),  it 
may  reasonably  be  held  that  by  the  violation  of  his  contract  he  justly 
forfeited  all  benefits  which  might  otherwise  have  accrued  to  him  from 
it,  including  the  right  to  pension  for  disability  incurred.  He  can  not 
found  any  claim  on  a  contract  which  he  has  voluntarily  repudiated. 
But,  having  faithfully  performed  his  contract,  his  right  to  all  the  emol- 
uments appertaining  thereto  becomes  complete,  and,  in  the  absence  of 
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any  express  declaration  of  law  on  the  subject,  can  not  be  forfeited  by 
subseqnent  acts.  A  claim  based  on  a  performed  contract  can  not  be 
defeated  by  pleading  that  the  claimant  has  violated  some  other  contract 

Forfeiture  of  pension  can  result  from  desertion  only  in  one  of  two 
ways — either  as  an  incident  of  the  violation  of  a  contract  or  as  part  of 
the  punishment  for  a  crime.  The  law  nowhere  makes  forfeiture  of  pen- 
sion one  of  the  penalties  for  desertion,  and  the  well- known  rule  as  to 
construction  of  penal  statutes  forbids  the  increase  of  penalties  by 
implication.  Moreover,  punishment  can  not  be  inflicted  for  a  crime 
until  after  trial  and  conviction  by  a  court  of  competent  jurisdiction, 
which,  in  a  case  of  desertion,  is  a  court-martial.  The  cases  we  are  now 
considering  are  those  in  which  there  is  merely  an  unremoved  charge  of 
desertion  on  the  records,  no  trial  by  court-martial  having  ever  been 
bad. 

For  these  reasons  any  argument  based  on  the  peculiar  heinousness 
of  the  crime  of  desertion  must  be  regarded  as  irrelevant.  However 
much  we  may  abhor  a  crime,  we  have  no  authority  to  add  anything  to 
the  penalty  therefor  imposed  by  law.  But  even  in  this  purview  it  can 
not  be  said  that  desertion  is  a  more  heinous  offense  against  the  Gov- 
ernment than  mutiny  or  inciting  to  mutiny;  nor  is  it  a  crime  so  revolt- 
ing to  the  moral  sense  as  assassination  or  incest;  yet  it  has  never  been 
maintained  that  conviction  of  any  of  these  offenses  would  debar  a 
soldier  from  pension  for  disability  incurred  in  the  service  and  line  of 
duty.  Why  should  desertion,  considered  merely  as  a  crime,  be  singled 
out  as  the  only  one  which  a  man  may  not  commit  and  retain  his  right 
to  i)ension?  Pension  is  not  a  reward  for  good  conduct.  It  is  a  com- 
pensation for  disability  incurred  in  the  line  of  military  duty.  The 
right  of  a  soldier  to  receive  it  is  not  affected  in  the  slightest  degree  by 
his  character  as  a  man  or  a  soldier,  whether  the  same  be  good  or  bad. 

It  has  been  argued'that  the  discharge  of  such  soldier  from  his  second 
enlistment  does  not  alter  his  status  as  a  deserter  under  his  first  enlist- 
ment, and  it  is  laid  down  as  a  fundamental  principle  that  pension  can 
not  be  lawfully  granted  to  one  who  occupies  the  status  of  a  deserter. 
This  underlying  principle  is  said,  in  the  Lessor  case,  to  be  "evident 
from  a  review  of  the  acts  granting  pensions  to  persons  who  performed 
service  in  the  Army  or  Navy  of  the  United  States,'' 

I  have  reviewed  the  acts  referred  to  and  find  no  such  intent  manifest. 
The  acts  prescribe  certain  conditions  which  shall  entitle  certain  classes 
of  soldiers  to  pension,  and  anyone  who  fulfills  these  conditions  has 
pensionable  status. 

But,  it  is  said,  a  soldier  can  not  release  himself  from  the  service  by  his 
own  act;  hence  a  deserter  is  still  constructively  in  the  service,  and  the 
law  does  not  permit  the  allowance  of  pension  to  persons  in  the  service. 
The  provisions  of  law  on  this  point  are  the  following: 

Section  4724  provides  that — 

No  person  in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as  an 
invalid  and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  disability  for 
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\ivhich  the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower 
grade,  or  in  the  civil  branch  of  the  service. 

The  act  of  March  3, 1881,  provides  that— 

Hereafter  no  pension  shall  be  allowed  or  paid  to  any  officer,  noncommtasioned  offi- 
cer, or  private  in  the  Army,  Navy,  or  "Marine  Corps  of  the  United  States,  either  on 
the  active  or  retired  list. 

It  has  been  urged  that  they  are  "  constructively  in  the  service."  But 
this  is  a  mere  fiction.  Besides,  the  law  does  not  prohibit  payment  of 
pensions  to  persons  constractively  in  the  service,  but  only  to  those  who 
are  receiving  pay  for  such  service  or  who  are  on  the  active  or  the  retired 
list. 

It  has  been  said  that  a  sound  public  policy  forbids  the  pensioning  of 
deserters.  That  is  a  matter  for  the  law-making  power  to  consider.  If 
Congress  has  not  seen  fit  to  exclude  deserters  from  the  benefits  of  the 
pension  laws,  this  Department  can  not  do  so.  I  would  say,  however, 
that  in  so  far  as  public  policy  is  urged  as  a  reason  for  denying  pension 
in  this  and  similar  cases,  it  seems  to  me  to  have  no  force  wbatev^ 
The  question  is  not  whether  deserters  shall  be  pensioned.  That  ques- 
tion has  been  settled.  Deserters  are  pensioned — have  been  pensioned 
under  every  Administration — and  no  one  now  disputes  their  right  to 
pension.  I  mean  those  deserters  whose  offense  was  condoned  or  par- 
doned, or  who,  having  been  apprehended,  tried,  and  convicted  of  deser- 
tion, and  served  out  their  punishment,  were  afterwards  discharged 
either  honorably  or  dishonorably.  All  these  classes  of  deserters  are 
pensioned  without  question,  I  can  not  conceive  of  any  sound  reason 
based  on  public  policy  why  pension  should  be  given  to  the  man  wbo 
has  been  convicted  of  desertion  and  denied  to  the  man  who  has  never 
been  brought  to  trial,  but  is  only  charged  with  desertion. 

In  view  of  the  line  of  decisions  before  referred  to,  and  not  questioned, 
that  desertion  in  1848  was  no  bar  to  pension  for  disability  contracted 
in  1871, 1  can  not  see  how  it  can  be  held  that  the  fact  of  desertion,  of 
itself,  can  be  set  up  to  bar  a  claim  for  i)ension  under  sections  4692  and 
4693,  Revised  Statutes. 

As  already  said,  if  the  desertion  was  from  the  term  of  service  in  which 
the  disability  was  contracted  pension  would  not  be  granted,  as  the 
claimant  had  not  fulfilled,  but  violated,  his  contract — and  for  the  further 
reason  that  he  was  not  discharged;  and  as  pension,  when  granted,  must 
commence  from  date  of  discharge,  there  is  no  date  from  which  it  may 
commence. 

Nor  do  I  think  a  soldier  would  be  pensionable  for  a  disability  con- 
tracted during  a  period  when  he  was  in  desertion  from  a  former  enlist- 
ment, he  having  enlisted  subsequent  to  such  desertion  in  violation  of 
the  Articles  of  War,  because  while  absent  in  desertion  he  was  not  in  the 
line  of  duty,  it  being  held  that  desertion  is  a  continning  offense  and 
may  be  committed  from  day  to  day  up  to  and  including  the  day  on 
which  his  term  of  enlistment  expires,    (16  Op.  Atty.  Gen.,  157.) 

Neither  do  I  think  that  pension  may  properly  be  paid  for  any  period 
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covered  by  an  enlistment  whether  faithfully  falfilled  or  not.  When  a 
soldier  who  is  a  pensioner  reenlists  his  pension  is  discontinued,  but  it 
may  be  restored  on  his  discharge  from  such  enlistment,  whether  he 
was  discharged  honorably  in  the  usual  course  of  military  rules,  or  by 
reason  of  his  term  of  service  having  expired,  when  he  could  no  longer 
be  held  to  service. 

That  is,  no  pension  should  be  paid  for  any  period  during  which  a 
]>erson  was  actually  in  the  United  States  military  or  naval  service,  nor 
during  a  term  of  enlistment  from  which  he  deserted. 

The  views  herein  expressed  may  be  summarized  as  follows: 

1.  In  claims  for  x>ension  under  the  acts  of  January  29, 1887,  June  27, 
1890,  and  July  27, 1892,  an  honorable  discharge  from  all  enlistments  for 
service  in  the  particular  war  to  which  these  acts  refer  is  a  prerequisite 
to  pension. 

2.  In  claims  for  pension  under  sections  4692  and  4693,  He  vised  Stat- 
utes, on  account  of  disability  incurred  in  the  line  of  duty  during  a  term 
of  enlistment  from  which  the  claimant  deserted,  the  claim  should  be 
rejected  for  the  reason  that  there  is  no  period  from  which  the  pension 
should  commence,  as  claimant  had  never  been  discharged  from  such 
term  of  service,  and  for  the  further  reason  that  claimant  having  vio- 
lated and  repudiated  his  said  contract  of  enlistment  he  thus  forfeited 
all  right  to  any  benefits  that  were  incident  to  such  enlistment. 

3.  If  the  claim  for  invalid  pension  under  sections  4692  and  4693, 
Kevised  Statutes,  is  based  npou  disability  incurred  in  the  line  of  duty 
daring  a  term  of  enlistment  from  which  the  claimant  was  legally  dis- 
charged, a  desertion  from  a  subsequent  enlistment  of  itself  is  not  a  bar 
to  pension.  If  the  claim  was  filed  prior  to  July  1, 18S0,  the  pension 
would  commence  from  the  date  of  discharge  from  the  term  of  enlist- 
ment during  which  the  disability  was  incurred,  but  such  pension  will 
cease  upon  reeulistment  and  can  not  be  restored  while  claimant  is  in 
the  service  nor  while  in  desertion  from  such  subsequent  enlistment. 
(Case  of  Heniy  Davinney,  7  P.  D.,  234.) 

4.  If  the  disability  was  incurred  in  the  service  under  a  subsequent 
enlistment,  while  the  claimant  was  a  deserter  from  a  ])rior  enlistment 
which  had  not  terminated  prior  to  such  reenlistnient,  the  claim  should 
be  rejected  on  the  ground  that  the  disability  was  not  incurred  in  the 
line  of  duty,  but  while  claimant  was  absent  from  his  proper  command 
in  violation  of  his  former  contract  of  enlistment. 

5.  The  decision  in  the  case  of  George  Lessor  (8  P.  D.,  114),  in  so  far 
as  the  same  conflicts  with  the  rules  laid  down  here,  is  overruled  and 
set  aside. 

In  view  of  the  foregoing,  I  should  say  that  Mr.  !Norton,  having  enlisted 
in  the  First  District  of  Columbia  Cavalry  while  in  desertion  from  Ninth 
Massachusetts  Infantry,  and  while  he  was  still  a  member  of  that 
organization,  was  not  in  the  line  of  duty  as  a  soldier  when  he  is  alleged 
to  have  received  the  disability  for  which  pension  is  claimed,  being  at 
the  time  a  deserter  from  the  Ninth  Massachusetts  Infantry. 
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evidkncjs-sumciency  of— incx^rkence. 
Oeobge  W.  Warben. 

Appellant's  allegation  that  he  incurred  sunstroke,  or  beat  prostration,  in  Ang^nst, 
1862,  while  on  a  forced  march  with  his  command  between  Tullaboma  and  Man- 
chester, Tenn.,  is  fully  sustained  by  the  affldavit-ii  of  three  reputable  comrades, 
who  are  shown  by  the  record  to  have  been  present  with  their  command  and  the 
claimant  at  tlie  time  and  place  alleged,  and  who,  in  correspondence  with  the 
Bureau,  fully  adhere  to  and  sustain  the  statements  made  in  their  affidavits. 

Held:  That  no  reason  appearing  for  discrediting  their  testimony,  it  is  deemed  Buffi- 
cient  to  show  incurrence  of  the  disability  alleged  in  the  service  and  line  of  duty. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions j  June 

George  W.  Warren,  late  musician,  band,  Fifteenth  Indiana  Yolan- 
teer  Infantry,  is  a  pensioner  under  the  provisioiis  of  sections  4692  and 
4693,  Eevised  Statutes,  at  the  rate  of  $17  per  month  for  chronic  diar- 
rhea and  resulting  piles  and  rheumatism,  and  on  December  19,  1891, 
he  filed  in  your  Bureau  an  application- for  additional  pension,  based  on 
sunstroke  and  alleged  resulting  nervous  prostration,  x)aralysis,  epilepsy, 
and  disease  of  eyes,  which  was  rejected  on  November  IS,  1895,  upon 
the  ground  that  the  service  origin  of  said  alleged  sunstroke  was  not 
established.  Prom  said  action  appeal  was  taken  on  September  17, 
1897.   . 

The  official  military  records  of  the  War  Department  show  that  the 
appellant  enlisted  on  June  14,  1861,  and  was  mustered  out  of  the 
service  witli  the  band  of  said  regiment  on  September  10,  1862,  under 
general  orders  from  the  War  Department.  There  is  nothing  in  the 
official  record  to  indicate  that  the  appellant  incurred,  or  contracted,  or 
received  medical  treatment  for  any  disability  during  his  said  term  of 
service;  neither  is  there  any  medical  testimony  on  file  showing  the 
origin  of  sunstroke  or  the  existence  of  any  of  the  alleged  resalts  in 
the  service,  at  discharge,  or  immediately  thereafter. 

The  appellant  alleges  that  he  incurred  a  sunstroke,  or  heat  prostra- 
tion, in  August,  1862,  while  on  a  forced  march  with  his  command 
between  Tullahoraa  and  Manchester,  in  the  State  of  Tennessee. 

This  allegation  is  fully  sustained  and  corroborated  by  the  testimony 
of  three  comrades,  Bennett,  Pfafflin,  and  Gates. 

The  official  military  records  show  that  these  witnesses  were  members 
of  said  band  with  the  appellant,  and  were  present  with  their  command 
at  the  time  alleged.  In  their  correspondence  with  your  Bureau  they 
fully  sustain  their  original  testimony,  and  their  standing  and  credibility 
is  reported  good. 

The  record  shows  that  the  appellant  was  present  with  the  band  at  the 
time  when  he  alleges  he  incurred  a  sunstroke,  and  that  the  band  was 
then  on  its  way,  under  orders,  to  Nashville,  Tenn.,  to  be  mustered  out 
of  the  service,  and  the  place  where  it  is  alleged  he  was  prostrated  by 
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heat  was  directly  on  the  route  that  would  have  been  traveled  by  said 
band  in  obeying  said  orders.  If,  as  appears  from  the  record  and  the 
testimouy^  the  band  was  separated  from  the  regiment  and  on  its  way  to 
Nashville  to  be  mustered  out  when  the  alleged  sunstroke  was  incurred 
by  the  appeUaut,  such  fact  sufficiently  accounts  for  the  absence  of  any 
meDtion  in  the  record  of  the  iucurrence  and  subsequent  effects  of  said 
disability,  and  the  fact  that  the  band  was  so  soon  thereafter  mustered 
out  would  render  it  extremely  unlikely  that  any  record  of  medical  or 
hospital  treatment  of  the  appellant  would  be  found.  The  appellant  is 
now  pensioned  for  diseases  contracted  in  the  service  and  line  of  duty 
concerning  which  there  is  no  record  evidence  whatever. 

I  have  been  unable  to  discover  in  this  case  any  good  or  sufficient 
reason  whatever  for  discrediting  the  three  witnesses  testifying  to  the 
origin  of  the  so-called  sunstroke  or  heat  prostration  of  the  appellant  in 
the  service  as  alleged  by  him,  and  I  am  of  the  opinion  that  it  should  be 
accepted  as  sufficient  to  show  that  fact. 

Whether  or  not  said  heat  prostration,  sunstroke,  or  whatever  else  it 
may  properly  be  termed,  produced  the  after  effects  alleged  by  ai)pel- 
lant,  and  has  disabled  him  in  a  pensionable  degree  since  his  discharge, 
or  whether,  if  this  should  be  found  to  be  the  case,  it  would  ultimately 
result  in  increasing  the  rate  of  the  pension  he  is  now  receiving  for 
other  cause,  are  matters  to  be  considered  by  your  Bureau  upon  a  read- 
jndication  of  this  case,  since  the  claim  for  additional  pension  was  rejected 
solely  upon  the  ground  of  lack  of  proof  of  service  origin,  and  no  medi- 
cal action  appears  to  have  been  taken  therein. 

The  rejection  of  this  claim  upon  the  ground  stated  is,  therefore, 
hereby  reversed  and  set  aside,  and  you  are  requested  to  reopen  and 
readjudicate  the  same  upon  its  merits,  accepting  service  origin  of  sun- 
stroke or  heat  prostration  as  sufficiently  proved. 


ACCKirEI>  PENSION— ACT  MARCH  «,  1805— MIXOR  GRAXI>CmUDREN. 

Minor  of  Orange  Trice. 

The  grandchildren  of  a  soldier  have  no  title  to  accrued  pension.     Ruling  No.  218  of 
the  Commissioner  of  Pensions  is  abrogated  by  the  act  of  March  2,  1895. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  June 

22^  1898. 

John  W.  King,  as  guardian  of  George  and  John,  minor  children  of 
Bebecca  King,  deceased,  who  was  the  minor  of  Orange  Trice,  deceased, 
late  corporal  Company  C,  Seventeenth  United  States  Colored  Infantry, 
appealed  September  21, 1807,  from  the  Bureau  action  of  August  4, 1897, 
rejecting  their  claim.  No.  234376,  filed  February  23, 1897,  on  the  ground 
that  there  is  no  law  granting  pension  to  grandchildren  of  soldiers. 

It  is  contended  that  as  soldier's  widow  died  in  1864  Eebecca,  the 
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minor  child  of  soldier,  was  entitled  to  a  pension ;  that  as  she  died  in  1896, 
with  her  minor^s  claim  pending,  her  minor  children,  George  and  John, 
are  entitled  to  the  accmed  pension  due  their  mother,  and  Kuling  lio. 
218  of  the  Commissioner  of  Pensions,  in  the  case  of  minors  of  James 
Robinson,  private,  Company  £,  Fourteenth  Kentucky  Infantry,  "So. 
194148,  is  cited  as  authority  in  snpfiort  of  this  contention. 

Under  that  ruling  the  minors  of  a  minor  were  awarded  the  distribu- 
tive share  of  their  mother's  minor's  pension. 

It  becomes  unnecessary  at  the  present  time  to  discuss  or  consider  the 
correctness  or  error  of  said  Kuling  No.  218,  as  it  is  now  abrogated  by 
the  act  of  March  2, 1895. 

Soldier  enlisted  February  6, 1864,  and  was  discharged  April  24, 1865, 
on  which  date  he  died,  leaving  a  minor  child,  Kebecca,  but  no  widow. 
Bebecca  died  in  1896,  leaving  her  minor's  claim  pending,  and  which  was 
rejected  February  1, 1897,  on  the  gpround  of  <'  no  one  entitled  to  com- 
plete the  claim."  Her  two  children,  George  and  John,  now  seek  by  their 
guardian  to  complete  the  claim. 

The  x>ension  laws  do  not  grant  a  pension  to  the  grandchildren  of 
soldiers,  and  the  act  of  March  2, 1895,  in  express  terms  limits  the  right 
to  accrued  i)ension  of  the  soldier  to  his  widow,  or  in  case  of  no  widow, 
then  to  the  child  or  children  under  16  years  of  age.  In  case  of  the 
death  of  a  widow  having  an  application  for  pension  pending,  the  act 
limits  the  right  to  her  minor  children  under  16  years  of  age.  In  case  of 
the  death  of  a  minor  child  who  wa«  a  minor  at  the  death  of  the  soldier 
no  payment  whatsoever  of  the  accrued  pension  is  allowed  to  be  made 
by  said  act  except  so  much  as  maybe  necessary  to  reimburse  the  person 
who  bore  the  expense  of  last  sickness  and  burial  of  the  deceased,  in 
case  of  no  sufficient  assets  to  meet  such  expense. 

This  act  in  terms  provides  that — 

All  prior  laws  relating  to  the  payment  of  accmed  pension  are  hereby  repealed* 

The  only  portion  of  the  minor's  accrued  pension  which  could,  in  any 
event,  be  recovered  by  the  grandchild  or  grandchildren  of  this  soldier 
would  be  the  expenses  of  last  sickness  and  burial  of  their  mother  where 
they  incurred  the  expense,  and  their  said  parent,  the  minor  of  soldier, 
did  not  leave  sufficient  assets  to  meet  such  exi)ense. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  in 
the  case  are  herewith  returned. 
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SERVICE-REVENUE  CUTTERS-ACT  JUNE  «7,  1890. 

William  B.  Watson. 

It  appearing  from  th«  official  records  and  from  the  teetiinony  that  the  United  States 
revenue  cutter  Tiger,  upon  which  this  appellant  served,  was,  during  the  time  of 
his  service  thereon,  under  orders  by  the  President  to  cooperate  with  the  Navy, 
and  was  stationed  on  Chesapeake  Bay,  and  waters  tribntory  thereto,  in  actual 
and  active  cooperation  with  the  naval  forces  of  the  United  States,  guarding  the 
approaches  to  the  national  capital,  and  "arresting  rebel  depredations  on 
American  commerce  and  transportation"  in  those  waters,  his  service  on  said 
cutter  under  such  circumstances  for  ninety  days  or  more,  and  an  honorable  dis- 
charge from  such  service,  are  sufficient  to  meet  the  requirements  of  section  2, 
act  of  June  27,  1890,  and  give  him  a  pensionable  status  thereunder  if  other 
pensionable  conditions  required  by  said  section  are  shown  to  exist. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

28, 1898. 

William  B.  Watson,  late  fireman  United  States  revenue  cutter  Tiger y 
United  States  Revenue- Marine  Service,  filed  in  yonr  Bureau  on  July 
29, 1890,  an  application  for  pension  under  the  provisions  of  section  2, 
act  of  June  27,  1890,  which  was  rejected  on  June  9, 1898,  upon  the 
ground  of — 

claimant's  inability  to  furnish  satisfactory  proof  that  the  revenue  cutter  Tiger  actu- 
ally cooperated  with  the  Navy  during  his  service  thereon. 

From  said  action  appeal  was  taken  on  June  17, 1898. 

This  claim  was  recently  before  this  Department  on  appeal  from  a 
former  rejection  by  your  Bureau,  at  which  time  the  issue  then  presented 
was  carefully  considered,  and  in  a  decision  rendered  January  15, 1898, 
the  action  of  your  Bureau  was  reversed  and  the  claim  remanded  for 
reopening  and  readjudication.  (9  P.  D.,  182.)  At  that  time  the  claim 
bad  been  rejected  solely  upon  the  general  legal  ground  that — 

the  officers  and  men  of  the  Revenue-Marine  Service,  not  being  enlisted  in  the  Navy, 
have  no  title  under  the  act  of  June  27,  1890. 

This  ground  of  rejection  being,  ex  necessitate,  preliminary  and  ante- 
cedent to  any  investigation  or  consideration  of  the  merits  of  this  par- 
ticular case  on  the  proof  presented  in  support  of  this  claim,  it  was,  as  a 
matter  of  course,  alone  considered  and  passed  upon  by  the  Department 
on  the  former  appeal,  and  in  the  decision  then  rendered  no  opinion  was 
expressed,  either  directly  or  indirectly,  inferentially  or  constructively, 
as  to  the  sufficiency  or  insufficiency  of  the  evidence  on  any  point,  or 
the  merits  of  this  particular  case  in  any  respect,  but  all  such  questions 
were  expressly  remanded  for  the  consideration  and  attention  of  your 
Bureau  on  the  readjudication  of  this  claim. 

This  Department  then  held  that  a  service  of  ninety  days  or  more  dur- 
ing the  war  of  the  rebellion  in  actual  cooperation  with  the  Kavy  under 
orders  of  the  President  and  an  honorable  discharge  from  such  service 
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is  sufficient  to  g^ve  the  officers  and  seaiiien  of  the  United  States  Eeve- 
iiue-Marine  Service  a  pensionable  status  under  the  provisions  of  section 
2,  act  of  June  27, 1890.  This  ruling  followed  the  decision  in  the  ease 
of  William  P.  Rogers  (9  P.  D.,  96),  overruled  the  decision  in  the  case 
of  David  Oliver  (7  P.  D.,  597),  and  reaffirmed  the  holding  in  the  case 
of  Louis  Schaft'er  (6  P.  I).,  137),  and  in  remanding  the  case  for  readjudi 
cation  attehtion  was  called  to  the  fact  that  proof  of  actual  cooperation 
with  the  IN^avy  for  the  period  necessary  to  give  pensionable  title  under 
the  act  of  June  27, 1890,  should  be  required  in  this  case,  in  accordance 
with  the  directions  contained  in  the  decision  rendered  in  the  case  of 
Louis  Schafi'er  (supra).  In  accordance  with  the  instructions  of  the 
Department  this  claim  was  reopened  and  readjudicated  in  your  Burt^aa 
and  has  been  again  rejected  upon  the  ground  above  stated. 

In  the  Schafter  decision  (siipra)  it  was  held  that  proof  of  ninety 
days'  service  in  actual  cooperation  with  the  Navy  under  the  orders  of 
the  President  in  "  arresting  rebel  depredations  on  American  commerce 
and  transportation  and  in  capturing  rebels  engaged  therein,"  and  of  an 
honorable  discharge  from  such  service,  must  be  made  in  each  case  to 
entitle  officers  and  seamen  of  the  lievenue-Marine  Service  to  pension 
under  the  provisions  of  section  2,  act  of  June  27, 1890;  but  it  was  also 
held  therein  that  in  the  absence  of  an  official  record  parole  evidence 
was  admissible,  and  the  geographical  location  of  the  vessel  at  the  time 
in  question  and  all  the  surrounding  circumstances  should  be  taken  into 
consideration  in  ascertaining  the  fact  of  such  actual  cooperation  and  in 
determining  the  character  of  the  service  rendered  in  each  particular  case. 

The  sole  issue  presented  by  this  appeal,  and  the  only  question  to  be  c<)n- 
sidered  at  this  time  relates  to  the  sufficiency  of  the  evidence  to  show  actual 
cooperation  with  the  Navy  under  the  orders  of  the  President,  as  above 
defined,  during  the  time  that  this  appellant  served  on  board  the  United 
States  revenue  cutter  Tiger.  The  evidence  on  this  iwint  is  extremely 
meager.  The  official  record  of  the  Treasury  Department  shows  that 
the  appellant  served  on  board  the  United  States  revenue  cutter  Tujer 
as  a  fireman  from  February  1  to  May  23, 1864,  when  he  was  honorably 
discharged  from  the  service,  and  that  said  vessel  was  under  orders,  by 
the  President,  to  cooperate  with  the  Navy  during  the  entire  period  of 
his  service  thereon.  It  is  furthermore  certified  by  the  honorable  Sec- 
retary of  the  Treasury  that  during  the  period  of  the  appellant's  service 
thereon  said  vessel  was  stationed  on  the  Chesapeake  Bay  and  the 
waters  tributary  thereto,  and  was  under  orders,  by  the  President,  to 
cooperate  with  the  Kavy.  In  an  official  communication  addressed  to 
the  honorable  Secretary  of  the  Interior  on  March  16, 1898,  the  honor- 
able Secretary  of  the  Treasury  states  as  follows : 

I  have  the  honor  to  acknowledge  the  receipt,  by  your  reference,  of  a  commnnica- 
tion  of  the  Commissioner  of  Pensions  dated  the  12th  ultimo,  in  which  is  requested 
a  list  of  vessels  and  officers  of  the  Revenue-Cutter  Service  performing  duty  in  the 
Chesapeake  Bay  from  March  4, 1861,  to  July  1, 1865,  and  in  reply  thereto  I  inclose  the 
list  desired. 
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The  Commissioner  in  his  letter  states  that  the  "information  is  requested  with  a 
view  to  enable  the  Borean  to  determine  what,  if  any,  knowledge  the  officers  may 
possesa  in  relation  to  the  fact,  dates,  and  nature  of  any  cooperation  the  revenue  cut- 
ters may  have  had  with  the  Navy  during  the  period  in  question/'  As  the  determina- 
tion of  this  question  involves  the  pensionable  status  of  the  officers  and  men  who 
served  on  these  vessels,  I  respectfully  submit  the  following  for  your  consideration: 

As  stated  in  a  communication  adtlressed  to  the  honorable  Secretary  of  the  Interior, 
dated  Febmary  14,  1891  (claim  of  Louis  Sohaffer,  No.  14443),  by  the  Acting  Secre- 
tary of  the  Treasury,  'Hhe  revenue  cutters  were,  at  the  opening  of  hostilities  in 
1861,  armed,  manned,  and  equipped  as  naval  vessels  of  like  size,  and  were  maintained 
opon  that  footing  throughout  the  war."  They  were,  in  fact,  "war  vessels,"  and  of 
the  naval  force  available  within  their  respective  theat-ers  of  operation,  and  coequal 
with  naval  vessels  in  their  responsibility  as  a  ''defensive  and  offensive  force."  It 
may  not  be  susceptible  of  proof  from  the  records  of  this  Department  that  they  (with 
a  few  exceptions)  were  actually  in  cooperation  with  the  Navy,  but  that  they  were 
regarded  and  used  in  precisely  the  same  manner  as  were  their  associate  vessels  of  the 
Navy,  and  therefore  as  ''  war  vessels,"  wherever  performing  duty,  is  so  evident  a  fact 
that  it  can  not  be  fairly  questioned. 

The  fact  that  they  were  ordinarily  engaged  in  their  regular  duties  as  ''revenue 
eutters"  did  not  militate  against  their  warlike  status,  but,  on  the  other  hand,  being 
thus  engaged,  and  consequently  ever  in  readinesH  for  prompt  response  in  emergen- 
cies, and  regarding,  as  they  at  all  times  did,  military  exigencies  as  of  the  first  impor- 
tance, their  efficiency  in  that  regard  was' thereby  enhanced. 

In  view  of  these  facts  it  is  respectfully  submittetl  whether  those  serving  on  board 
the  vessels  of  the  Revenue-Cutter  Service  during  the  period  in  question,  and  their 
dependents,  if  not  jpensionable  under  section  4741  of  the  Revised  Statutes,  do  not 
come  within  the  meaning  of  the  language  of  the  second  paragraph  of  section  4(393. 

Attached  to  said  commanication  is  a  list  of  vessels  of  the  Ke venue- 
Cutter  Service  which  performed  duty  on  the  Chesapeake  Bay  and  the 
waters  tributary  thereto  daring  the  period  from  March  4, 1861,  to  July 
1, 1865,  and  the  specific  dates  between  which  such  duty  was  performed, 
and  in  said  list  the  Tiger  is  named  as  having  performed  such  duty  from 
September  11, 1861,  to  December  19, 1861,  and  from  December  17, 1862, 
to  July  1, 1865. 

Some  further  information  relative  to  the  nature  and  character  of  the 
service  rendered  and  the  duty  performed  by  the  Tiger  during  this 
period  is  obtained  from  a  report  of  the  Superintendent  of  Kaval  War 
Kecords  of  the  Navy  Department,  on  file  in  this  case,  dated  May  23, 
1898,  in  which  it  is  stated  that  there  is  on  file  in  his  ofiQce  two  letters 
from  the  Secretary  of  the  Treasury  to  the  Secretary  of  the  Navy,  dated, 
resi)ectively,  February  24  and  July  1, 1863,  the  former  stating  that  "  the 
revenue  steamer  Tiger  is  at  the  Washington  Navy- Yard  with  injured 
boilers,"  and  asking  "that  orders  be  issued  for  immediate  repairs,"  the 
latter  asking  "for  revolvers  and  ammunition  for  revenue  steamer  Tiger 
at  Washington  Navy- Yard." 

There  is  no  parole  testimony  on  file  which  tends  to  throw  any  addi- 
tional light  on  the  question  of  the  actual  cooi>eration  with  the  Navy  by 
the  Tigery  or  the  character  and  nature  of  the  duty  performed  by  her 
during  the  time  this  appellant  served  thereon,  and,  apparently,  none  is 
obtainable. 


398  DECISIONS   RELATING  TO   PENSIONS. 

The  foregoing  oflScial  records  and  documents,  while  extremely  indefi- 
nite and  inconclusive  on  the  direct  question  under  consideration,  clearly 
show  that  during  the  period  that  this  appellant  served  on  board  tbe 
United  States  revenue  cutter  Tiger  said  vessel  was  under  orders  from 
the  President  to  cooperate  with  the  ^Navy.  The  language  of  the  order 
under  which  this  duty  was  performed  was  that  said  cutter  should 
cooperate  in  ^^  arresting  rebel  depredations  on  American  commerce  and 
transportation,  and  in  capturing  rebels  engaged  therein.'' 

It  is  also  apparent  that  during  said  period  the  Tiger  was  attached  to 
and  formed  a  part  of  the  naval  flotilla  of  the  United  States  operating  in 
the  Chesapeake  Bay  and  its  tributary  waters  during  the  war  of  the 
rebellion. 

It  is  a  well-known  and  indisputable  historical  fact  that  the  duty  per- 
formed by  these  naval  forces  was  of  a  most  important  character  and 
necessary  for  the  protection  of  the  National  capital  and  the  navigation 
and  commerce  of  those  waters  from  the  depredations  and  assaults  of 
the  enemy.  The  naval  vessels  stationed  in  Chesapeake  Bay  and  its 
tributary  waters  not  only  guarded  and  protected  the  water  approaches 
to  the  capital,  but  were  constantly  engaged  in  preventing  communica- 
tion between  the  Maryland  and  Virginia  shores  of  the  Potomac,  and 
between  the  Eastern  Shore  of  Maryland  and  Virginia  across  Chesapeake 
Bay,  and  in  arresting  and  capturing  disloyal  persons  engaged  in  con- 
veying men,  supplies,  and  information  to  the  Confederates  at  those 
points.  It  is  an  undoubted  fact  that  a  contraband  trade  of  this  char- 
acter was  carried  on,  to  a  more  or  less  extent,  during  the  war  of  the 
rebellion  between  the  shores  of  Maryland  and  the  Confederates  in  Vir- 
ginia, by  which  the  enemies  of  the  Government  were  materially  assisted, 
and  it  can  not  be  denied  or  gainsaid  that  had  it  not  been  for  the  naval 
vessels  of  the  United  States  stationed  and  cruising  in  Chesapeake  Bay 
and  its  tributary  waters  at  that  time  "American  commerce  and  trans- 
portation ^  on  those  waters  would  have  been  seriously  interfered  with 
and  imperiled,  if  not  entirely  prevented,  by  "  rebel  depredations."  It 
suflBciently  appears  from  the  evidence  in  this  case  that  during  tlietime 
that  the  appellant  served  on  her  the  Ti{fer  was  one  of  the  vessels 
engaged  in  tbe  performance  of  this  duty,  and  that  she  was  so  employed 
by  direct  orders  from  tbe  President.  The  conclusion,  therefore,  seems 
to  me  to  be  inevitable  that  during  this  period  the  Tiger  was  actually 
cooperating  with  the  Navy  under  the  President's  order,  and  that  the 
specific  duty  then  performed  by  her  was  assisting  in  "  arresting  rebel 
depredations  on  American  commerce  and  transportation  and  in  captur- 
ing rebels  engaged  tberein,"  thus  fulfilling  to  the  letter  the  terms  and 
requirements  of  said  order. 

The  decision  in  tbe  case  of  Louis  Schafier  (supra)  merely  requires 
that  it  should  reasonably  appear  from  the  evidence  in  each  case  that 
there  was  a  service  of  ninety  days  in  actual  cooperation  with  the  Navy 
under  the  order  of  the  President  as  therein  defined  and  an  honorable 
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discharge  therefrom,  to  entitle  the  ofBcers  and  seamen  of  the  Bevenae- 
Marine  Service  to  pensionable  status  nnder  the  provisions  of  section  2 
of  the  act  of  June  27, 1890,  and  I  am  clearly  of  the  opinion  that  the 
proof  in  this  case  fully  meets  said  requirement,  and  that  the  service  of 
this  i4>pellant  on  the  United  States  revenue  cutter  Tiger  firom  Febru- 
ary 1  to  May  23, 1864,  was  a  pensionable  service  under  the  provisions 
of  said  section. 

Therefore,  the  rejection  of  this  claim  upon  the  ground  last  stated  by 
you  is  also  reversed  and  set  aside,  and  you  are  requested  to  again 
reopen  and  readjudicate  the  same  in  accordance  with  the  views  herein 
set  forth,  and  with  its  merits  in  other  resi)ects. 

It  is  needless  to  say  that  no  question  has  been  eonsidered  in  this 
decision  except  that  upon  which  the  claim  was  rejected,  and  which  was 
presented  by  this  appeal,  no  opinion  being  expressed  or  implied 
herein  relative  to  the  physical  condition  of  the  appellant,  or  as  to  the 
existence  of  a  pensionable  incapacity  to  earn  a  support  by  manual 
labor.  This  branch  of  the  case  not  being  involved  in  the  ground  of 
rejection,  and  not  having  been  passed  upon  by  your  Bureau,  is  neces- 
sarily remanded  for  your  consideration  upon  the  readjudication  of  this 
claim  as  herein  directed. 


PRACTICE    APPEALS-DLSABILITY. 

William  liOGEBS. 

1.  Knle  6  of  Rules  of  Practice  in  appeals  applies  only  to  cases  whore  clerical  errors 

are  made  in  rating,  and  not  to  cases  where  the  question  is  one  of  judgment  on 
the  evidence  (Charles  Yokel,  8  P.  D.,  431). 

2.  This  claimant's  capacity  for  earning  a  support  is  not  impaired  in  a  degree  enti- 

tling under  said  act  to  any  higher  rate  than  $6  per  month,  the  rate  of  pension 
he  is  now  receiving. 

Ansistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

2S,  1898. 

This  appellant,  William  Bogers,  was  an  acting  ensign,  during  the  late 
war,  in  the  United  States  Navy,  and  was  allowed  pension  in  March, 
1896  (certificate  No.  23803),  under  the  act  of  June  27,  1890,  at  $6  per 
month  from  October  22, 1895,  on  account  of  disability  from  rheumatism. 

In  April,  1896,  his  claim,  tiled  January  29, 1886,  under  the  general 
law,  was  approved  for  allowance,  and  certificate  reissued  accordingly, 
allowing  pension  at  $2.50  per  month  to  March  2, 1895,  and  at  $6  per 
month  thereafter,  on  account  of  disability  from  disease  of  left  ear. 

On  Jane  20, 1896,  he  again  claimed  pension  under  said  act,  and  claim 
was  approved  in  May,  1897,  for  allowance  at  $6  per  month  on  account 
of  disability  from  rheumatism,  and,  on  claimant  electing,  by  letter  of 
Jane  30, 1897,  to  receive  that  pension  instead  of  pension  under  the 
general  law,  certificate  reissued  accordingly  in  November,  1897,  the 
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claim,  however,  being  briefed  as  a  claim  for  restoration  of  jiension  from 
October  22, 1895. 

On  September  8, 1897,  the  claimant  appealed,  contending  the  certifi- 
cate of  examination  made  nnder  said  claim  of  June  20, 1896,  shows 
title  to  a  higher  rate  of  pension  nnder  said  act  than  $6  per  month. 

The  medical  referee,  when  called  on  for  an  advisory  opinion  on  the 
merits  of  the  appeal,  suggested  only  that  appeal  should  be  dismissed 
under  rule  6  of  Kules  of  Practice  in  appeals,  citing  Jacob  Oiler  (7 
P.  D.,41I);  and  in  your  submission  of  papers  you  state  this  view  is 
sustained  by  that  decision  and  also  by  the  decision  in  Oeorge  A.  Brown 
(8  P.  D.,  309),  but  that  a  contrary  view  is  taken  in  Oharles  Yokel  (8 
P.  D.,431). 

Said  rule  6  provides  that — 

If,  upon  the  itsae  of  oertifioate  of  pension  the  appellant  claims  that  error  exists 
as  to  the  rate  of  his  pension,  he  should  present  the  facts  to  the  Bureau  of  PensiooA, 
and  an  appeal  will  not  be  entertained  in  such  cases  until  after  adverse  action  thereon 
has  been  taken  by  said  Bureau. 

The  decision  in  the  case  of  Charles  Yokel  makes  a  distinction  between 
clerical  errors  in  rating  and  cases  where  the  determination  of  the  rate 
is  the  result  of  judgment  on  the  evidence,  holding  that  the  rule  applies 
only  to  the  former  class  of  appeals  and  not  to  the  latter.  This,  being 
the  latest  of  the  decisions  on  this  rule,  must  be  accepted  as  controlling 
the  present  practice;  and  as  this  appeal  is  within  the  second  chiss,  as 
distinguished  in  the  Yokel  decision,  it  is  properly  taken  and  will  be 
entertained. 

The  certificate  of  the  examination  mentioned  shows  the  claimant  was 
a  well-nourished  man  of  56,  weighing  188  pounds  (being  6  feet  II  inches 
in  height),  with  normal  lungs,  heart,  liver,  spleen,  and  bowels,  and 
with  no  disability  appreciably  affecting  his  capacity  for  earning  a  sup- 
port except  rheumatism,  the  evidences  of  which  are  described  as 
follows: 

There  is  contracttou  of  middle  finger  of  right  hand  to  nearly  an  angle  (right 
angle),  and  a  tumor  over  first  phalanx  as  large  us  a  chestnut.  The  tumor  is  sensi- 
tive to  pressure,  and  the  tendon  is  much  enlarged  for  some  distance  up  palm  of  hand, 
perhaps  as  large  as  pipe  stem.  The  finger  can  not  be  extended  by  passive  movement; 
but  is  fixed. 

There  was  also  some  neuralgic  contraction  of  facial  muscles  on  left 
side. 

It  is  manifest  this  claimant's  capacity  for  earning  a  supiK)rt  was  not 
impaired  in  a  degree  entitling,  under  the  act  of  June  27, 1890,  to  any 
higher  rate  than  $6  per  month.  Ko  injustice,  therefore,  is  apparent  in 
your  action  allowing  pension  under  said  act  at  that  rate,  and  it  is 
affirmed. 
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INCREASE  RATE— ACT  AUGUST  4, 1886. 

Alexander  P.  McElroy. 

The  first  provision  of  the  act  of  Aagust  4,  1886,  does  not  increase  pensions  for  disa- 
bility from  other  causes  than  the  Iosh  of  a  hand  or  foot  or  total  disability  in  the 
same.  It  does  not  increase  pensions  for  disabilities  equivalent  to  tbo  loss  of  a 
hand  or  foot. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  June 

30, 1898. 

The  appellant,  Alexander  P.  McElroy,  who  was  a  corporal,  Company 
G,  First  Maryland  Volunteers,  has  been  iu  receipt  of  a  i^ension  since 
the  26tb  of  June,  1865,  on  account  of  disability  from  a  gunshot  wound 
of  left  leg,  which  fractured  the  tibia.  The  pension  was  paid  at  the  fol- 
lowing rates  per  month:  $8  from  June  26, 1865;  $15  from  June  6, 1866; 
$18  from  June  8, 1872;  and  $24  from  March  3,  1883.  It  is  now  paid  at 
the  last-mentioned  rate. 

On  the  22d  of  September,  1888,  Mr.  McElroy  filed  an  application  in 
which  he  alleged  that  he  believed  himseif  entitled  to  an  increase  of  pen- 
sion on  account  of  total  inability  to  perform  manual  labor,  and  entitled 
to  the  rate  of  $30  per  month  under  the  act  of  August  4, 1886.  Bis 
claim  was  rejected  on  the  2d  of  August,  1889,  on  the  ground  that  there 
had  been  no  increase  of  disability.  From  the  action  rejecting  the 
claim  an  appeal  was  taken  on  the  9th  of  November,  1897. 

The  i)en8ioner  was  examined  on  the  14th  of  May,  1889,  by  a  board  of 
surgeons  at  Washington,  D.  C,  who  rei)orted  his  disability  as  follows: 

Ball  paased  aorosa  tibia  from  without  inward  aud  upward  leaving  a  scar  3i  by  2 
inches,  depressed,  adherent,  and  tender.  There  had  been  some  loss  of  bone.  Toes 
are  firmly  anchylosed  iu  an  extended  positiod.  On  the  lower  third  of  leg  and  extend- 
ing about  two-thirds  of  the  way  around  it,  is  a  brownish  discoloration,  superficial 
in  character.  Measurements:  Right  ankle,  8  inches;  left  ankle,  8  Inches;  at  level  of 
wound  right  leg,  10  inches;  left  leg,  8|  inches;  over  calf  right  leg,  14  inches;  left,  12 
inches.  Claimant  uses  the  foot  very  well  to-day,  and,  as  it  ntands,  we  can  not  say 
that  it  is  equivalent  to  total  disability  in  the  foot.  It  is  but  fair  to  claimant  to  say 
that  he  claims  that  we  see  the  leg  at  its  best.  If  so,  it  is  unfortunate  (to  the  claim- 
ant), OS  we  are  obliged  to  say  that  in  our  judgment  there  should  be  no  increase  of 
the  rating  in  this  case. 

The  pension  law  of  March  j  1883,  provides  a  pension  of  $24  per 
month  for  all  persons — 

who,  while  in  the  military  or  naval  service  of  the  United  States  and  iu  the  line  of 
duty,  shall  have  lost  one  hand  or  one  foot  or  been  totally  and  permanently  disabled 
in  the  same  or  otherwise  so  disabled  as  to  render  their  incapacity  to  perform  manual 
labor  equivalent  to  the  loss  of  a  hand  or  foot. 

The  act  of  August  4, 1886,  provides  a  pension  of  $30  per  month  for 
all  persons — 

who,  while  in  the  military  or  naval  service  of  the  United  States  and  in  the  line  of 
duty,  shall  have  lost  one  band  or  one  foot  or  been  totally  disabled  in  the  same. 
V  I>— VOL  9 26 
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The  pensioner  in  bis  appeal  does  not  contend  that  he  is  so  disabled 
as  to  be  incapacitated  for  the  performance  of  any  manoal  labor.  The 
only  question  raised  by  his  appeal  is  whether  he  is  totally  disabled  in 
one  foot.  He  has  not  lost  a  foot,  and  unless  he  is  totally  disabled  in  the 
left  foot  for  all  practical  purposes  he  is  not  entitled  to  the  rate  of  $30 
per  month,  the  rate  he  claims. 

The  first  provision  of  the  act  of  August  4, 1896,  does  not  increase 
the  pensions  of  those  who  are  disabled  by  causes  other  than  the  loss  of 
a  hand  or  foot  or  total  disability  in  the  name.  It  does  not  increase  the 
pensions  of  those  who  have  a  disability  equivalent  to  the  loss  of  a  hand 
or  foot. 

The  pensioner  in  this  case  has  not  lost  Iris  foot.  He  has  not  total 
disability  in  his  foot.  The  board  by  whom  he  was  examined  under  the 
claim  to  which  his  appeal  relates  stated  in  their  certificate  that  he 
used  his  foot  very  well  on  the  day  of  the  examination. 

The  board  at  Washington,  D.  C,  by  whom  applicant  was  examined 
on  the  3d  of  August,  1883,  stated  that  his  disability  was,  in  their 
opinion,  equivalent  to  the  loss  of  a  hand  or  foot  ^' under  a  liberal 
construction  of  the  law." 

The  degree  of  disability  in  a  hand  or  foot  for  which  the  law  of  August 
4, 1886,  provides  a  pension  of  $30  per  month  is  not  only  such  as  pie- 
vents  the  use  of  the  hand  or  foot  for  ordinary  manual  labor,  but 
precludes  the  use  of  the  same  for  any  practical  purxK>8e  whatever. 
(William  Cline,  7  P.  D.,  119.) 

The  action  from  which  the  appeal  is  taken  is  in  accordance  with  the 
law  and  decisions  thereunder  and  is  affirmed. 


FEE-NO  FUND,  NO  FEE. 
boRCUS  DUGGINS  (CLAIMANT). 

John  H.  Dupfie  (attokney). 

As  the  ouly  fee  provided  hy  law  is  to  be  deducted  from  the  poDsion,  it  fonoirstbat 
-when  the  paymeut  of  accrtied  peusion  is  expressly  limited  to  the  defrayal  of  the 
expenses  of  a  peusionor's  last  illness  and  burial  there  is  no  fund  from  wbiih 
the  payment  of  a  fee  can  be  made.     (Case  of  Lawrence  H.  Davis,  dec.,  8  P.  D., 

406.) 

Assifttant  Secretary  Webster  Davis  to  the  Commhsioner  of  Petmons^June 

30, 1898. 

John  S.  Duffie,  of  Washington,  D.  C,  May  23, 1898,  appealed  in  the 
matter  of  fee  on  the  issne  of  September  23,  1897,  in  the  claim  for  a 
depeudent  parent's  peusion  under  the  act  of  June  27, 1890,  of  Dorcas 
Duggins  (now  Xance). 

The  soldier,  Ephiaim,  alias  Philip,  Duggins,  served  in  Company  A, 
Sixty  eighth  United  States  Colored  Volunteer  Infantry,  from  February 
20, 1804,  to  May  19, 18G4. 
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The  claimant's  original  declaration  for  a  dependent  parent's  pension 
under  tlie  act  of  June  27, 1890,  was  filed  April  28, 1892,  by  P.  C.  Cooter, 
of  Gax)e  Girardeau,  Mo. ;  said  attorney  on  same  date  filed  evidence. 

September  12, 1892,  the  appellant  filed  a  power  of  attorney,  and  filed 
evidence  on  April  24  and  May  15, 1895,  the  last  of  which  completed  the 
claim.  September  23, 1897,  certificate  issued  to  allow  pension,  and  a 
fee  was  certified  to  the  appellant;  however,  no  fee  was  paid,  as  the 
claimant  died  without  any  payment  of  pension  being  made  or  any 
voucher  being  executed  therefor. 

The  act  of  Congress  approved  March  2, 1896,  provides  that  from  and 
after  the  28th  day  of  September,  1892,  in  case  of  the  death  of  a 
dependent  mother  who  is  a  pensioner  or  entitled  to  a  pension  having 
an  application  therefor  pending,  no  payment  whatever  of  the  accrued 
pension  shall  be  made  or  allowed  except  so  much  as  may  be  necessary 
to  reimburse  the  person  who  bore  the  expenses  of  her  last  sickness 
and  burial  if  she  did  not  leave  sufficient  assets  to  meet  sach  expenses. 

In  the  case  of  Joseph  Abbott,  dependent  father  of  William  H. 
Abbott,  decided  May  4, 1895  (22  Fee  P.  L.  Bk.,  75),  the  Department 
held  that — 

aB  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension,  it  follows  that 
when  payment  of  accrued  pension  is  expressly  limited  to  the  defrayal  of  the 
expenses  of  the  pensioner's  last  illness  and  burial  there  is  no  fund  from  which  the 
payment  of  a  fee  can  be  made. 

The  case  of  Abbott  was  recently  approved  by  the  Department  in  the 
case  of  Lawrence  H.  Davis  (8  P.  D.,  406). 

The  facts  in  this  case  bring  the  question  of  the  allowance  of  a  fee 
within  the  foregoing  rale,  therefore  the  action  of  the  Bnreau  denying 
the  appellant  a  fee  is  affirmed. 


RATE-ACT  MARCH  10,  1880. 

Laura  A.  Youwg  (widow). 

1.  As  claimant  was  married  to  soldier  after  his  discharge  from  the  service,  and  after 

the  passage  of  the  act  of  March  19,  1886,  which  increased  the  pensions  of  widows 
and  dependent  relatives  of  decciised  soldiers  from  $8  to  $12  per  mouth,  her  pen- 
sion was  properly  allowed  at  the  rate  of  $8  per  month  only,  as  snid  act  contained 
a  proviso  limiting  its  application  to  widows  who  were  married  to  soldiers  prior 
to  the  passage  of  the  act,  or  during  the  service  of  such  scildier. 

2.  Appellant  having  filed  her  application  under  the  misapprehension  that  her  claim 

under  the  general  law  hiid  heen  rejected,  and  that  she  was  pensioned  under  the 
act  of  Jnne  27,  1890,  instead,  said  api>eal  is  dismissed. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  ofPensionSy  July 

15,  1898. 

Lanra  A.  Yonng,  on  September  13, 1897,  filed  an  appeal  stating  that 
her  claim  for  pension  under  the  act  of  July  14, 1802,  as  the  widow  of 
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Walter  T.  Yoang^  formerly  a  soldier  in  Gompaoy  E,  First  Massachu- 
setts Gavalry,  had  been  rejected  by  your  Bureau  on  the  ground  that 
the  soldier  did  not  die  of  the  diseases  for  which  he  was  pensioned.  As 
a  matter  of  fact  her  claim  was  allowed,  but  it  appears  from  a  letter 
written  by  her  on  May  23, 1808,  that  she  inferred  it  had  been  rejected 
and  that  she  was  pensioned  under  the  act  of  June  27, 1890,  because  the 
rate  allowed  was  only  $8  per  month. 

The  act  of  March  19, 1886,  which  increased  the  pensions  of  widows 
and  dependent  relatives  of  deceased  soldiers  and  sailors  from  $8  to  $12 
X)er  month  contained  a  proviso  liniiting  its  application  to  widows  who 
were  married  to  the  deceased  soldier  or  sailor  prior  to  its  passage,  or 
who  should  tliereafter  marry  prior  to  or  during  the  service  of  the  soldier 
or  sailor.  The  appellant  was  married  to  the  soldier  on  July  25, 188S, 
and  the  latter  was  not  then  in  the  service;  consequently  there  is  no  law 
which  authorizes  the  allowance  to  her  of  a  higher  rate  of  pension  than 
$8  per  month.  The  appeal,  having  been  filed  under  a  misapprehension 
as  to  the  action  taken  by  your  Bureau,  is  dismissed. 


rates-act  june  8t,  1890. 
David  Wilson. 

1.  The  pension  law,  with  the  exception  of  the  act  of  Febrnary  28,  1877,  granting  a 

pension  for  the  loss  of  an  arm  and  a  leg,  baa  never  permitted  the  allowance  of  a 
pension  made  up  of  the  num  of  the  rates  allowable  for  disabiJity  from  two  or 
more  causes  considered  separately.  The  rate  must  be  based  upon  the  combioed 
.  effect  of  all  the  causes. 

2.  The  rates  of  pension  under  the  general  law  are  much  higher  than  those  under  the 

act  of  June  27,  1890,  the  highest  rate  under  the  latter  act  being  $12  per  month, 
which  IS  allowable  for  about  the  same  degree  of  disability  for  which  the  general 
pension  law  provides  the  rate  of  $30  jier  month. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

15,  1898. 

The  appellant,  David  Wilson,  late  of  Company  H,  Eleventh  Missouri 
Cavalry,  was  pensioned  under  the  general  law  at  the  rate  of  $2  per 
month  from  November  18,  1886,  and  $4  i>er  month  from  February  11, 
1891,  on  account  of  disability  from  injury  to  right  wrist.  By  a  certifi- 
cate issued  March  29, 1895,  he  was  pensioned  from  June  27, 1891,  under 
the  act  of  June  27, 18!)0,  at  the  rate  of  $8  per  month  on  account  of 
disability  from  injury  to  right  wrist,  rheumatism,  and  neuralgia.  On 
the  6th  of  July,  1895,  Mr.  Wilson  filed  an  application  for  increase  ot 
pension  under  the  act  of  June  27, 1890,  in  which  he  alleged  disability 
from  injury  to  right  wrist  and  arm,  rheumatism,  nearalgia,  catarrh, 
weak  eyes,  and  kidney  disease.  His  claim  for  increase  of  pension  was 
rejected  on  the  18th  of  January,  1897,  on  the  ground  that  the  rate  of 
$8  per  month  was  proportionate  under  the  act  of  June  27,  1890,  to  the 
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disability  from  injary  to  right  wrist,  rheumatism,  and  neuralgia,  and 
that  there  was  no  ratable  disability  under  said  act  from  the  other  causes 
alleged.  From  this  action  an  appeal  was  taken  on  the  27th  of  Septem- 
ber, 1897,  the  pensioner  contending  that  he  is  totsilly  disabled  and 
entitled  to  a  rating  of  $12  per  month  under  the  act  of  June  27, 1890. 

Applicant  was  examined  on  the  5th  of  February,  1896,  by  the  board 
of  surgeons  at  Hermitage,  Mo.,  who  reported  his  age  as  49  years  and 
his  condition  as  follows: 

Right  wrist  joint  has  been  dislocated,  and  may  have  boon  broken  at  the  same  time. 
Ulna  was  dislocated  backward  and  outward.  Ulna  and  radius  are  separated  at 
wrist  Joint.  Slight  limitation  of  motion  of  wrist.  Some  tenderness  and  loss  of 
strength. 

Can  pronate  and  sapinate  with  this  arm.  Can  grasp  12  pounds  with  right  hand 
and  20  with  left.    On  injury  to  wrist  we  rate  him  four-eighteenths. 

He  has  slight  rheumatism  in  both  shoulders  and  hip  joints.  Crepitus  and  tender- 
ness on  motion,  but  no  swelling. 

Urine  is  acid.  No  evidence  of  rheumatism  in  any  other  part  o/  the  body.  Heart 
normal.    On  rheumatism  we  rate  at  four-eighteenths. 

No  evidence  of  neuralgia,  but  he  may  have  it  at  times. 

Slight  catarrh  of  posterior  nares.  Some  inflammation  and  slight  discharge  to 
back  part  of  month.    Throat  inflamed  some.   On  catarrh  we  rate  him  two-eighteenths. 

He  has  general  debility,  on  which  we  rate  him  two-eighteenths. 

The  board  fonnd  no  disability  from  disease  of  eyes  or  defect  of  vision. 
They  fonnd  no  evidence  of  disease  of  kidneys. 

Upon  review  of  the  case  on  the  25th  of  Febrnary,  1896,  the  medical 
referee  gave  the  opinion  that  the  rate  of  $8  per  month  was  propor- 
tionate under  the  act  of  June  27, 1890,  to  the  degree  of  the  pensioner's 
incapacity  for  earning  a  sapport  b}*^  manual  labor. 

The  ratings  given  by  the  board  of  surgeons  at  Hermitage,  Mo.,  for 
the  disability  from  the  several  causes  stated,  if  added  together,  would 
give  applicant  the  amount  of  pension  he  claims,  but  with  the  exception 
made  in  the  pension  law  of  February  28, 1877,  which  granted  a  pension 
for  the  loss  of  an  arm  and  a  leg  at  the  rate  made  up  of  the  sum  of  the 
rates  for  each  disability,  the  law  has  never  permitted  the  allowance  of 
a  rate  of  pension  made  up  of  the  sum  allowable  for  disability  from  two 
or  more  causes  considered  separately.  The  rate  of  pension  must  be 
based  nx)on  the  combined  eft'ect  of  the  several  causes.  Besides  this,  the 
ratings  made  by  the  board  at  Hermitage,  Mo.,  were  made  under  the 
general  i)ension  law,  under  which  pensions  are  much  higher  than  under 
the  act  of  June  27, 1890.  Under  the  general  pension  law  the  rate  of 
pension  for  incapacity  for  the  i)erformance  of  any  manual  labor  is  $30 
l)er  month,  while  under  the  act  of  June  27, 1890,  the  rate  for  total  inca- 
pacity for  earning  a  support  by  manual  labor  is  $12  per  mouth.  The 
degree  of  disability  referred  to  in  the  act  of  June  27, 1890,  as  incax>acity 
for  earning  a  support  by  manual  labor,  is  about  the  same  degree  of  disa- 
bility that  is  referred  to  in  the  general  pension  law  as  incapacity  for 
the  performance  of  any  manual  labor. 

It  is  believed  that  the  pensioner  iu  this  case  is  not  more  than  two- 
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thirds  disabled  for  eariiiug  a  support  by  manaal  labor  within  the  mean- 
ing of  the  act  of  June  27, 1890.  The  pension  for  two-thirds  disability 
under  said  act  is  $8  per  month,  the  amount  he  is  now  receiving.  The 
action  from  which  the  appeal  is  taken  is  therefore  affirmed. 


RANK-KATrXG  ACT  JUXE  87,  1800. 

Maby  Ann  Hukst  (mother). 

Bank  in  the  scrvioe  is  not  to  be  considered  in  any  application  nnder  the  act  of  Jane 

27,  1890. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  FensionSy  July 

15  J 1898. 

Mary  Ann  Hurst,  mother  of  Frederick  Hurst,  who  was  captain  of 
Company  B,  Forty-eighth  Regiment  of  New  York  Volunteers,  is  in 
receipt  of  a  pension  of  $12  per  month  under  the  act  of  June  27, 1890. 

From  the  action  fixing  the  rate  of  pension  at  $12  per  month  an  appeal 
is  taken,  the  contention  being  that  the  first  section  of  the  act  of  Judo 
27, 1890,  does  not  fix  a  rate  of  pension  and  that  it  was  the  intention 
that  persons  pensioned  thereunder  should  be  allowed  the  rate  to  whicb 
they  would  be  entitled  under  former  laws;  that  the  pensioner  in  this 
case  should  have  been  allowed  a  pension  of  $20  per  month  as  the 
mother  of  a  captain. 

It  is  true  that  there  is  nothing  in  the  first  section  of  the  act  of  Jane 
27, 1890,  as  to  the  rate  of  pension,  but  the  second  proviso  to  the  second 
section  of  the  act  directs  that  rank  in  the  service  shall  not  be  consid- 
ered in  applications  filed  under  this  act.  This  proviso  does  not  apply 
merely  to  applications  under  the  section  to  which  it  is  appended,  but 
to  all  applications  under  the  law.  The  officer  himself,  if  he  was  now 
living  and  totally  disabled,  would  not  be  entitled  to  a  higher  rate  of 
pension  under  the  act  of  June  27, 1890,  than  $12  per  month,  and  it  is 
not  consistent  with  the  spirit  of  said  law,  or  any  other  pension  law.  that 
the  mother  should  receive  a  higher  rate  of  pension  than  the  officer  him- 
self would  be  entitled  to  if  living  and  totally  unable  to  procure  a  sup- 
port by  manual  labor. 

The  action  from  which  the  appeal  is  taken  is  affirmed. 


DEATH  CAUSE— LINE  OF  DUTY. 
EeBECOA  J.  GlLLCOF   (WIDOW  OF  JOHN  BARTON). 

Soldier,  who  had  been  home  on  a  ten  days'  furlough  for  the  parpoee  of  voting  at  an 
election,  while  waiting  at  the  wharf  for  passage  on  a  steamer  on  which  he  was 
to  return  to  his  command  got  into  an  altercation  with  some  persons,  one  of 
whom  strnck  him  on  the  hca<l  with  a  stone,  killing  him  instantly. 

Bcld :  He  waa  not  in  line  of  duty,  and  thereforo  his  death  was  not  duo  to  the  serv- 
ice, and  his  widow  is  not  pensionable  under  the  general  pension  laws. 
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Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PetmonSj  July 

15j  1898. 

John  Barton  was  enrolled  in  Company  I,  One  hundred  and  fortieth 
Indiana  Yolanteers,  on  the  10th  of  September,  1864,  at  Golnmbns,  Ind. 
On  the  moster-ont  roll  of  his  company,  dated  July  11,  18G5,  he  is 
reported  as  having  died  of  a  wound  of  the  head  by  a  stone,  received 
in  a  drunken  row  at  CarroUton,  Ky.,  September  16, 1864. 

On  the  27th  of  May,  1867,  an  application  for  pension  was  made  by 
Kebecca  Barton,  in  which  she  stated  that  she  was  married  to  John  Bar- 
ton on  the  6th  of  September,  1862;  that  said  John  Barton  died  on  the 
16th  of  September,  1864,  at  Garrollton,  Ky.,  of  wounds. 

Her  claim  was  rejected  November  15, 1870,  and  was  reopened,  and 
was  finally  rejected  on  the  13th  of  October,  1893,  on  the  ground  that 
the  injuries  of  which  her  said  husband  died  were  not  incurred  in  the 
line  of  duty,  but  in  a  drunken  row.  From  this  action  an  appeal  was 
taken  on  the  15th  of  October,  1897. 

It  appears  from  an  affidavit  of  claimant's  that  the  soldier  was  at 
home  on  a  furlough  of  ten  days  at  the  time  lie  was  murdered.  The 
farlougk  was  given  to  allow  him  to  vote  at  a  general  election.  He  was 
at  the  wharf  boat  at  Oarrollton,  Ky.,  with  claimant  and  others,  on  the 
evening  of  the  16th  of  September,  1864,  waiting  to  take  passage  on  the 
mail  boat,  which  was  expected  to  arrive  in  a  short  time.  While  there 
he  got  into  an  altercation  with  some  persons,  one  of  whom  struck  him 
on  the  bead  with  a  stone,  killing  him  instantly.  The  contest  between 
these  persons  arose  from  some  trifling  matter,  which  is  not  clearly  set 
forth  in  the  evidence. 

The  applicant  objects  to  the  word  "  drunken  "  in  the  report  upon  the 
rolls  of  her  husband's  company,  contending  that  he  was  not  drunk  at  the 
time.  It  is  not  important  to  determine  whether  he  was  intoxicated  at 
the  time  or  not.  He  was  absent  by  permission  from  his  company  and 
regiment  for  the  time  being  and  not  for  any  purpose  connected  with 
his  duty  as  a  soldier.  He  was  permitted  to  be  out  of  the  line  of  mili- 
tary dnty  for  the  time  being.  His  death  was  not  due  to  the  perform- 
ance by  him  of  any  military  duty,  or  obedience,  active  or  passive,  on 
his  part  to  any  law,  order,  rule,  or  regulation  of  the  military  service. 
He  was  therefore  not  in  the  line  of  duty  at  the  time  he  was  killed.  The 
action  rejecting  the  claim  of  the  widow  on  the  ground  that  the  injury 
which  caused  her  husband's  death  was  not  incurred  in  the  line  of  duty 
was  proper  and  is  affirmed. 


DESEUTIOX-DISCIIARGE. 

William  Boss. 

1.  Claimant  ha%ing  enlisted  for  service  in  the  war  of  the  rebellion  August  22, 1864, 
and  deserted  said  service  November  14,  1865,  ho  can  not  bo  hold  to  have  been 
honorably  dlBcharged  from  his  service  in  the  wiir  of  the  rebellion. 
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2.  The  fact  that  he  served  after  Jaly  1,  1865,  does  not  warrant  a  holding  that  he 
wae  honorably  discharged  on  said  date,  as  he  was  never  either  actually  or  con- 
structively discharged. 

Asriatant  Secretary  Webster  DavU  to  the  Commissioner  of  Pensions^  July 

19,  1898. 

William  Boss,  late  seamaii,  U.  S.  S.  Ohioy  Brooklyn,  and  Iosco,  filed 
a  claim  for  pension  under  the  act  of  June  27, 1890,  No.  41882,  alleging 
that  he  entered  the  service  daring  the  war  of  the  rebellion,  on  or  about 
Aagast,  1864,  and  was  honorably  discharged  in  September,  1865,  by 
reason  of  illness.  That  he  is  now  suffering  from  injured  right  arm  and 
spine,  varicose  veins  of  both  legs,  defective  and  failing  eyesight  of  both 
eyes,  chronic  lumbago,  and  general  debility. 

His  claim  was  rejected  July  10, 1897,  on  the  ground  of  his  desertion, 
November  14, 1866,  as  shown  by  the  records  of  the  Navy  Department 

An  appeal  therefrom  was  entered  August  5, 1897,  and  on  the  20th 
day  of  November,  1897, 1  affirmed  the  same  on  the  ground  that  claimant 
having  enlisted  for  service  in  the  war  of  the  rebellion  August  22, 1864, 
and  deserted  said  service  November  14, 1865,  he  can  not  be  held  to 
have  been  honorably  discharged  from  his  service  in  the  war  of  the 
rebellion. 

This  motion  for  reconsideration  was  filed  January  7, 1898,  the  appel- 
lant, by  his  attorney,  contending  as  follows: 

The  docket  n amber  of  this  appeal  is  35784,  and  from  said  appeal  we  qnote :  ''  It 
is  contended  in  brief,  that  claimant's  desertion  after  the  close  of  the  war  of  the 
rebellion  in  no  manner  affects  iiis  title  to  pension  under  section  2  of  the  act  of  Jane 
27, 1890y  he  having  served  more  than  ninety  days  daring  the  war  of  the  rebellion, 
and  his  desertion  having  occarrod  subsequent  to  said  war.  Claimant  enlisted  in 
the  United  States  Navy  August  22,  1864,  served  until  November  14,  1865,  when  he 
deserted,  as  appears  from  the  records  of  the  War  'Department.'^  This  statement 
accurately  sets  forth  our  ground  of  appeal,  but  it  is  apparent  that  error  is  made  in 
the  assertion  that  the  records  of  the  War  Department  afford  any  evidence  as  to  this 
Bailor's  service;  we  concede,  however,  that  the  records  of  the  Navy  Department  do 
show  this  man's  desertion  in  November,  1865.  Immediately  following  this  qnotation 
reference  is  bad  to  the  casti  of  "  Franklin  S.  Cowen,  7  P.  D.,  374,"  from  the  decision 
in  which  an  excerpt  is  made,  and  then  follows  the  extraordinary  conolnsiou  (after 
citing  the  case  of  James  Cullen,  6  P.  D., 72):  ''In  accordance  with  said  decision 
the  action  of  your  Bureau  appealed  from  is  affirmed." 

In  the  case  at  bar  the  claimant  was  a  member  of  the  permanent  establishment 
(United  States  Navy),  while  the  cases  cited  for  sustaining  the  adverse  decision  are 
those  made  in  the  cases  of  members  of  the  volunteer  forces  of  the  Army.  The  rejec- 
tions of  the  claims  of  Cullen  and  Cowen  (cited)  were  proper,  and  were  based  on  the 
fact  that  the  organizations  in  which  they  enlisted  grew  out  of,  and  had  sole  reference 
to,  the  war  of  the  rebellion,  and  were  expected  to  and  did  disappear  when  the  said  war 
ended.  These  conditions  made  every  enlistment  therein  an  enlistment  for  the  war 
of  the  rebellion ;  but  in  the  case  of  an  enlistment  in  either  the  Regular  Army  or  Navy 
(permanent  establishment)  it  has  been  repeatedly  and  authoritatively  held  that  the 
close  of  the  war  of  the  rebellion  operated,  co  iustanti,  to  honorably  discharge  from 
the  said  war  every  person  then  in  either  the  said  Army  or  Navy  (permanent  estab- 
lishment). See  instructions  of  Mr.  Keyiioldn  to  the  Commissioner  of  Pensions,  dated 
April  5,  1895,  more  than  six  months  subscciuent  to  the  most  recent  (Cowen)  decision 
quoted  in  support  of  the  adverse  action  of  November  20, 1897,  heretofore  referred  to. 
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On  page  540,  P.  D.,  7,  is  exhaostively  set  forth  the  reasons  for  regarding  the  war  of 
the  rehellion  at  an  end  Jaly  1, 1865,  so  far  as  the  Navy  is  concerned,  and  comment  is 
made  on  the  fact  that  at  that  date  only  one  vessel  (privateer  Shenandoah)  of  the  Con- 
federate navy  was  afloat,  and  that  its  existence  *'npon  the  high  sous  subsequent  to 
July  1, 1865,  oonld  not  create  or  continue  the  existence  of  the  war  of  the  rebellion." 
Further,  in  considering  the  case  of  James  Locke,  who  had  enlisted  in  the  Navy  June 
14, 1865,  there  is  used  the  languoge,  ''  While,  therefore,  the  enlistment  of  the  said 
James  Locke  was  in,  for,  or  during  the  war  of  the  rebellion,  he  would  be  regarded, 
for  pensionable  purposes,  as  having  been  discharged  from  said  service  July  1,  1865, 
in  accordance  yvith  the  decisions  of  the  Supreme  Court  in  the  cases  of  the  ITnited 
SUtes  r.  North  and  United  States  r.  Emory  (112  U.  S.  Rep.,  p.  510)/' 

Attention  is  also  invited  to  the  claim  of  Alfred  S.  Soper,  late  United  States  Navy, 
No.  23559  (docket  No.  26971),  wherein  the  facts  are  very  similar  to  those  in  the  case 
at  bar.  Soper  entered  the  Navy  January  25,  1864,  and  was  dismissed  therefrom  July 
28, 1865;  he  applied  for  pension  under  the  act  of  June  27,  1890,  and  the  claim  was 
rejected  by  the  Commissionor  of  Pensions  on  the  ground  that  Soper  had  not  been 
honorably  discharged  from  the  war  of  the  rebellion.  Upon  appeal  it  was  held,  quot- 
ing the  Locke  decision  and  alluding  to  the  Supreme  Court  cases  before  adverted  to, 
that  Soper  was  honorably  discharged  the  war  of  the  rebellion  on  July  1, 1865,  by 
virtue  of  the  close  of  said  war  as  of  that  date,  so  far  as  the  Navy  was  concerned,  and 
the  adverse  action  of  the  Commissioner  of  Pensions  was  reversed  and  the  claim  was 
allowed.  This  was  on  Jane  13, 1896,  or  nearly  two  yearn  subsequent  to  the  promul- 
gation of  the  decision  relied  upon  to  support  the  findings  of  November  20, 1897,  for 
which  Ve  now  move  a  reconsideration. 

In  our  appeal  of  August  5,  1897,  we  did  not  set  forth  in  extenso  the  authorities 
upon  which  we  relied  to  sustain  our  contention,  as  we  believed  that  the  practice  in 
such  claims  was  too  well  settled  and  too  well  known  to  necessitate  a  specific  cita 
tion.  Doubtless  there  are  other  decisions  that  might  be  quoted  in  support  of  this 
claim,  but  as  the  ones  here  relied  upon  (Locke,  Soper,  etc.)  have  not  been  overruled, 
we  assume  that  they  are  sufficient  to  warrant  a  compliance  with  our  request  for  a 
reconsideration . 

The  records  of  the  Navy  Departmeut,  Bureau  of  Navigation,  show 
that  William  Koss  enlisted  Angast  22, 1804,  at  Boston,  Mass.,  for  three 
years,  as  seaman,  and  served  on  the  Ohio^  Brooklyn^  loacoy  Vermont^  and 
MianUmomohy  and  deserted  from  the  service  November  14, 1865. 

It  appears,  therefore,  that  the  api>ellant  has  performed  but  a  small 
part  of  the  contract  entered  into  between  himself  and  the  Government 
of  the  United  States,  to  wit,  a  service  of  three  years  in  the  Navy,  and 
that  he  has  never  been  relieved  in  any  manner  from  the  binding  force 
of  said  contract  of  enlistment,  either  by  an  honorable  or  a  dishonorable 
discharge. 

One  prerequsite  to  title  under  section  2,  act  of  June  27, 1890,  has 
been  established  by  the  record  evidence  in  the  case,  viz,  service  of 
ninety  days  in  the  United  States  Navy  during  the  war  of  the  rebellion, 
but  an  additional  requirement,  to  wit,  an  honorable  discharge  there- 
from, does  not  appear  by  the  record;  hence  our  inquiry  will  be  directed 
to  the  latter  question. 

In  order  to  understand  correctly  the  ruling  of  the  Supreme  Court  of 
the  United  States  in  the  cases  of  United  States  r.  North  and  United 
States  V.  Emory  (112  U.  S.,  510),  cited  as  authority  in  the  case  of  James 
Locke  (7  P.  D.,  532),  it  will  be  necessary  to  quote  the  language  of  the 


410  DECISIONS   RELATING  TO   PENSIONS. 

several  acts  of  Congress  under  wbich  tbe  said  suits  were  brought  in 
the  Court  of  Claims,  and  wbicb  received  interpretation  by  the  Supreme 
Court  as  aforesaid.    They  are  as  follows: 

Act  of  July  19, 1848,  section  5: 

.'I ltd  he  it  further  enacted,  That  the  officers,  noncommissioned  officers,  musicians,  ami 
pn Yates  engage<l  in  tbe  niilitar}*  Korvice  of  the  United  States  in  the  war  with  Mex- 
ico, and  who  Hervcd  ont  the  time  of  their  engai^ement,  or  may  have  been  honorably 
discharged,  and  first  to  tbe  widows,  second  to  the  children,  third  to  tbe  parents, 
and  fourth  to  the  brothers  and  sisters  of  such  who  have  been  killed  in  battle,  or  who 
died  in  service,  or  who,  having  been  honorably  discharged,  have  since  died,  or  may 
hereafter  die,  without  receiving  tbe  three  montliB*  pay  herein  provided  for,  shall 
be  entitled  to  receive  threes  months'  c^xtra  pay :  Prorided,  lliat  this  provision  of  thiu 
fifth  section  shall  only  apply  to  those  who  have  been  in  actual  service  during  the  war. 

Act  of  February  19, 1879: 

Be  it  enacted f  etc..  That  the  Secretary  of  the  Treasury  l>e,  and  he  is  hereby,  directed, 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  to  pay  to  the  officers 
and  soldiers  engaged  in  the  military  service  of  the  United  States  in  the  war  with 
Mexico,  and  who  served  out  the  time  of  their  engagement,  or  were  honorably  dis- 
charged, the  three  months'  extra  pay  provided  for  by  the  act  of  July  nineteentli, 
eighteen  hundred  and  forty-eight,  and  the  limitations  containe<l  in  said  act,  in  all 
oases,  upon  tbe  presimtation  of  satinfactory  evidence  that  said  extra  compensation 
has  not  been  previously  received :  Provided^  That  the  provisions  of  this  act  shall 
include  also  the  officern,  petty  officers,  seamen,  and  marines  of  the  United  St^ates 
Navy,  tbe  Revenue-Marine  Service,  and  tbe  officers  and  soldiers  of  the  United  States 
Army  employed  in  the  prosecution  of  said  war. 

These  suits  were  brought  in  the  Court  of  Claims,  and  the  facts  may 
be  briefly  stated  as  follows:  James  IT.  North  was  an  officer  in  the 
Navy  of  the  United  Sttites  from  May  20,  1829,  to  January  14,  1861, 
when  he  resigned.  He  served  in  the  war  with  Mexico,  as  lieutenant^ 
on  board  the  frigate  Potomac,  from  February  10, 1846,  until  July,  1847, 
when  his  vessel  sailed  for  the  United  States. 

William  H.  Emory  was  an  officer  in  the  Regular  Army  of  the  United 
States  most  of  the  time  from  July  1,  1831,  to  July  1, 1876,  when  he  was 
placed  on  the  retired  list.  He  was  appointed  first  lieutenant  of  topo- 
graphical engineers  July  7,  1838,  and  promoted  to  captain  April  24, 
1851.  On  or  about  the  1st  of  October,  1847,  while  he  was  lieutenant  of 
engineers,  he  was  appointed  by  the  President  as  lieutenant-colonel  in 
the  District  of  Columbia  and  Maryland  volunteers,  for  service  during 
the  war  with  Mexico.  He  took  the  oath  of  office  in  Washington  about 
the  2d  of  October,  and  joined  his  regiment  in  Mexico,  under  the  orders 
of  the  War  Department,  and  served  with  it  "in  the  war  with  Mexico^ 
until  mustered  out  of  service  as  lieutenant-colonel,  on  the  24th  of  July, 
1848.  Ui)on  his  muster  out  he  resumed  his  former  rank  as  lieutenant 
of  engineers  and  continued  his  service  as  such. 

Mr.  Chief  Justice  VVaite  delivered  the  opinion  of  the  court.  He 
recited  the  above  facts  and  continued: 

The  qaestioDH  are— 

1.  Whether  the  officers  of  the  Navy  and  of  the  Regnlar  Army  who  were  employed 
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in  the  profiecation  of  the  war  with  Mexico  are  eDtitled  to  the  three  months'  extra 
pay  provided  for  by  the  act  of  1848;  and  if  so,  then, 

2.  What  is  the  "pay"  to  which  they  are  entitled  I 

We  have  no  hesitation  in  answering  the  first  of  these  qnestions  in  the  affirma- 
tive. All  the  doubts  there  may  have  been  npon  that  snbject  when  the  act  of  1848 
stood  alone  were,  in  onr  opinion,  removed  by  the  act  of  1879.  It  is  difficult  to  see 
why  the  proviso  was  added  to  that  act,  if  it  were  not  to  make  it  plain  that  Con^^ess 
intended  to  include  "  the  officers,  petty  officers,  seamen,  and  marines  of  the  United 
States  Navy,  the  Revenue-Marine  Service,  and  the  officers  and  soldiers  of  the  United 
States  Army  employed  in  the  prosecution  of  said  war"  among  those  who  were 
entitled  to  the  "  extra  pay"  provided  for. 

The  answer  to  the  second  question  is,  to  onr  minds,  attended  with  no  greater  diffi- 
culty. Those  of  the  Kegular  Army  and  Navy  who  where  engaged  in  the  military 
service  of  the  United  States  in  the  war  with  Mexico  may  be  said  to  **  have  served 
out  the  term  of  their  engagement,"  or  to  have  been  ''honorably  discharged"  within 
the  meaning  of  those  terms  as  used  in  the  act  of  1848,  when  the  war  was  over,  or 
when  they  were  ordered  or  mustered  out  of  that  service.  Bein<r  in  the  Army  and 
Navy,  their  "engagement"  to  serve  wherever  ordered  for  duty.  Their  engagement 
to  serve  in  the  war  with  Mexico  ended  when  they  were  taken  away  from  that  serv- 
ice by  proper  anthority. 

The  pay  they  were  to  receive  was  evidently  that  which  they  were  receiving  at  the 
end  of  their  engagement,  or  when  they  were  honorably  discharged.  The  language 
is,  "shall  be  entitled  to  receive  three  monthsN^xtra  pay,"  evidently  meaning  the 
same  pay  they  would  have  received  if  they  had  remained  in  the  same  service  three 
months  longer.  It  follows  that,  as  North  wiis  serving  at  sea  when  he  was  ordered 
away,  he  was  entitled  to  three  months'  Hea  pay,  and  as  Kniory  was  mustered  out  of  his 
service  in  the  war  as  lientenant-colonel  of  volunteers,  his  pay  must  be  in  accordance 
with  that  rank. 

It  will  be  observed  that  in  the  case  of  James  11.  North — an  officer  of 
the  United  States  Kavy — it  was  not  held  that  he  was  discharged  from 
his  service  in  the  war  with  Mexico  nor  that  the  end  of  the  war  with 
that  nation  was  equivalent  to  an  honorable  discharge  therefrom,  but 
that  he  "served  out  the  time  of  his  engagement"  wlien  he  was  taken 
away  from  that  service  by  proper  authority,  to  wit,  when  his  vessel 
sailed  for  the  United  States  in  July,  1847. 

William  H.  Emory  was  au  officer  in  the  Eegular  Army  and  served 
therein  until  his  appointment  by  the  President  as  a  lieutenant-colonel 
of  volunteers  for  service  during  the  war  with  Mexico,  and  was  hon- 
orably discharged,  within  the  meaning  of  the  act  of  1848,  when  mustered 
out  of  the  volunteer  service  in  the  war  with  that  nation. 

Those  persons  of  the  Regular  Army  or  Navy  who  remained  in  the 
service  until  the  said  war  was  over  were  not  entitled  to  the  three  months' 
extra  pay  provided  for  in  said  act  by  reason  of  an  honorable  discharge 
resulting  from  the  termination  of  the  war,  but  on  account  of  the  first 
c(»ndition  named  in  the  said  act,  to  wit,  "  served  out  the  time  of  their 
engagement.'' 

It  was  manifestly  the  intention  of  Congress,  by  the  provisions  of  the 
act  of  1848,  to  include  all  persons  therein  enumerated  who  had  per- 
formed actual  service  during  the  war  with  Mexico  and  had  served  out 
the  time  of  their  engagement,  or  had  been  honorably  discharged — 
special  volunteers  for  the  said  war,  as  well  as  those  of  the  Kegular  Army 
or  Navy — hence  it  was  necessary  to  name  two  conditions  as  contained  in 
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the  act,  the  first  one  for  the  benefit  of  those  who  ^^  served  oat  the  time 
of  their  engagement,"  members  of  the  Regular  Army  and  Navy;  and 
the  second  one  for  those  who  ^^may  have  been  honorably  discharged," 
for  the  said  war. 

May  30, 1848,  has  been  accepted  as  the  date  of  the  legal  termination 
of  the  Mexican  war  (7  P.  D.,  240),  althongh  William  H.  Emory  was 
not  mastered  out  of  service  until  the  24th  day  of  July,  1848,  one  month 
and  twenty-four  days  after  the  termination  of  the  war;  yet  the  Supreme 
Court  held  that  he  was  entitled  to  three  months'  extra  pay  provided  in 
said  act,  from  the  date  of  his  muster  out  of  the  volunteer  service,  and 
not  from  the  date  of  termination  of  the  war.  Therefore  I  think  that  it 
is  manifest  that  the  date  of  the  legal  termination  of  the  war  was  never 
intended  to  be  equivalent  to  an  honorable  discharge. 

James  Locke  enlisted  in  the  United  States  Navy,  as  landsman,  on  the 
U.  S.  S.  Vermont  June  14, 1865,  and  was  discharged  from  the  U.  S.  S. 
Colorado^  to  which  he  had  been  transferred,  September  7, 1867,  and  it 
was  in  this  case  that  Assistant  Secretary  Reynolds  made  the  following 
statement: 

While,  therefore,  the  eDlistment  of  the  said  James  Locke  was  in,  for,  or  during 
the  war  of  the  rebellion,  he  would  be  regarded,  for  pensionable  pnrposes,  as  having 
been  discharged  from  said  sorvipe  Jaly  1,  1866,  in  accordance  with  the  decisions  of 
the  Supreme  Court  in  the  cases  of  the  United  States  v.  North  and  United  States  r. 
Emory  (112  U.  S.  Rep.,  p.  510). 

And  after  quoting  a  portion  of  said  decision  he  made  the  further 
statement: 

As  said  James  Locke  enlisted  June  14,  1865,  he  can  not  be  said  to  have  senred 
ninety  days  or  more  in  or  during  the  war  of  the  rebellion  within  the  meaning  of  the 
act  of  June  27, 1890,  and  the  action  of  your  Bureau  rejecting  his  application  under 
section  2  of  said  act  is  therefore  affirmed. 

The  authority  cited,  as  I  have  endeavored  to  interpret,  does  not  war- 
rant the  conclusion  that  Locke  was  discharged  from  service  in  the  war 
of  the  rebellion  at  the  date  named,  July  1, 1865,  but,  under  the  authority 
cited,  the  time  of  his  engagement  for  said  service  had  terminated, 
althongh  he  was  not  discharged  until  more  than  two  years  thereafter. 

The  doctrine  as  laid  down  in  the  Locke  Case  is  correct,  with  the 
exception  of  the  misuse  of  the  word  ''discharge,"  as  appears  from  the 
following  quotation  therefrom: 

That  enlistments  in  the  United  States  Navy  after  Jnly  1, 1865,  were  not  enlist- 
ments in  or  for  the  war  of  the  rebellion,  and  that  any  service  in  the  United  States 
Navy  rendered  art«'r  that  date,  nnder  any  enlistment  prior  to  July  1,  is  presnmp- 
tively  not  service  in  the  war  of  the  rebellion,  and  the  burden  of  proof  to  overcome 
the  presumption  is  upon  the  claimant  to  show,  by  satisfactory  evidence,  that  such 
service  after  July  1, 1865,  was  active  war  or  naval  service  in  aiding  in  the  suppression 
of  the  armed  forces  of  the  Confederate  army  or  navy. 

In  following  the  dictum  in  the  Locke  Case,  Assistant  Secretary  Rey- 
nolds was  further  led  into  error  in  the  case  of  Alfred  S.  Soper,  No. 
23569,  Letter  Book  20G,  page  81,  in  a  decision  under  date  of  June  13, 
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1896,  when  be  held  that  <<  in  the  absence  of  proof  that  claimant  served 
in  the  war  of  the  rebellion  subsequent  to  July  1, 1865,  he  was,  for  pen- 
sionable  purposes,  discharged  from  his  service  in  the  war  of  the  rebel- 
lion July  1, 18G6.'' 

The  case  of  William  B.  Johns  (2  P.  D.,  393)  was  also  cited  as  authority 
in  the  Alfred  S.  Soper  Case,  and  as  it  is  based  upon  the  decision  of  the 
Supreme  Court  of  the  United  States,  in  the  cases  of  North  and  Emory, 
comment  thereon  is  deemed  unnecessary. 

It  is  manifest  under  the  facts  in  this  case  that  the  appellant  was 
never  actually  or  constructively  discharged  from  the  naval  service  of 
the  United  States;  therefore  under  section  2,  act  of  June  27, 1890,  he  is 
not  entitled  to  pension.    Motion  overruled. 


RATE ACT  JTTNE  87,  1890-I>I9ABILITY— REDUCTION. 

Joseph  A.  Dudgeon. 

Disftbilities  which  are  pensionable  under  the  second  section  of  the  act  of  June  27, 
1890,  must  cause  incapacity  for  performance  of  manual  labor  in  such  degree  as 
to  produce  inability  to  earn  a  support,  and  the  rate  must,  within  the  limits  fixed, 
be  proportioned  to  the  degree  of  inability  to  earn  a  support. 

The  right  to  increase  and  the  right  to  reduce  rest  upon  the  same  basis;  the  only 
question  to  be  considered  is  whether  the  increase  or  reduction  was  warranted  by 
the  law  and  the  facts. 

Asftistunt  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  July 

22,  1898. 

I  have  considered  tbe  appeal  filed  May  3, 1898,  from  the  action  of 
yoar  Bureau  in  reducing  the  pension  of  Joseph  A.  Dudgeon,  late  of  the 
United  States  Navy.  It  appears  that  the  appellant  was,  in  March, 
1891,  granted  a  pension  under  the  act  <if  June  27, 1890,  at  the  rate  of 
$8  per  month,  commencing  from  the  date  of  his  application,  July  14, 
1890.  The  rate  was  subsequently  increiised  to  $l:i  per  month  from 
December  4, 1891.  In  July,  1895,  it  was  reduced  to  $6  ])er  month  to 
take  effect  from  July  4, 1895.  It  is  contended  in  the  appeal  that  the 
reduction  was  unwarranted  and  illegal. 

In  his  original  application  for  pension  the  appellant  alleged  that  he 
was  incapacitated  for  earning  a  support  by  manual  labor  by  reason  ot 
loss  of  the  right  eye  and  partial  impairment  of  the  sight  of  the  left  eye, 
disease  of  the  kidneys,  and  nervous  prostration.  Medical  examination, 
however,  failed  to  disclose  any  cause  of  disability  except  total  blindness 
of  the  right  eye.  It  may  be  said,  therefore,  that  the  pension  allowed 
was  for  loss  of  sight  of  the  right  eye.  The  rating  was  in  accordance 
with  order  No.  164  of  the  Commissioner  of  Pensions,  which  directed 
that  all  claimants  under  the  act  of  June  27,  1890,  showing  a  mental  or 
physical  disability  or  disabilities  of  a  permanent  character  not  the 
result  of  their  own  vicious  habits,  incapacitating  them  for  the  perform- 
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ance  of  mannal  labor  in  such  a  degree  as  would  be  rated  under  former 
laws  at  or  above  $6  and  less  than  $12,  should  be  rated  the  same  as  if 
their  disabilities  were  of  service  origin;  and  that  all  those  showing  a 
pensionable  disability  which,  if  of  service  origin,  would  be  rated  at  or 
above  $12  per  month,  should  be  rated  at  $12  per  month. 

The  established  rate  for  loss  of  the  sight  of  one  eye,  in  March,  1891, 
was  $8  per  month.  By  order  No.  245  it  was  increased  to  $12  per  montb 
from  December  4,  1891,  and  the  appellant's  pension  was  ineres^ed 
accordingly. 

On  May  27, 1893,  order  No.  164  was  revoked  by  Secretary  Smith  and 
the  Commissioner  of  Pensions  was  directed  to  prepare  new  rules  and 
regulations  covering  the  proof  of  the  right  to  pensions  and  rates  of  the 
same,  in  accordance  with  the  provisions  of  section  second  of  the  act  of 
June  27, 1890,  keeping  in  mind  the  fact  that  the  disabilities  which  are 
pensionable  under  said  section  must  cause  incapacity  for  the  perform- 
ance of  manual  labor  in  such  a  degree  as  to  produce  inability  to  earn  a 
support  and  that  the  rate  must,  within  the  limits  fixed,  be  ^^  propor- 
tioned to  the  degree  of  inability  to  earn  a  support." 

The  Commissioner  was  also  directed  to  have  an  examination  made  to 
determine  what  pensions  had  theretofore  been  allowed  under  the  sec- 
ond section  of  the  act  approved  JUne  27,  1890,  in  disregard  of  tbe 
terms  of  said  act  and  in  conflict  with  the  ruhng  of  the  Department  in 
the  case  of  Charles  T.  Bennett  (7  P.  D.,  1). 

The  appellant's  case  was  one  of  those  which  came  up  for  examination 
under  the  Secretary's  order.  He  asserts  that  he  was  reduced  witboat 
having  his  '<  day  in  court;"  but  the  papers  show  that  he  was  notified  of 
the  proposed  reduction  on  the  4th  of  February,  1896,  and  informed  that 
he  would  have  thirty  days  within  which  to  show  cause  why  he  should 
not  be  reduced.  On  March  16,  1895,  Hon.  D.  E.  Sickles,  inquiring  on 
his  behalf,  was  fully  advised  in  regard  to  the  reasons  for  the  reduction; 
and  on  April  11, 1895,  the  pensioner  was  given  thirty  days  more  within 
which  to  file  evidence.  He  does  not  appear  to  have  availed  himself 
of  this  privilege  or  to  have  taken  any  step  to  retard  or  prevent  the 
proposed  action. 

He  now  claims  that  the  Commissioner  of  Pensions  or  Secretary  of 
the  Interior  had  no  right  to  reduce  his  pension  because  his  disabiUty 
was  of  a  permanent  character.  But  the  reduction  was  not  made  on 
the  ground  that  his  disability  bad  decreased,  but  on  the  ground  that 
he  had  been  illegally  rated  in  the  beginning. 

It  is  unnecessary  here  to  enter  into  any  argument  as  to  the  legality 
of  the  action.  The  right  of  the  Commissioner  of  Pensions  (subject  to 
the  approval  of  the  Secretary  of  the  Interior),  after  due  notice  to  the 
pensioner,  to  reduce  or  withhold  pension  which  he  may  deem  to  have 
been  improperly  allowed  has  been  repeatedly  affirmed  by  the  Depart- 
ment, by  courts  of  law,  and  by  act  of  Congress.  (See  James  Duval, 
9  P.  D.,  218;  Harrison  v.  United  States,  20  C.  Cls.  K.,  122;  Long  r. 
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Com.  Pens.^  Sup.  Ot.  D.  C,  February  28, 1894;  and  acts  of  June  21, 
1879,  and  December  21, 1893.)  There  can  be  no  more  question  as  to 
the  right  of  the  Oommissioner  in  1895  to  reduce  the  appellant's  pension 
from  912  to  $6  than  there  is  as  to  the  right  of  his  predecessor,  in  1891, 
to  increase  it  from  98  to  912.  The  right  to  increase  and  the  right  to 
redut*,e  rest  upon  the  same  basis.  The  only  question  to  be  considered 
is  whether  the  reduction  was  warranted  by  the  law  and  the  facts. 

The  act  of  June  27, 1890,  confers  pensionable  status  upon  the  soldiers 
and  sailors  who  (1)  served  ninety  days  during  the  war  of  the  rebellion, 
(2)  were  honorably  discharged,  and  (3)  are  suffering  from  a  mental  or 
physical  disability  (a)  of  a  permanent  character,  {b)  not  the  result  of 
vicious  habits,  which  (c)  incapacitates  them  for  the  performance  of  man- 
ual labor  to  such  a  degree  as  to  render  them  unable  to  earn  a  support. 
A  soldier  who  served  only  eighty-nine  days  is  not  entitled.  One  who 
is  only  temporarily  disabled  is  not  entitled.  One  who  is  incapacitated 
for  manaal  labor  to  some  extent  but  not  ''in  such  a  degree  as  to  render 
him  unable  to  earn  a  support"  is  not  entitled. 

The  act  further  provides  that  the  rate  of  pension  shall  be  not  more 
than  $12  and  not  less  than  96  per  month  and  shall  be  ''proportioned 
to  the  degree  of  inability  to  earn  a  support."  This  would  seem  to  be  a 
plain  direction  that  a  man  who  can  earn  nearly  but  not  quite  a  support 
shall  have  96  per  month  ^  that  a  man  who  can  earn  little  or  nothing 
shall  have  912  per  month;  and  that  intermediate  degrees  of  inability 
for  self-support  shall  entitle  to  intermediate  rates. 

If  this  view  of  the  law  is  correct,  then  it  only  remains  to  consider  to 
what  extent  the  appellant's  ability  to  earn  a  support  by  manual  labor 
is  affected  by  the  loss  of  sight  of  the  right  eye.  Most  of  us  probably 
have  knowledge  of  men  thus  afidicted  who  by  their  manual  labor  earn 
a  comfortable  support  for  themselves  and  families.  In  fact  it  is  well 
known  that  the  loss  of  the  sight  of  one  eye  does  not  materially  dimin- 
ish the  ability  to  perform  ordinary  manual  labor.  It  was  at  one  time 
held  by  the  Pension  Bureau,  with  the  sanction  of  the  Department,  that 
the  disability  was  not  suflScient  to  give  title  to  even  the  minimum  rate 
provided  by  the  act  of  June  27, 1890.  Recently  a  more  liberal  rule  has 
prevailed,  and  loss  of  the  sight  of  one  eye  is  now  considered  ratable  at 
$6  per  month.  The  case  of  Jacob  Eollison,  to  which  the  appellant  has 
referred  as  analogous  to  his,  was  a  case  in  which  the  soldier  was  origi- 
nally pensioned  at  $12  per  month  for  neuralgia,  loss  of  sight  of  right 
(left)  eye,  and  disease  of  left  (right)  eye.  In  March,  1894,  his  name  was 
dropped  from  the  rolls  on  the  ground  that  he  was  not  ratably  disabled 
for  earning  a  support  by  manual  labor  under  the  act  of  June  27,  1890. 
Pension  under  said  act  was  renewed  at  98  per  month  from  January  2, 
1897,  for  loss  of  sight  of  left  eye  and  disease  of  heart.  In  his  appeal 
he  contended  that  pension  should  have  been  restored  from  the  date  of 
dropping.    The  holding  of  the  Department  was — 

Thftt  masmnch  aci  the  loss  of  sight  of  one  eye  is  now  considered  as  constituting  a 
degree  of  disability  warranting  allowance  of  the  minimnm  rate  nnder  the  act  of 
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JuDe  27|  1S90,  and  aa  it  is  shown  by  the  medical  evidence  and  all  the  certificates  of 
medical  examination  on  file  in  this  case  that  all  useful  yision  in  the  claimant's  lefb 
eye  has  been  wholly  lost  from  a  period  antedating  the  filing  of  the  original  declara- 
tion under  the  said  act,  he  is  entitled  to  restoration  at  the  said  minimam  rate  for 
the  loss  of  sight  of  left  eye  from  the  date  of  dropping  his  name  from  the  rolls. 

It  will  be  seen  that  the  decision  affords  no  »apport  to  this  apiiellant's 
contention  that  he  is  entitled  to  the  maximnm  rate  nnder  the  act  of 
June  27, 1890,  for  loss  of  sight  of  right  eye.  If  said  rate  were  dow 
allowed  to  him  he  wonld  receive  twice  the  amoant  that  is  allowed  to 
others  for  like  disability. 

There  is  evidence  tending  to  show  that  the  appellant  snffers  to  some 
extent  from  other  causes  of  disability,  and  the  report  of  an  examination 
made  Jane  3, 1896  (under  an  ^'  old  law  claim  ^),  indicates  that  the  disa- 
bility from  all  causes  then  existing  would  entitle  him  to  a  somewhat 
higher  rate;  but  as  there  is  no  claim  for  increase  pending,  increase  can 
not  be  lawfully  allowed.  It  is  not  shown  that  he  was  entitled  to  a 
higher  rate  than  $6  per  month  at  the  time  the  reduction  was  made. 
(See  opinion  of  medical  referee  dated  July  1, 1898.)  After  careful  con- 
sideration, I  find  no  sufiQcient  reason  for  disturbing  the  action  of  your 
Bureau,  and  the  same  is  therefore  affirmed. 


desernon-dischabge. 
Samuel  B.  Dump. 

Dnring  the  whole  period  that  appellant  served  in  the  One  hnndred  and  thirty-third 
Ohio  Volonteors,  in  which  he  alleges  he  contracted  his  disability,  he  was  a 
deserter  from  the  United  States  Navy,  and  his  disability  was  not  therefore 
incurred  in  the  line  of  duty,  and  he  is  therefore  not  pensionable  nnder  the  gen- 
eral law  nor  under  the  act  of  June  27,  1890.     (John  Norton,  9  P.  D.,  382.) 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

29^  1898. 

Samuel  B.  Dump,  alias  Samuel  Brown,  filed  a  claim  for  pension  under 
the  general  law  on  the  19th  day  of  October,  1889,  alleging  that  while 
a  member  of  Company  B,One  hundred  and  thirty-third  Ohio  Infantry, 
in  the  military  service  of  the  United  States  and  in  line  of  duty,  on  or 
about  the  early  part  of  or  middle  of  May,  1864,  he  contracted  measles, 
which  resulted  in  deafness  of  right  ear  and  disease  of  eyes  and  chest. 
He  further  alleged  that  he  had  not  been  employed  in  the  military  or 
naval  service  of  the  United  States  otherwise  than  as  a  member  of 
Company  B,  One  hundred  and  thirty-third  Ohio  Infantry. 

On  the  23d  day  of  August,  1893,  his  claim  was  rejected  on  the  ground 
of  no  disability  from  the  alleged  causes  since  date  of  filing  claim. 

The  claim  was  reopened  and  after  further  consideration  rejected  the 
second  time,  January  28, 189G,  on  the  ground  of  claimant's  inability, 
though  aided  by  special  examination,  to  furnish  the  necessary  evidence 
to  established  the  existence  of  alleged  results  of  measles  at  discharge 
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and  continnance  since.    On  the  14tb  of  August,  1897,  an  additional 
reason  for  rejecting  the  claim  was  entered  on  the  face  brief  as  follows: 

Claimaot  deserted  from  the  Avenger,  United  States  Navy,  on  March  12, 1864,  and 
was  never  discharged  therefrom,  as  shown  by  the  records  of  Navy  Department. 

The  appellant's  claim  under  the  act  of  June  27, 1890,  was  rejected 
July  31,  1896,  on  the  grounds  that  claimant  deserted  from  a  prior 
service  in  the  United  States  Navy,  as  shown  by  the  record,  and  is  a 
deserter  at  large. 

This  appeal  from  both  of  the  above-stated  actions  was  entered  July 
21, 1897,  the  appellant,  by  his  attorneys,  contending  that  he  received  a 
final  honorable  discharge  from  the  One  hundred  and  thirty-third  Ohio 
Infantry,  and  that  a  desertion  from  a  former  enlistment  in  the  Navy  is 
not  believed  to  be  a  sufficient  reason  upon  which  to  base  a  rejection  of 
his  claim  under  either  law. 

The  records  of  the  Navy  Department  show  that  Samuel  Dump,  sea- 
man, enlisted  on  the  Orampns  February  20,  1864,  and  served  to  Feb- 
ruary 26,  1864;  on  the  Clara  Dolsen  to  March  4,  1804,  and  deserted 
from  the  Avenger  March  12, 1864. 

The  records  of  the  War  Department  show  that  Samuel  Brown  was 
enrolled  in  Company  B,  One  hundred  and  thirty-third  Ohio  Infantry, 
May  2,  1864,  and  mustered  out  with  company  August  20,  1864. 

The  appellant  made  the  following  statement  on  special  examination, 
September  23, 1895: 

I  am  the  identical  Samuel  P.  Dump  who  served  as  a  private  in  Company  B;  One 
handred  and  thirty -third  Ohio  Volunteer  Id  fan  try,  under  the  name  of  Samuel  Brown. 
I  only  gave  part  of  my  name  when  I  enlisted.  My  full  name  was  and  is  Samuel 
Brown  Dump.  I  enlisted  in  May,  1864,  and  was  discharged  in  August,  18(>4.  I  served 
on  the  U.  S.  gonboat  Avenger  No.  4,  from  the  spring  of  1863.  I  served  six  months  on 
this  boat  and  was  discharged  at  Cairo,  111. 

The  record  does  not  indicate  the  term  of  the  seaman's  enlistment  in 
the  Navy,  but  it  may  be  assumed  as  a  fact  that  it  was  for  a  longer 
period  than  two  months  and  twelve  days,  the  period  of  time  from  date 
of  his  enlistment  in  the  Navy  until  his  enlistment  in  Company  B,  One 
hundred  and  thirty-third  Ohio  Infantry. 
I  held  in  the  case  of  John  Norton  (9  P.  D.,  382)  that— 
In  claims  for  pension  under  the  acts  of  January  29,  1887,  Juue  27,  1890,  and  July 
27, 1892,  an  honorable  discharge  from  all  enlistmeuts  for  service  in  the  particular 
war  to  which  these  acts  refer  is  a  prerequisite  to  pension. 

It  is  evident,  therefore,  from  the  facts  of  this  case  that  the  appellant 
has  no  title  under  the  act  of  June  27, 1890,  for  the  reason  that  he  did 
not  receive  an  honorable  discharge  from  all  enlistments  for  service  in 
the  war  of  the  rebellion. 

The  appellant  has  alleged  in  his  claim  under  the  general  law  that  he 
contracted  measles  while  a  member  of  Company  B,  One  hundred  and 
thirty-third  Ohio  Infantry,  and  that  deafness  and  disease  of  eyes  and 
chest  resulted  therefrom. 
P  D— VOL  9 21 
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In  the  case  of  John  Norton,  to  which  I  have  referred,  I  also  heM 
that— 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment,  while 
the  claininnt  was  a  deserter  from  a  prior  enlistment  which  had  nut  terminated  prior 
to  such  reenliHtment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
command  in  violation  of  his  former  contract  of  enlistment. 

The  facts  in  this  case  indicate  that  the  appellant  was  a  deserter  from 
his  contract  of  enlistment  in  the  Navy,  and  that  the  term  of  said  oou- 
tract  had  not  expired  when  he  reeulisted  in  Company  B,  One  hundred 
and  thirty-third  Ohio  Infantry,  therefore  he  was  not  in  the  line  of  duty 
when  the  allejjed  disability  was  incurred. 

Rejection  affirmed. 

EVIDENCE-PRESUMPTION  OP  DEATH. 

Susan  Kelly  (widow). 

Soldier  was  seen  in  Denver,  Colo.,  about  four  years  after  he  abandoned  his  homennd 
family  in  Ohio,  by  an  acquaintance,  whom  he  told  that  he  had  a  wife  in  Ohio 
with  whom  he  had  some  difficulty  and  that  ho  wanted  to  go  away  from  her. 

Held,  That  his  absence  from  his  homo  and  family  for  more  than  seven  years  is  not 
unexplained,  so  that  his  death  may  bo  presumed  under  the  act  of  March  13,  ISi^. 

Asswiant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^  July 

30, 1S98. 

Joseph  Kelly  enlisted  on  May  15, 1861,  in  Company  B,  Twenty-fourth 
Ohio  Volunteer  Infantry,  and  was  discharged  on  July  9, 1^2.  His 
widow,  Susan  Kelly,  filed  an  application  for  widow's  pension  (Xo. 
439123)  on  July  12,  1890,  under  the  provisions  of  the  act  of  June  27, 
1890. 

Her  claim  was  rejected  on  August  10, 1897,  on  the  ground  that  she 
is  unable  to  produce  satisfactory  evidence  of  soldier's  death,  or  to  sup- 
port the  presumption  of  his  death  under  the  rule  in  the  act  of  March 

13,  ism. 

From  this  action  appeal  was  taken  on  October  7, 1897,  presenting 
the  contention  that  her  husband  has  been  absent  twenty-one  years, 
during  which  time  she  has  heard  nothing  from  him,  in  view  of  which 
she  insists  that  the  presumption  of  death  obtains. 

The  issue  raised  by  the  appeal  involves  an  application  of  the  rule  set 
forth  in  the  act  of  March  13,  1896,  to  the  proven  facts  in  the  case. 
Said  act  provides  that — 

The  death  of  an  enlisted  man  or  officer  shall  be  considered  as  sufficiently  proved  if 
satisfactory  evidence  is  produced  establishing  the  fact  of  the  continued  and  unex- 
plained abHcnce  of  such  enlisted  man  or  otliccr  from  his  home  and  family  for  a  period 
of  seven  years,  during  which  period  no  intelligence  of  his  existence  shall  have  been 
received. 

It  appears  from  the  evidence  adduced  before  a  special  examiner  in 
the  month  of  June,  1894,  that  the  claimant  and  her  husband  were  raiseil 
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in  Zanesville,  Ohio,  where  they  were  married  in  the  early  part  of  the 
year  1868.  At  this  place  the  soldier  lived  with  his  family,  and  was 
engaged  in  the  grocery  business  until  about  the  year  1875,  when  he 
moved  to  Columbus,  Ohio.  Here  he  secured  a  position  as  a  guard  in 
the  |>enitentiary  of  that  State,  which  i)osition  he  held  for  about  nine 
months  and  was  discharged.  Having  lost  his  position  he  sent  his 
family  back  to  Zauesville  and  left  Ohio,  stating  that  he  was  going 
west  to  Indiana  for  the  purpose  of  seeking  einiUoyment.  It  api>ears 
that  he  did  go  to  the  State  of  Indiana,  and  secured  temporary  work  at 
Logansport.  During  his  stay  at  the  latter  place,  which  seems  to  have 
been  not  longer  than  three  or  four  months,  he  wrote  frequently  to  his 
wife,  and  occasionally  sent  her  a  little  money.  When  he  disappeared 
from  Logansport  he  ceased  writing  and  the  widow  has  never  heard 
from  him  since.  It  seems  further  that  soldier  was  aftected  with  heart 
disease,  and  that  during  his  short  stay  in  Indiana  he  visited  a  sister, 
who  at  that  time  resided  in  Michigan  City.  U  he  sister,  Mrs.  Maggie 
Taylor,  testified  before  the  special  examiner  that  while  soldier  was  at 
her  home  he  was  attacked  with  heart  disease  and  became  unconscious. 
A  physician  was  called  in  to  see  the  soldier  and  restored  him  to  con- 
sciousness. Several  witnesses  testified  that  soldier  had  a  brother  to 
die  suddenly  of  heart  disease  and  that  he  had  a  living  sister  who  is  now 
afflicted  with  said  malady.  The  neighbors  and  friends  of  claimant  tes- 
tify that  the  relations  between  the  soldier  and  his  wife  ;vere  cordial 
and  afi'ectionate,  and  that  there  was  nothing  observable  in  their  lives 
wliich  indicated  any  domestic  infelicity.  The  claimant  bears  a  good 
li'putation  and  is  highly  spoken  of  in  respect  to  industry  and  ail 
domestic  virtues. 

John  Miller,  a  witness  before  the  special  examiner,  dei)OBed  that  he, 
when  a  boy,  lived  in  Zanesville  and  knew  the  soldier.  Witness  left 
Zanesville  in  1880,  and  in  1882  went  to  Denver,  Colo.,  and  while  there 
he  saw  soldier.  He  was  not  certain  that  it  was  Joseph  Kelly,  but 
recognized  him  by  a  scar  which  he  had  on  his  face.  He  knows  that 
Joseph  Kelly,  the  soldier,  had  a  scar  on  his  face  and  the  man  he  saw  in 
Denver  had  a  scar  on  his  face,  but  witness  could  not  say  that  it  was  the 
same  kind  of  scar. 

John  V.  Hart  deposed  that  he  knew  a  man  in  Zanesville,  Ohio,  by  the 
name  of  Kelly  from  1854  to  1871  or  1872.  He  does  not  remember  his 
given  name.  When  he  first  knew  Kelly  he  was  a  single  man,  and 
whether  he  had  married  afterwards  he  could  not  tell.  This  man  Kelly 
witness  saw  in  Denver,  Colo.,  in  1880.  They  recognized  ea(;li  other  and 
had  frequent  conversations  for  a  period  of  about  four  weeks.  Witness's 
recollection  is  that  Kelly  told  him  that  he  had  a  wife  in  Ohio  with  whom 
he  had  had  some  trouble  and  that  he  (Kelly)  wanted  to  keep  away  from 
her  on  that  account.  He  gave  witness  to  understand  that  he  did  not 
wish  it  known  in  Zanesville,  Ohio,  that  he  (Kelly)  was  in  Denver. 
Witness  believes  that  soldier  was  called  Joe  Kelly. 
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The  case  turns  uiwii  the  qaestion  as  to  whether  the  absence  of  soldier 
is  explained  or  ^* unexplained"  within  the  meaning  of  the  act  of  March 
13, 1896.  There  seems  to  be  but  little  doubt  that  soldier  was  seen  iu 
Denver,  Colo.,  in  the  year  1880,  about  four  years  after  he  had  left  his 
home  in  Ohio,  lie  then  desired,  it  seems,  that  his  whereabouts  should 
be  unknown  to  the  people  of  Zanesville,  in  which  place  his  wife  was 
then  residing.  This  conduct  of  the  soldier  explains  his  absence  both 
before  and  after  the  time  at  which  he  was  seen  in  Denver.  It  is  simply 
a  case  of  desertion,  in  view  of  which  it  must  bo  held  that  the  evidence 
fails  to  show  '^the  fact  of  the  continued  and  unexplained  absence'*  of 
the  soldier. 

The  rule  under  which  the  presumption  of  death  obtains  is  obviously 
based  upon  the  assumption  that  a  man  when  absent  from  his  home 
would  under  normal  conditions  institute  some  sort  of  communication 
with  his  family,  and  a  failure  to  do  so,  for  as  long  as  seven  ye^irs,  is  so 
much  at  variance  with  the  law  of  nature  as  to  raise  the  presumption 
that  such  ])erson  has  ceased  to  exist. 

The  absence,  however,  must  be  "unexplained"  or  the  presumption  of 
death  does  not  obtain.  The  explanation  in  this  case  consists  in  the 
fact  that  the  soldier  abandoned  his  family,  and  would  naturally  have  a 
motive  for  concealing  the  fact  of  his  existence  as  far  as  possible. 

The  action  of  your  oilice  seems  to  have  been  without  error,  and  is 
hereby  affirmed. 
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Emma  A.  Porch  (widow). 

This  appellant  is  now  in  receipt  of  a  pension  of  $20  per  month,  granted  to  her  per- 
sonally by  a  special  act  of  Congress  in  recognition  of  services  rendered  by  her 
individually  to  the  Government  during  the  war  of  the  rebellion.  She  seeks, 
in  addition  thereto,  a  pension  as  widow  of  the  deceased  soldier  under  the  gen- 
eral provisions  of  section  4702,  Revised  Statutes.  The  granting  or  payment  of 
such  pension  to  her  is  expressly  and  positively  prohihitod  by  the  provisions  of 
section  5  of  tlic  act  of  July  25, 1882,  so  long  as  sbe  is  in  receipt  of  pension  under 
said  special  ^ct. 

Asftwtant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  July 

30y  1S98. 

Emma  A,  Porch  filed  in  your  bureau  on  January  3, 1896,  an  applica- 
tion for  pension  under  the  provisions  of  section  4702,  Revised  Statutes, 
as  widow  of  Allen  B.  Porch,  deceased,  late  private  Company  D,  Fifth 
Missouri  State  Militia  Cavalry,  alleging  the  death  of  said  soldier  on 
December  18,  1895,  from  disease  contracted  in  line  of  duty  during  his 
military  service,  which  was  rejected  on  March  23, 1896,  upon  the  ground 
that  she  was  then  in  receipt  of  a  pension  of  $20  per  mouth  under  a 
special  act  of  Congress. 

From  this  action  an  appeal  was  taken  to  this  Department  on  April 
15, 1896,  and  this  case  was  duly  considered  thereunder  on  June  30, 1896, 
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and  a  decision  rendered  on  that  date  affirming  the  rejection  of  the  claim 
upon  the  ground  stated.  No  subsequent  proceedings  have  been  taken 
in  the  case  in  your  bureau,  and  the  present  appeal,  which  was  filed 
ou  February  26, 1898,  is  in  the  nature  of  a  motion  for  a  review  and 
reconsideration  of  the  decision  on  the  first  appeal. 

In  her  former  appeal  the  appellant  urged  as  a  proposition  of  law  that 
inasmuch  as  she  was  "specially  provided  for"  by  a  special  act  of  Con- 
gress, the  provisions  of  law  which  prohibit  one  person  from  drawing 
more  than  one  pension  at  the  same  time  did  not  apply  to  her  case. 

The  present  appeal  or  motion,  although  quite  lengthy,  merely  repeats 
this  argument  without  adding  any  additional  ground  or  reason  for  a 
reversal  of  the  action  of  rejection,  or  assigning  any  other  error  in  said 
decision  affirming  the  same. 

This  appellant  is  now  on  the  pension  rolls  at  the  rate  of  $20  per 
month  under  and  by  virtue  of  a  special  act  of  Congress,  which  recites 
that  said  pension  is  granted  to  her  individually,  in  recognition  of  serv- 
ices rendered  by  the  appellant  to  the  Government  during  the  war  of 
the  rebellion.  She  does  not  desire  to  surrender  said  pension  of  $20 
under  the  special  act  and  take  in  lieu  thereof  a  widow's  pension  of  $12 
per  month  under  the  general  provisions  of  section  4702,  Eevised  Stat- 
utes, but  seeks  to  obtain  the  latter  pension  in  addition  to  the  one  she 
is  now  receiving  under  the  special  act,  and  enjoy  both  at  the  same 
time. 

In  the  decision  rendered  in  this  case  on  the  former  appeal,  which  is 
hereto  attached,  it  was  clearly  pointed  out  to  the  appellant  that  sec- 
tion 5  of  the  act  of  Congress  approved  July  25,  1882,  expressly 
provides — 

That  no  person  who  is  now  receiving,  or  shall  hereafter  receive  a  pension  vnder  a 
special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pension  under  the  gen- 
eral laW;  unless  the  special  act  expressly  states  that  the  pension  granted  thereby  is 
in  addition  to  the  pension  which  said  person  is  entitled  to  receive  under  the  general 
law. 

The  special  act  under  which  the  appellant  is  at  present  pensioned 
contains  no  provision  that  the  pension  thereby  granted  shall  be  in 
addition  to  the  pension  which  she  might  be  entitled  to  receive  under 
the  general  law. 

There  is  no  ambiguity  or  uncertainty  whatever  in  the  terms  of  said 
section  5  of  the  act  of  July  2o,  1882,  and  no  opportunity  for  implication 
or  construction  of  its  provisions,  nor  is  there  any  room  for  discussion 
of  this  matter. 

The  law  clearly,  positively,  and  absolutely  forbids  and  prohibits  the 
receipt  and  enjoyment  of  both  of  these  pensions  by  this  appelLant  at 
the  same  time. 

The  rejection  of  this  claim  by  your  bureau  upon  the  ground  stated, 
and  the  decision  of  the  Department  of  June  30, 1896,  affirming  said 
action,  were  manifestly  without  error  and  will  be  adhered  to,  and  said 
action  of  rejection  is  hereby  reaffirmed. 


422  DECISIONS   RELATING   TO    PENSIONS. 

MER>ac'E->nL.mA. 
James  W.  Anderson. 

A  State  ninitiaman,  whone  organi/ation  was  not  called  into  the  United  States  serv- 
ice liy  the  PrcHident,  is  pensionable  onlj  under  subdivision  three  of  section 
4693  K.  8.,  where  his  claim  was  pi-osecuteil  to  a  successful  issue  prior  to  Jnly  4, 
1874,  notwithstanding  he  performed  duty  under  the  commander  of  the  Depart- 
ment of  Kansas. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions,  July 

30,  1898. 

On  January  4,  1893,  James  W.  Anderson  filed  bis  claim  under  the 
genera]  law,  alleging  gunshot  wound  and  incurrence  of  rheumatism  at 
WestiMjrt,  Mo.,  about  the  Ist  day  of  November,  1864. 

Chiim  was  rejected  on  May  25,  1893,  on  the  ground  that  applittant 
was  never  in  the  United  States  service,  and  an  appeal  is  filed  on  Octo- 
ber 1,  1S97,  in  which  it  is  contended  that  soldier  volunteered  at  the  call 
of  the  governor  of  his  State,  Kansas,  who  called  for  volunteers  under 
the  orders  of  the  President  of  the  United  States,  and  that  therefore  his 
service  was  in  the  United  States  Army. 

The  recx>rds  of  the  War  Department  have  been  searched  many  times, 
but  the  name  of  James  W.  Anderson  is  not  found  as  attached  to  any 
regular  military  organization  of  the  United  States  Army. 

The  following  certificate  shows,  without  doubt,  his  true  status: 

State  of  Kansas,  Adji'tant  Gexkral\«i  Office, 

Topeka,  Jane  10,  ISOfu 
I  hereby  certify  that  it  appears  from  the  records  on  file  in  this  office  that  J.  W. 
Anderson  was  enrolled  on  the  —  day  of  May,  18&4,  at  Kennekuk,  by  M.  C.  Willie, 
and  ordered  into  active  K.  S.  M.  service  as  private  in  Company  G,  Twelfth  Regiment 
Kansas  Volnnteer  Militia  Cavalry,  on  the  eighth  day  of  October,  1864,  at  Atchison, 
by  Governor  Thomas  Carney ;  that  the  service  was  performed  in  pnrenance  of  a 
proclamation  of  Governor  Thomas  Carney,  isHued  in  compliance  with  General  Orders, 
No.  53,  Department  of  Kansas,  dated  at  Fort  Leavenworth,  October  9,  1864,  pro- 
mnlgated  by  Maj.  Gen.  8.  R.  Curtis,  U.  S.  A.,  commanding  the  department;  and 
also  General  Orders,  No.  56,  by  General  Curtis,  dated  Fort  Leavenworth,  Kans., 
October  10, 18&1,  declaring  martial  law  throughout  the  State  of  Kansas,  and  ordering 
all  men,  white  or  black,  between  the  ages  of  18  and  60  years  into  the  militia  service, 
and  that  he  was  relieved  from  duty  on  the  twenty-seventh  day  of  October,  1864.  By 
order  of  Governor  Thomas  Carney. 

(Signed)  S.  M.  Fox,  Adjutant-General 

Section  4693,  Revised  Statutes,  sets  forth  substantially  the  status 
necessary  to  be  shown,  in  order  that  one  may  come  within  the  benefits 
of  the  pension  laws,  and  it  is  very  clear  that  if  soldier  has  any  pen- 
sionable service  status  it  must  be  by  reason  of  the  third  subdivision  of 
said  section,  which  is  as  follows: 

Any  person,  not  an  enlisted  soldier  in  the  Army,  serving  for  the  time  being  as  a 
member  of  the  militia  of  any  State,  under  orders  of  an  officer  of  the  United  States, 
or  who  volunteered  for  the  time  bein^  to  serve  with  any  regularly  organized  mili- 
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iKj  or  naval  force  of  tbe  United  States,  or  who  other  wine  volunteered  and  rendered 
eervir  e  in  any  engagement  with  rebels  or  Indians,  disabled  in  consequence  of  wounds 
orinjary  received  in  the  line  of  duty  in  such  temporary  service,  hut  no  claim  of  a 
State  militiaman  or  nonenlisted  person,  on  account  of  disability  from  wounds  or 
iujnry  received  in  battle  with  rebels  or  Indians,  while  temporarily  rendering  sor vice, 
»hall  be  valid  unless  prosecuted  to  a  successful  issue  prior  to  the  4th  day  of  July,  1874. 

Claimant  can  uot  come  under  subdivision  1  of  tbe  said  section,  for 
he  was  not ''  an  enlisted  man  •  •  •  in  the  military  or  naval  service 
of  tbe  United  States,"  which  is  a  sine  qua  non  under  said  section.  I 
am  aware  that  if  soldier  had  been  a  member  of  a  military  organization 
which  was  called  into  the  United  States  service  by  the  President  of  the 
United  States,  that  his  status  might  have  been  different,  for  the  Presi- 
dent had  the  right  to  call  State  militia  into  the  United  States  service. 
(Houston  r.  Moore,  5  Wheat.,  1.)  However,  the  declaring  of  martial 
law  in  the  State  of  Kansas,  and  the  ordering  of  all  males  between  the 
ages  of  18  and  64)  years  into  the  militia  service,  by  the  major-general 
commanding  the  Department  of  Kansas,  was  not,  neither  was  it  equiv- 
alent to,  the  calling  of  such  militia  into  the  United  States  service  by  its 
President.  (See  the  various  sections  of  Title  XVI,  Revised  Statutes, 
for  the  power  and  method  of  calling  State  militia  in  the  United  States 
service.) 

It  is,  then,  as  hereinbefore  stated,  only  under  the  third  subdivision 
of  section  4()93  that  claimant  can  establish  a  pensionable  status,  and  it 
is  seen  at  a  glance  that  if  he  ever  had  one  under  that  section  his  claim 
has  lapsed.  His  is  a  claim  of  a  State  militiaman,  was  not  prosecuted  to 
a  successful  issue  prior  to  July  4,  1874,  and  as  such,  by  the  express 
terms  of  the  statute  in  question,  is  barred  in  any  event  from  an 
affirmative  action  after  that  date.  For  this  reason,  independent  of  any 
other,  your  rejection  of  his  claim  was  the  only  thing  possible  undei 
the  law. 

The  action  appealed  from  is  affirmed. 


AID  AKD  ATTENDANCE— DISABILITY. 

Feedeeiok  p.  Goin. 

luasmnoh  aa  the  preponderance  of  the  evidence  on  file  in  this  case  warrants  the  pre- 
sumption that  the  pensioner  in  so  disabled  by  reason  of  his  military  service  as  to 
require  the  frequent  and  periodical,  but  not  regular  and  constant,  personal  aid 
and  attendance  of  another  person,  the  action  of  reduction  from  the  $72  rate  to 
second  grade,  instead  of  to  the  rate  prescribed  by  the  act  of  July  14,  1892,  was 
error,  and  is,  in  so  far  as  the  amount  of  the  reduction  is  concerned,  reversed; 
the  decision  of  October  24, 1896,  ailirming  the  said  action  aud  departmental  letter 
of  July  23,  1897,  overruling  a  motion  for  reconsideration  of  the  said  decision, 
are  rescinded  and  set  aside,  and  the  papers  in  the  case  are  remanded  for  read- 
jndication  and  allowiince  of  a  rate  commensurate  with  the  degree  of  disability 
shown  to  exist  and  believed  to  be  of  service  origin. 
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Assistant  Secretary  Webster  Davis  to  the  Commissioner  o/PenHons^JuUi 

30, 1898. 

On  JaDuary  14, 1898,  Hon.  0.  B.  Landis,  M.  0.,  Ninth  Indiana  Dis- 
trict, filed  at  this  Department  a  motion  for  reconsideration  of  depart- 
mental decision  dated  October  24, 1896,  affirming  the  action  of  year 
Bureau  of  August  11, 1896,  in  the  claim  for  restoration  filed  May  5, 
1896,  by  Frederick  P.  Goin,  Oompauy  I,  Seventy-fifth  Indiana  Infaotry 
(certificate  numbered  138719). 

The  soldier  is  now  pensioned  at  $30  per  month  (second  grade)  for 
varicose  veins  of  left  leg  and  thigh  and  resulting  ulcer. 

He  was  formerly  pensioned  at  $6  per  month  from  December  23, 1875, 
for  varicose  veins  of  left  leg,  which  rate  was  subsequently  increased  to 
$8  per  month  from  November  1, 1877;  to  $12  per  month  from  Angnst 
7, 1878;  to  $18  per  month  from  July  9,  1879,  for  varicose  veins  of  left 
leg  and  thigh ;  to  $24  per  month  from  June  28, 1888,  for  varicose  veins 
of  left  leg  and  thigh  and  resulting  ulcer;  to  $30  per  month  from  August 
15, 1883;  to  $36  per  month  from  August  4, 1886,  for  varicose  veins  of 
left  leg  and  thigh  and  resulting  ulcer,  with  total  disability  of  leg;  to 
$50  per  month  from  January  28,  1890,  and  to  $72  per  month  from 
March  4, 1890. 

On  March  25, 1896,  there  was  a  reissue  to  drop  for  total  disability  of 
leg  and  to  correct  rate. 

The  certificate  issued  on  the  said  date  was  for  the  disability  for  which 
the  soldier  is  now  pensioned  and  at  the  rate  now  allowed  therefor. 

The  said  claim  for  restoration,  filed  May  5, 1896,  as  above  stated, 
was,  however,  treated  by  your  JBureau  as  a  claim  for  increase  and 
rejected  as  such,  notwithstanding  the  facts  that,  although  an  increase 
blank  was  used  in  making  the  claim,  the  word  "increase"  on  both  the 
face  and  the  back  of  the  blank  was  erased  with  red  ink  and  the  word 
"restoration"  substituted  therefor;  that  it  was  explicitly  stated  in  the 
said  declaration  that  the  claimant  believed  himself  to  be  entitled  to 
restoration;  that  in  a  separate  affidavit,  filed  at  the  same  time,  the 
claimant  stated  that  he  had  required  the  aid  and  attendance  of  another 
person  for  the  past  ten  years  and  begged  that  his  former  rate  of  $7- 
per  month  be  restored  to  him,  and  that  he  filed  medical  evidence  with 
the  said  claim  corroborative  of  his  allegation  as  to  the  necessity  for  the 
aid  and  attention  of  another  person. 

To  treat  the  said  claim  as  a  claim  for  straight  increase,  as  was  done 
in  this  case,  was  obviously  error;  but  inasmuch  as  an  increase  was 
denied,  it  is  evident  that  had  the  claim  been  properly  treated  as  a  claim 
for  restoration,  title  thereto  would  also  have  been  denied ;  therefore, 
in  view  of  the  facts  that  the  said  claim  was  treated  as  a  claim  for 
increase  and  rejected  accordingly;  that  the  said  action  was  on  appeal 
affirmed  by  this  Department;  that  a  motion  to  reconsider  the  said 
affirmation  was  overruled,  and  that  another  motion  for  reconsideration 
is  now  pending,  it'  is  deemed  inexpedient,  as  well  as  unnecessary,  to 
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remand  the  x>apers  in  the  case  for  readjndication  in  accordance  with 
the  intent  of  the  said  application,  and  the  question  at  issne,  viz,  Is  the 
pensioner  entitled  to  restoration  to  the  rate  provided  by  the  act  of 
March  4, 1890,  which  rate  was  formerly  allowed  him,  or  should  he  be 
given  the  benefit  of  the  provisions  of  the  act  of  July  14, 1892,  in  lien 
thereof,  will  be  determined  upon  the  facts  now  before  us  and  as 
presented  herein. 

Another  claim  for  restoration  was  filed  April  20, 1897,  in  which  it  is 
alleged  that  the  claimant  requires  the  constant  aid  and  attendance  of 
another  person  both  day  and  night,  and  that  he  has  required  the  same 
amount  of  attention  ever  since  his  pension  was  reduced  from  $72  to  $30 
]ier  month.  The  claimant  also  requests  in  the  said  application  that, 
instead  of  being  ordered  before  some  local' board,  he  be  permitted  to 
come  to  Washington  and  be  examined  by  the  ofiice  board. 

It  appears  from  an  indorsement  on  the  jacket,  dated  September  29, 
1897,  that  the  claimant  was  called  upon  to  furnish  evidence  showing 
whether  or  not  he  was  disabled  in  such  a  degree  as  to  entitle  him  to 
either  the  $50  or  the  $72  rate.  No  evidence  appears  to  have  been  fur- 
nished in  response  to  the  said  call. 

It  is  believed,  however,  that  there  is  sufficient  evidence,  including 
the  several  certificates  of  medical  examination  now  on  file  in  the  case, 
npon  which  the  question  at  issue  can  be  intelligently  and  satisfactorily 
determined. 

The  claimant  was  first  medically  examined  on  January  24, 1876,  since 
which  time  he  has  submitted  to  ten  difi'erent  medical  examinations  in 
his  various  claims  for  increase  and  restoration,  the  last  examination 
having  been  made  June  10, 1896. 

The  condition  of  the  claimant's  left  leg  at  the  examination  of  Janu- 
ary 24, 1876,  as  described  in  the  certificate  of  that  date,  was  as  follows: 

The  internal  saphenons  vein  thronghout  the  whole  courHe  is  enlarged ;  from  the 
knee  to  the  BaphenouH  opening  it  is  not  less  than  one-half  inch  in  diameter;  in  the 
popliteal  space  the  varix  or  tumor  is  as  large  as  a  tnrkey's  egg;  the  superficial  plexus 
of  veins  on  the  legs,  both  pofltertorly  and  anteriorly,  is  as  large  as  a  crow's  quill;  no 
discoloration  or  ulceration  exists. 

The  same  conditions  are  described  in  several  succeeding  certificates 
of  examination,  except  that  both  the  veins  and  the  tumor  are  shown  to 
have  been  gradually  increasing  in  size  up  to  July  11,  1883,  on  which 
date  the  claimant  was  examined  by  the  board  of  surgeons  at  Indian- 
apolis, Ind.,  when  the  following  objective  conditions  were  manifested: 

Varicose  condition  of  entire  left  saphenons  vein  from  groin  to  foot. 

The  vein  is  about  1  inch  in  diameter.  There  is  an  immeiiHe  conical  varicose  tumor 
jnat  above  left  popliteal  space  that  measures  20  inches  around  apex  of  tumor  and  leg, 
and  around  base  of  tumor  next  to  leg  it  measures  13^  inches. 

It  will  be  observed  that  the  size  of  the  veins  and  the  tumor  have 
increased  sinuiltaneously,  the  latter  having  reached  an  enormous  size, 
as  is  shown  by  the  measurements  above  noted. 
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The  peuRioner  waR  examined  by  a  single  snrgeon  at  Tipton,  Ind.,  Jan- 
uary 28,  1890,  who  made  a  diagnosis  of  popliteal  aneurism,  but  ui^on 
hia  certificate  of  the  said  examination  being  returned  to  him  for  a  full 
statement  of  all  the  objective  symptoms  upon  which  he  based  his  said 
diagnosis,  he  acknowledged  that  he  may  have  erred  in  concluding  that 
the  tumor  was  an  aneurism  of  the  popliteal  artery,  as  he  had  beeu 
unable  by  the  use  of  the  stethoscope  to  detect  any  "arterial  bruit  or 
sound  indicating  aneurism,-'  and  amended  his  certificate  by  substitutiii<r 
the  word  ''varix''  where  he  had  previously  written  "aneurism." 

The  soldier  was  next  examined  on  July  24,  189.>,  at  Noblesville,  Ind. 
A  diagnosis  of  aneurism  of  the  popliteal  artery  was  also  made  at  this 
examination,  but  the  certificate  of  the  same  was  not  returned  for  any 
further  information  on  the  subject;  instead  of  which  a  test  examination 
under  special  instructions  was  ordered  August  28,  1895.  The  said 
examination  was  made  November  27,  189j,  by  the  board  of  surgeons  at 
Tipton,  Ind.,  which  board  was  instructed  to  determine  the  nature  of 
tumor  in  popliteal  8pa<'e. 

lielative  to  the  matter  of  the  said  tumor  the  certificate  of  the  said 
examination  states  as  follows: 

Tberp  is  a  tumor  in  popliteal  space;  kizc  aronnd  le^jnet  above  knee  cap,  23 inches; 
circiimtVrence  of  tumor  from  above  downward,  14  inches.  Tumor  soft  and  pliable, 
is  Hacculated,  some  of  its  deeper  tissues  are  hard  and  rough  to  palpation,  and  tender 
on  pressure. 

Tumor  slightly  cold;  we  iind  no  anenrismal  thrill  or  pnlsation  on  palpation  or 
auscultation. 

The  lej^s  above  and  below  the  knee  are  symmetrical  in  size.  The  knee  is  h<^ld  at 
an  obtuse  an^rlo;  canalmoNt  straighten  it. 

Dia<rnosi8 :  Varicose  aneurism  of  veins  and  not  of  popliteal  artery.     *     •     « 

This  applicant  is  totally  disabled  for  the  ])erformaQce  of  manual  labor,  and  retiuires 
the  frequent  and  ])eriodical  aid,  though  not  regular,  of  an  attendant.  Claimant  can 
feed  himself,  but  can  not  clothe  himself. 

Under  the  said  application  for  restoration,  filed  May  5,  1896,  and 
which  was  trejited  as  a  claim  for  increase,  as  heretofore  stated,  another 
medical  examination,  under  special  instructions,  prepared  under  the 
direction  of  the  medical  referee,  was  held  June  10,  1896,  at  Anderson, 
Ind. 

The  certificate  of  the  said  examination  describes  the  condition  of 
the  tumor  and  varicose  veins  of  the  cLiimant's  left  leg.  and  states  that 
the  former  is  a  result  of  the  latter. 

It  is  also  stated  in  the  said  certificate  that  the — 

Claimant  is  disabled  in  such  a  degree  as  to  require  the  frequent  and  periodical, 
though  not  regular  and  constant,  aid  and  attendance  of  another  person  in  walking, 
dressing,  dressing  the  affected  limb,  etc.,  on  account  of  debility  and  the  hindrance 
caused  by  the  tumor. 

The  testimony  of  several  physicians  who  at  different  periods  have 
made  physical  examinations  of  the  claimant  has  from  time  to  time 
been  filed  in  this  case.  The  said  [)hysicians  appear  to  be  about  equally 
divided  upon  the  <|uestion  as  to  whether  the  tumor  on  the  soldier's  left 
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tbigb  is  an  anenriRm  of  the  popliteal  artery,  and  of  course  not  due  to 
pensioned  cause,  or  whether  it  is  a  varix,  and  therefore  due  to  or  part 
and  parcel  of  the  i>en8ioned  disability. 

It  is  noted  that  at  only  two  of  the  eleven  medical  examinations  held 
in  the  course  of  the  prosecution  of  this  claim  has  a  diagnosis  of  aneur- 
ism been  made,  and  that  in  one  instance  the  diagnosis  was  subse- 
quently receded  from  and  changed  so  as  to  agree  with  the  other 
diagnoses  made  in  the  case.  This  change  was  made  by  reason  of  the 
fact,  as  explained  by  the  examining  surgeon,  that  no  pathognomonic 
symptoms  of  aneurism  had  been  manifested  at  his  examination  of  the 
claimant,  and  therefore  a  positive  diagnosis  of  the  same  was  not  in  his 
opinion  warranted,  although  he  thought  it  possible  that  those  making 
a  different  diagnosis  were  as  likely  to  err  as  himself. 

The  action  of  reduction  of  rate  in  this  case  ^<ppear8  to  have  been 
based  principally  upon  the  report  and  recommendations  of  a  special 
examiner  of  your  Bureau  under  date  of  April  20,  1895,  and  upon  the 
ex  parte  testimony  submitted  therewith. 

The  special  examiner  reports  that  while  in  the  neighbornood  of  the 
appellant's  home,  engaged  upon  the  investigation  of  another  claim,  and 
having  occasion  to  call  upon  the  appellant  for  the  purpose  of  securing 
his  tCvStimony  as  a  witness  in  the  said  claim,  he  found  him  in  his  ba<;k 
yard  cutting  potatoes  preparatory  to  planting  them;  that  tlie  soldier 
walked  without  the  use  of  a  cane  or  crutch,  and  with  only  a  percepti- 
ble limp,  and  that  his  hands  were  hard  and  calloused  from  manual 
labor. 

The  recommendations  of  the  special  examiner  were  to  the  eft'ect  that 
the  pensioner  be  given  thirty  days'  notice  in  accordance  with  the  pro- 
vi.sions  of  the  act  of  December  21,  1893,  with  a  view  to  the  reduction 
of  the  rate  in  his  claim  from  $72  to  $30;  and  that  a  competent  and 
reliable  United  States  examining  surgeon  should  be  detailed  to  exam- 
ine pensioner  at  his  home  without  giving  him  an  opportunity  of  discol- 
oring his  leg  with  acids. 

It  is  not  quite  clear  as  to  what  results  the  special  examiner  consid- 
ered could  be  accomplished  by  the  soldier  by  discoloring  his  affected 
limb  with  acids,  especially  in  so  far  as  making  a  diagnosis  of  the  nature 
and  cause  of  the  tumor  thereon,  and  which  contributes  so  much  to  the 
degree  of  disability  under  which  he  is  now  and  has  been  for  some  years 
past  laboring,  was  concerned. 

The  testimony  adduced  by  the  special  examiner  and  submitted  with 
his  said  report  and  recommendations  consists  of  the  depositions  of 
James  T.  Quear  and  Jacob  Wilburn,  respectively,  neighbors  of  the 
pensioner — one  a  blacksmith,  the  other  a  farmer — and  the  facts  to  which 
they  testify  consist  of  answers  to  queries  propounded  to  them  by  the 
special  examiner  as  to  the  nature  of  the  disability  for  which  the  soldier 
is  pensioned,  his  exact  physical  condition,  and  the  degree  of  disability 
resulting  therefrom. 
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One  deponent  states  that  the  soldier  <<i8  getting  a  pension  for  an 
injury  to  his  left  leg,  causing  an  abscess  or  something  of  that  kind. 
He  gets  $72  per  month."    The  other  witness  states: 

He  receives  a  pension  of  $72  per  month  for  an  injary  and  resnlting  disability  of 
left  leg.  He  has  some  kind  of  a  blood  nicer  or  tumor  of  the  left  leg,  which  refjaires 
the  wearing  of  an  elastic  bandage  of  some  kind. 

It  will  thus  be  seen  that  neither  of  the  said  deponents  has  any  per- 
sonal knowledge  even  of  the  name  of  the  disability  for  which  the  sol- 
dier is  pensioned,  and  as  both  deponents  are  laymen  they  should  not 
have  been  considered  as  competent  to  testify  as  to  the  soldier's  "exact 
physical  condition,"  as  they  were  required  to  do  by  the  special  examiner. 

Their  testimony  as  to  whether  or  not,  as  a  matter  of  fact,  the  pen- 
sioner actually  i)erformed  any  manual  labor  would  of  course  be  entitled 
to  consideration,  but  their  opinions  as  to  the  nature  of  his  disabilities 
or  the  degree  of  disability  caused  thereby  hardly  warrants  the  weight 
which  appears  to  have  been  given  to  it. 

The  statement  of  the  s])ecial  examiner  that  the  appellant's  "hands 
were  hard  and^ealloused  from  manual  labor"  is  fully  controverted  by 
the  findings  of  three  different  boards  of  examining  surgeons  before 
which  he  has  appeared  for  e:(amination  since  the  date  of  the  said  state- 
ment— two  in  1895  and  one  in  1896 — each  one  of  which  found  that  he 
was  not  only  wholly  disabled  for  the  performance  of  manual  labor,  but 
required  the  frequent  and  periodical  aid  and  attendance  of  another 
person.  Furthermore,  the  soldier  is  now  x)ensioned  at  $30  per  month 
(second  grade)  by  reason  of  the  fact  that  he  is  wholly  incapacitated  for 
the  performance  of  manual  labor. 

On  September  2,  1S96,  the-  chief  of  the  western  division  of  your , 
Bureau  referred  the  papers  in  the  case  to  the  medical  referee — 

FcFF  his  personal  consideration  and  opinion  as  to  whether  he  approves  action  of 
rejection  of  increase,  Angnst  11, 1896.  The  said  rejection  appears  to  have  been  based 
upon  report  of  special  examiner,  bat  the  statements  and  evidence  therein  contained 
are  not  sustained  by  the  report  of  medical  examination  of  June  10,  1896,  in  the 
opinion  of  this  division. 

If  claimant  is  nnablo  to  use  his  leg— and  he  seems  to  be  totally  disabled  therein 
for  all  practical  pnrposes — is  he  not  entitled  at  least  to  the  rating  of  $36  per  month, 
under  the  act  of  August  4, 1886?  But  the  amended  medical  certificate  (July  30, 1896) 
seems  to  fully  indicate  that  the  soldier  is  entitled  to  $50  per  month  under  act  of  July 
14,  1892. 

The  medical  referee  replied  on  the  same  date  as  follows: 

The  action  rejecting  increiise  from  second  grade  in  this  case,  for  varicose  veins  of 
left  leg  and  thigh  and  resulting  ulcer,  is  proper.  The  timior  on  his  thigh  and  the 
discharging  sinus,  which  probably  leads  to  diseased  bone,  are  not  result-s  of  the 
pensioned  disability,  and  they  alone  cause  any  need  for  aid  in  dresning  or  walking. 

Moreover,  the  report  of  the  special  examiner  m  1895  showed  that  instead  of  hav- 
ing total  disability  of  the  left  leg  the  claimant  walked  "  with  only  a  perceptible 
limp,''  and  performed  considerable  manucil  labor. 

It  may  be  further  noted  that  his  present  condition  is  partly  due  to  sciatica  and 
varicose  veins  of  right  leg,  which  are  not  pensioned. 
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It  is  observed  that  although  the  medical  referee  states  that  the  tumor 
on  the  soldier's  left  thigh  **i8  not  a  result  of  the  pensioned  disability," 
and  that  it  alone  ^^canses  any  necessity  for  aid  iu  dressing  and  walk- 
ing,'^ he  carefully  refrains  from  expressing  any  opinion  as  to  the  nature 
and  origin  of  the  same. 

xVs  before  stated  herein,  there  is  a  difference  of  opinion  among  the 
medical  men  who  have  made  personal  examinations  of  the  said  tumor 
as  to  whether  it  is  an  aneurysm  or  a  varix,  with  the  preponderance  of 
opinion,  however,  in  favor  of  its  being  the  latter;  but  it  is  worthy 
of  not«  that  although  the  said  tumor  has  been  examined  by  a  large 
number  of  physicians  during  the  past  twenty-three  years  this  case  has 
been  under  consideration  in  all  its  different  phases,  not  a  single  one  of 
them  has  expressed  an  opinion  that  there  was  any  probability  that  it 
was  other  than  an  aneurysm  or  a  varix,  notwithstanding  the  great 
variety  of  abnormal  growths  known  to  the  medical  profession. 

While  I  am  willing  to  admit  that  it  has  not  been  established  beyond 
the  peradventure  of  a  doubt  that  the  tumor  on  the  pensioner's  left 
thigh  is  either  part  and  parcel  of  the  disability  for  which  he  is  pen- 
sioned or  a  pathological  sequence  thereof,  I  do  not  believe  that  we 
would  be  justified  in  arbitrarily  overriding  the  expressed  professional 
opinions  of  so  many  physicians,  whose  diagnoses  have  been  based  upon 
the  objective  conditions  manifested  in  their  presence,  and  whose  abilities 
as  diagnosticians  we  have  no  good  reason  to  question. 

Most  of  these  physicians  have  examined  the  soldier  in  their  capacity 
as  United  States  examining  surgeons,  and  it  is  but  fair  to  presume  that 
they  were  not  only  competent  to  perform  their  duties,  but  were  also  as 
solicitous  of  the  interests  of  the  Government  as  they  were  of  those  of 
the  claimant,  and  that  their  said  diagnoses  have  been  honestly  and 
intelligently  rendered;  otherwise  it  would  seem  to  be  futile  to  order  a 
claimant  before  a  board  of  surgeons  for  the  purpose  of  obtaining  a 
difterential  diagnosis  of  the  nature  of  his  disabilities. 

As  before  stated  herein,  the  medical  referee,  in  his  said  advisory 
opinion  of  September  2,  1896,  contented  himself  with  the  statement 
that  the  said  tumor  "  is  not  a  result  of  the  pensioned  disability,"  gave 
no  reason  why  he  did  not  consider  it  a  result,  and  made  no  attempt  to 
show  what  he  thought  it  really  was  or  to  what  it  was  due. 

Therefore,  in  view  of  the  facts  that  the  weight  of  the  evidence  in  the 
case  is  in  favor  of  the  contention  of  the  appellant  that  the  condition  of 
his  left  leg  is  due  entirely  to  the  varicose  veins,  of  service  origin;  that 
the  evidence  on  tile  to  the  contrary  is  not  siiflicient  to  justify  the  views 
expressed  by  the  medical  referee  in  his  said  advisory  opinion,  and  that 
in  the  absence  of  such  positive  and  conclusive  evidence  of  the  exact 
nature  of  the  said  tumor,  which  constitutes  so  great  a  degree  of  dis- 
ability, as  can  probably  only  be  obtained  post  mortem,  the  pensioner 
should,  in  my  judgment,  be  given  the  benefit  of  what  reasonable  doubt 
may  exist  in  this  case,  and  be  allowed  a  rate  commensurute  with  the 
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degree  of  disability  which  may  proijerly  be  considered  as  due  to  Ids 
military  service. 

In  this  connection  I  deem  it  proi)er  to  state  that  while  the  contention 
of  the  appellant,  and  of  his  attorney  and  friends,  that  he  requires  the 
regular  aid  and  attendance  of  another  person — ^iu  fact,  <^has  to  be 
waited  on  as  though  he  was  a  child'' — may  be  true,  I  do  not  consider 
that  the  necessity  for  so  much  aid  and  attendance  is  due  entirely  to  the 
pensioned  cause  or  any  results  thereof,  but  1  do  consider  that  the 
amount  of  aid  and  attendance  of  another  person  made  necessary  by 
the  degree  of  disability  properly  chargeable  to  his  military  service  is 
such  ^^  frequent  and  periodical  personal  aid  and  attendance  of  another 
person"  as  is  contemplated  by  the  provisions  of  the  act  of  July  14, 
1892,  and  as  warranting  allowance  of  the  rate  prescribed  herein. 

In  view  of  the  further  fact  that  the  said  degree  of  disability  existed 
at  the  date  the  rate  was  reduced  from  $72  to  $30  per  month,  the  said 
action  of  reduction  to  second  grade,  insteatl  of  to  the  rate  prescribed 
by  the  act  of  July  14, 1892,  was,  in  my  judgment,  error,  and  the  same 
is,  in  so  far  as  the  amount  of  reduction  iu  the  rate  is  concerned, 
reversed;  the  decision  of  October  24, 1896,  affirming  the  said  action, 
and  departmental  letter  of  July  23,  1897,  overruling  a  motion  for 
reconsideration  of  the  said  decision,  are  rescinded  and  set  aside;  the 
pending  motion  for  reconsideration  is  sustained,  and  the  papers  in  the 
case  are  herewith  remanded  for  restoration  from  the  date  of  reductioD, 
at  the  rate  of  $50  per  month. 


ItESTORATIOX-  KATE. 

Joseph  O.  King. 

Where  the  degree  of  diHability  shown  at  time  of  original  allowance  did  not  warrant 
the  nitc  of  pousion  named  in  the  original  certilicate^  and  pensioner's  uauio  was 
dropped  from  the  rolls  by  reason  of  his  failure  to  elaim  tlie  same  for  three  yesiis, 
upon  ap])lication  for  restoration  pension  may  be  restored  at  a  less  rate  tbafl 
that  originally  allowed. 

Assistant  /Secretary   Webster  Davis  to  the  Commissioner  of  Fefision^j 

August  6,  1898. 

The  appellant,  Joseph  C.  King,  late  of  Company  B,  Third  Xew  Jer- 
sey Infantry,  was  in  the  military  service  of  the  United  States  from  May 
25,  1861,  to  October  0,  18G2,  and  filed  a  claim  for  i)ension  on  the  27th  of 
August,  1808,  alleging  that  during  said  service  he  contracted  epilepsy. 
The  claim  was  {idjudicated  in  June,  1809,  and  a  certificate  it^sued  for  a 
pension  on  account  of  epilepsy  at  the  rate  of  '?o  per  month,  commenc- 
ing May  25,  18G9.  It  appears  that  the  certificate  never  reacbetl  the 
appellant,  and  that  no  payment  of  pension  thereunder  has  ever  been 
made.  In  August,  1891,  he  applied  lor  pension  under  the  act  of  June 
27, 1890,  and  then  learned,  for  the  iirst  time,  that  he  had  been  granted 
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a  pension  nnder  the  old  law,  and  tbat  his  name  bad  been  dropped  from 
the  rolls  by  reason  of  his  failure  to  claim  the  same  for  three  years. 

The  claim  under  the  act  of  June  27, 1890,  was  rejected  on  the  ground 
tbat  he  bad  not  a  ratable  disability  under  said  act.  Be  then  applied 
for  restoration  and  payment  of  the  pension  under  the  old  law,  and  on 
February  1, 1894,  your  Bureau  issued  to  him  a  new  certificate  for  pen- 
sion on  account  of  epilepsy  and  resulting  disease  of  the  nervous  system, 
at  the  rate  of  $2  per  month  from  the  date  of  his  discharge  to  Octobiir 
19, 1892,  and  $8  per  month  thereafter.  He  protested  against  that  action, 
contending  that  he  was  entitled  to  receive  the  rate  named  in  his  orig- 
iDal  certificate  ($5  per  mouth)  from  the  date  of  his  discharge  to  October 
19,  1892.  Your  Bureau  having  deciineil  to  allow  that  rate,  he.  on  Jan- 
uary 11,  1898,  filed  an  appeal. 

The  consideration  of  this  appeal  involves  two  questions : 

1.  Has  the  appellant  a  legal  right,  by  virtue  of  the  certificate  issued 
to  him  in  1869,  to  demand  and  receive  the  rate  of  $5  per  month  during 
the  period  between  October  6, 1862,  and  October  19, 1892,  or  during  any 
portion  of  said  period  I 

2.  Is  he,  upon  the  evidence  in  the  case,  entitled  to  a  higher  rate  than 
$2  per  month  during  the  period  stated  or  during  any  portion  thereof  I 

As  the  certificate  issued  in  1869  never  came  iiito  the  possession  of 
the  appellant  and  no  payment  of  pension  thereunder  was  ever  made, 
he  did  not  become,  in  fact,  a  pensioner.  True,  a  judgment  granting 
him  pension  was  rendered  by  the  Pension  Bureau,  but  such  a  judgment 
was  not  final  and  conferred  no  vested  right.  As  was  said  by  Judge 
Cox  in  the  case  of  Long  v.  Commissioner  of  Pensions  (Sup.  Ct.  D.  C, 
Feb.  28,  1894): 

No  title  passes  by  the  admission  of  an  applicant  to  the  pension  roll,  as  in  case  of  a 
patent  to  land,  which  cjin  not  be  recalled.  It  is  the  duty  of  the  officers  of  the  Gov- 
ernment to  see  that  its  bounty  is  not  abn.sed.  It  is  the  duty  of  the  Commissioner, 
on  a  proper  application,  to  decide  what  share  of  that  bounty  the  law  intends  to 
bestow  on  the  applicant.  Whatever  is  paid  to  him  under  that  decision  is  gone 
beyond  recall.  But  if  a  succeeding  Commissioner  should  be  satiHfied  that  the  pen- 
sioner was  wrongfully  rated,  why  should  not  he  correct  the  error  as  to  future  pay- 
ments? The  pensioner  has  no  contract  rights  to  future  payments;  he  has  no  vested 
right  in  an  erroneous  construction  of  law. 

A  similar  view  was  taken  by  the  Court  of  Claims  in  the  case  of  Har- 
rison r.  United  States  (20  C.  Cls.  li.,  122),  which  was  a  suit  to  recover  a 
pension  which  had  once  been  allowed,  but  discontinued  because  its 
allowance  had  been  obtained  through  fraud.  After  referring  to  the 
statutes,  the  court  says : 

Aside  from  these  statutes,  the  power  of  revision,  as  the  Oovernmout  couusel  have 
argued,  may  well  be  considered  to  be  iuherent  in  the  nature  of  the  first  decision,  as 
well  as  in  the  necessities  of  the  Bureau.  The  pension  is  a  gratuity.  It  involves  no 
claim  of  right,  no  agreement  of  parties,  and,  as  it  is  not  assignable,  no  acquired 
rights  of  third  parties.  The  law  describes  a  class  of  persons  upon  whom  it  chooses 
to  bestow  its  bounty.  The  Secretary  and  the  Commissioner  are  directed  to  lind  out 
and  make  a  list  of  the  persons  thus  described.    The  proceedings  and  evidence  are 
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largely  ex  parte.  From  the  vaet  d amber  of  applicants  the  work  must  be  performed 
and  the  roll  made  up  for  the  most  part  by  the  clerks.  If  placing  the  name  of  an 
applicant  upon  the  roll  is  to  be  considered  a  judicial  act,  should  it  not  be  considered 
a  judgment  nisif 

Od  the  appeal  of  Alger  J.  Baldwin,  whose  Dame  had  been  dropped 
from  the  pension  roll  for  the  reason  that  he  had  not  claimed  pension  for 
three  years,  and  whose  application  for  restoration  had  been  rejected  by 
the  Pension  Bureau,  Acting  Secretary  Gowen  held: 

It  is  undoubtedly  proper  that,  in  the  examination  of  claims  for  renewal  or  restora- 
tion of  pension,  the  same  scrutiny  that  is  exercised  in  the  examination  of  original 
claims  for  pension  should  be  employed.  In  this  case  it  appears  that  a  reexamination 
of  the  evidence  upon  which  the  pension  was  originally  granted  develops  the  fact 
that  the  disability  on  account  of  which  he  was  pensioned  was  not  "  incident  to  the 
service/'  and  therefore  that  the  claim  was  improperly  allowed  in  the  first  instance. 
(1  P.  D.,  O.  S.,  117.) 

The  action  of  the  Bureau  was  accordingly  affirmed. 

The  Treatise  on  the  Practice  of  the  Pension  Bureau,  compiled  by 
order  of  the  Commissioner  of  Pensions  under  the  authority  of  the  Sec- 
retary of  the  Interior,  and  approved  by  the  latter  April  9, 1898,  states 
on  page  45,  section  3,  as  follows : 

In  reviewing  claims  for  restoration  the  same  scrutiny  is  required  as  in  original 
ones;  and  if  for  any  reason  it  is  found  that  the  claim  was  improperly  allowed  in 
the  first  instance  it  should  be  specially  examined  or  rejected,  as  the  evidence  in  the 
case  may  indicate.  The  Bureau  having  the  right  to  reject  claims  for  restoration  by 
reason  of  the  original  claims  being  improperly  allowed,  it  must  necessarily  follow 
that  the  original  action  can  be  modified  in  accordance  with  the  facts;  therefore  a 
claim  may  be  restored  at  a  less  rate  than  that  for  which  it  was  originally  allowed. 

In  view  of  the  foregoing,  I  am  clearly  of  the  opinion  that  the  appellant 
is  not  entitled  to  restoration  to  the  pension  roll  at  the  rate  named  in  the 
original  certificate  as  a  matter  of  legal  right. 

Is  he  entitled,  as  a  matter  of  justice,  upon  the  evidence! 

He  was  discharged  from  service  because  of  epilepsy;  origin  not 
stated.    A  surgeon  who  examined  him  on  October  10, 1868,  reported: 

From  all  the  facts  gathered,  the  feebleness  of  intellect  in  loss  of  memory,  the  wild, 
empty,  staring  look  in  this  applicant,  no  doubt  of  some  diseased  action  going  on  in 
the  brain.     What  it  may  terminate  in,  time  only  will  tell.     *     *     *     In  my  opinion 
the  said  Jos.  C.  King  is  two-thirds  incapacitated  for  obtaining  his  subsistence  by  ^ 
manual  labor  from  the  cause  above  stated. 

Another  surgeon  who  examined  him  on  May  31, 1869,  reported  as 
follows: 

Applicant  states  that  symptoms  of  epilepsy  first  showed  themselves  while  he  was 
in  camp,  near  Alexandria,  Va.,  about  June,  1862;  that  he  does  not  recollect  ever  to 
have  had  anything  of  the  kind  during  his  life;  that  the  attacks  come  on  now  about 
once  a  month,  which  is  oftener  than  when  in  the  service.  He  is  unable  to  assign  any 
reason  for  them,  nor  does  a  careful  examination  reveal  any  probable  cause  for  them. 
He  says  they  lust  generally  about  twenty  minutes.  He  is  30  years  of  age;  appears 
healthy.  **  *  *  in  my  opinion  the  said  Joseph  C.  King  is  one-foorth  incapacitated 
for  obtaining  his  subsistence  by  manual  labor. 
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When  last  examined,  on  October  20,  1892,  he  was  suffering  from 
nervous  prostration ;  was  thin  and  anieinic,  with  pale  skin  and  flabby 
mascles;  had  muscular  tremors,  slight  twitching  of  the  facial  muscles, 
and  feeble  heart  action.  The  board  rated  his  disability  at  eight- 
eighteenths.    He  stated  that  he  had  not  fallen  in  a  fit  for  ten  years. 

In  view  of  his  general  appearance,  and  statement  to  the  examining 
surgeon  on  May  31, 1869,  the  rate  allowed  in  the  certificate  issued  June 
18,  1869,  must  be  deemed  excessive.  I  think  the  action  of  your  Bureau 
in  reducing  it  on  reissue  to  $2  x>6r  month  was  correct.  He  was  then 
having  only  one  fit  a  month  on  an  average,  lasting  only  twenty  minutes. 
This  was  more  frequent,  he  said,  than  they  were  in  the  army.  There  is 
no  evidence  that  they  were  more  frequent  or  more  severe  at  any  time 
between  the  date  of  his  discharge  and  the  date  of  his  examination  in 
May,  1869.  They  had  not  affected  his  general  appearance  of  healthful- 
ness.  There  is  no  evidence  upon  which  to  base  an  increase  of  rate 
after  1869  until  the  examination  in  October,  1892.  The  fact  that  he 
made  no  effort  to  obtain  pension  during  that  period,  prior  to  1891,  indi- 
cates that  he  was  not  very  seriously  incapacitated  for  earning  a  sup- 
port. After  carefal  consideration  of  all  the  evidence,  I  am  inclined  to 
think  that  he  has  received  substantial  justice  under  the  law  in  the 
matter  of  rating,  and  must,  therefore,  decline  to  disturb  the  action  of 
the  Pension  Bureau. 


mne  of  duty-accroental,  wound. 
James  E.  Harbison. 

Soldier,  by  permission  of  his  snperior  officer,  was  engaged  in  hunting  with  a  gnn  for 
his  own  pleasure  and  amasement,  and  while  so  engaged  received  the  injury 
alleged  as  a  basis  for  pension,  by  the  careless  and  negligent  handling  of  his  gan. 
Held,  that  he  was  not  in  line  of  duty. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  6",  1898, 

On  August  26, 1897,  claimant  filed  a  motion  for  reconsideration  of 
departmental  decision  of  December  22, 1893,  in  the  case  of  James  E. 
Harrison  (7  P.  D.,  97). 

Soldier  was  pensioned  from  August  19, 1869,  under  the  general  law 
for  gunshot  wound  of  left  forearm  and  hand,  and  on  April  19, 1877, 
was  dropped  from  the  roll  on  the  ground  that  the  disability  for  which 
he  was  i)eusioned  was  not  incurred  in  line  of  duty.  Assistant  Secre- 
tary Bussey,  in  a  decision  rendered  July  29, 1892,  sustained  an  applica- 
tion for  restoration  to  the  pension  roll,  holding  that  the  alleged  dis- 
ability was  incurred  in  line  of  duty. 

The  Department,  acting  upon  information  conveyed  in  a  communica- 
tion from  your  office  dated  November  11, 1893,  rendered  the  decision 
now  under  consideration,  in  which  it  is  held  that  claimant  has  no  pen- 
sionable status,  for  the  reason  that  the  injury  alleged  as  a  basis  for 
P  D— VOL  9 28 
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pension  was  not  incurred  in  line  of  duty.  By  virtue  of  this  decision 
soldier  was  again  dropped  from  tlie  roll. 

The  contention  presented  in  the  motion  is,  that  the  injury  alleged  iis 
a  basis  for  pension  was  incurred  in  line  of  duty. 

The  facts  in  the  case  are  few  and  without  complication.  The  original 
declaration  alleges  that  the  wound  of  claimant  was  rex^eivwi  about  tlie 
12th  day  of  May,  18t>3.  At  this  time  the  command  to  which  claimant 
belonged  was  doing  garrison  duty  at  Centerville,  Mo.  Claimaut  at 
that  time,  with  three  others,  was  detailed  to  cook  for  the  squad,  and 
was  excused  from  all  guard  or  picket  duty,  or  duty  of  any  othei 
character  than  that  of  cooking.  On  the  day  on  which  claimant 
received  the  wound  he  took  his  gun  after  serving  dinner  and  went 
from  the  court-house  yard,  where  the  command  was  encamped,  about 
400  yards  across  an  open  piece  of  ground  to  a  ravine  containiiij: 
water,  lie  was  alone,  and  the  water  being  clear  he  concluded  to 
get  a  drink,  and  placing  the  palm  of  his  hand  over  the  muzzle  of 
his  gun  he  attempted  to  lay  it  on  the  ground,  when  the  hammer  struck 
a  stone  and  the  gun  was  discharged,  causing  the  alleged  injury. 

At  the  time  of  being  thus  injured  he  was  not  on  duty,  or  acting  in 
pursuance  of  orders  from  his  superior  officers,  but  was  acting  on  his 
own  volition.  These  are  the  circumstances  under  which  claimant 
received  the  injury  as  detailed  by  himself  before  a  special  examiner. 
He  further  stated  that  the  commaud  was  an  outpost,  and  the  orders 
were  to  keep  arms  about  themselves. 

Capt.  Benjamin  IS.  Jones,  the  officer  in  command,  testifies  in  part  a> 
follows : 

Claimant  was  along  with  xis  on  this  trip.  He  was  detailed  to  cook  for  the  whi<I> 
sqaad.  He  did  not  do  any  picket  or  scout  duty.  There  was  no  order  for  the  men  fo 
carry  their  guns  in  camp  or  town.  There  were  deer  in  that  part  of  the  coautry,  ai.il 
several  of  the  men  had  permission  from  me  to  hunt.  1  remember  particnlarly  tli«' 
blacksmith,  F.  Cowels,  had  such  permission.  I  think  I  gave  Harrison  permission  to 
go  out  and  hunt  on  the  evening  he  received  the  wound  in  liia  hand.  I  aiu  pusitis'* 
that  claimaut  was  uot  doing  any  duty,  guarding  or  picket  duty,  as  he  did  not  di» 
anything  of  that  kind.  I  know  it  was  permission  to  hunt  and  nothing  else.  Th*  ri* 
was  no  necessity  for  anyone  to  hunt,  as  we  had  sufficient  rations  without  it,  and  tL*- 
blacksmith  had  to  look  out  for  the  shoeing  of  the  horses  and  the  claimant  only  t«> 
cook,  and  the  hunting  was  done  only  in  their  leisure  time,  to  pass  away  the  tiint- ami 
for  their  pleasure. 

The  claimant  was  outside  the  tamp,  under  permission  of  bis  captain, 
enj^^aged  in  hunting  with  a  gun,  which  was  accidentally  dischargeil 
causing  the  injury  alleged  as  a  basis  for  pension.  The  only  questioii 
in  the  case  is  this :  Was  he  then  in  line  of  duty  as  contemplat<e<l  by 
the  law  ? 

The  distinguishing  feature  of  this  case  consists  in  the  careles^^  and 
negligent  manner  of  the  claimant  at  the  time  of  the  at^cident  in  placing 
his  hand  upon  the  muzzle  of  the  loaded  gun  while  laying  it  upon  the 
ground.  In  this  material  respect  this  case  is  unlike  that  of  Margaret 
Hoft'man  (9  P,  1).,  227),  in  which  the  soldier,  while  out  on  a  pass,  euga^eil 
in  hunting,  was  killed  by  the  accidental  discharge  of  a  gun.    The 
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proper  medical  oflScer  recorded  the  death  of  soldier  as  having  occurred 
iu  line  of  duty,  for  the  reason  that  an  examination  of  the  facts  and  cir- 
cumstances surrounding  the  fatal  occurrence  did  not  show  any  "willful 
neglect  or  immoral  conduct." 

There  is  a  similar  distinction  between  the  case  at  bar  and  that  of 
Henry  A.  Ilelmer  (L.  B.,  286,  p.  11),  in  which  the  claimant  was  injured 
by  being  thrown  from  a  horse  he  was  riding,  in  company  with  and  at 
the  request  of  one  of  his  commanding  otticers,  over  the  battlefield  of 
Pea  Uidge,  Ark.,  looking  after  the  dead  and  wounded  of  their  command. 
In  the  Ilelmer  case  it  was  held: 

lie  went  over  said  battlefield  with  and  at  the  request  of  his  Hiiperior  officer,  when 
all  w«»re  perinitt4»d  and  encouraged  to  j^o,  and  a8  the  injury  was  not  the  result  of  his 
own  misconduct,  the  records  of  the  War  Department,  stating  that  he  was  in  the  line 
of  duty  at  the  time  he  was  injured,  will  be  accepted. 

In  the  case  of  Henry  Newman  (8  P.  D.,  532)  the  Department  Jin- 
noanced  the  principle  that  an  injury  received  by  a  sohlier  while  engaged 
in  playing  a  game  of  baseball  may  create  a  pensionable  status,  since 
the  War  Department  encourages  athletic  sports,  and  an  enlisted  man, 
while  engaged  in  such  sport,  in  camp  or  garrison,  is  regarded  as  being 
in  line  of  duty.  The  element  of  misconduct  or  negligence  is  not  involved 
in  the  Newman  case. 

In  the  case  of  Diana  B.  Grott*  (8  P.  D.,  91)  it  is  held: 

Disability  or  death  from  a  contributory  or  secondary  cause,  which  could  have  been 
avoi<led  by  the  exercise  of  ordinary  care  and  discretion,  does  not  confer  the  right  to 
pension. 

The  claimant  in  this  case,  while  in  possession  of  a  loadwl  gun,  placed 
bis  hand  upon  the  muzzle  thereof  and  ijui  it  down  upon  a  rock,  thereby 
causing  the  injury  wliich  he  received.  This  was  not  the  conduct  of  a 
prudent  man,  and  the  consequence  of  such  negligence  might  have  been 
avoided  by  the  exercise  of  the  slightest  care  and  prudence.  It  is  there- 
fore held  that  claimant  at  the  time  he  received  the  injury  was  not  in  line 
of  duty. 

For  the  reasons  above  mentioned,  the  departmental  opinion  is  adhered 
to  and  the  motion  overruled. 

HATES-l*UAC"riCE. 

Nixon  IIees. 

IVhere  the  basis  of  a  claim  under  the  act  of  June  27, 1H90,  is  the  loss  of  sight  of  one 
eye,  which  disabling  cause  is  shown  to  have  existe<l  at  the  date  of  tiling  the 
declaration,  and  the  claim  was  rejected  under  the  prevailing  practice  on  the 
gronnd  that  such  condition  did  not  con.stitute  a  ratable  disability  under  said 
act,  the  subsequent  adoption  of  the  rule  which  allows  a  rate  for  such  disability 
operates  to  vacate  the  former  adverse  action  and  to  allow  the  claim. 

Assistant  tSecretary  Webster  Davis  to  the  Commissioner  of  Pensions j 

Auyiist  8,18f)S. 

The  papers  in  this  case  were  returned  from  the  Burc^au  July  15, 1808, 
with  the  suggestion  that  the  motion  be  further  considered  with  a  view 
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to  reopen  the  case,  inasmuch  as  the  loss  of  sight  of  one  eye,  which  is 
shown  in  this  case,  is  under  present  practice  ratable  iu  claims  under 
the  act  of  June  27, 1890,  The  report  of  the  medical  referee  of  February 
25, 1898,  in  this  case,  to  which  you  invite  my  attention,  is  as  follows: 

This  appellant,  on  Aagast  17,  1892,  filed  a  claim  under  the  act  of  Jnne  27,  1890, 
which  was  rejected  February  11,  1895. 

He  filed  anothef'  claim  April  5,  1895,  which  was  a1«o  rejected,  June  22, 1896,  on  the 
ground  of  no  ratable  degree  of  disability  under  said  act. 

On  July  20, 1896,  he  appealed  from  these  adverse  actions.  The  Department,  in  a 
decision  rendered  October  24,  1896,  affirmed  the  rejections.  A  motion  for  a  reeoa- 
sideration  pf  departmental  action  was  filed  March  8,  1897,  which  was  overruled 
April  10,  1897. 

A  second  motion  for  reconsideration  was  received  September  16, 1897,  and  the  caee 
is  returned  by  the  Department  ''for  a  report  of  the  medical  referee,  and  his  opinion 
whether,  from  a  medical  standpoint,  claimant  was  shown  to  be  ratably  disabled 
under  the  act  of  June  27,  1890.  He  will  also  please  state  whether  the  claimaoU 
under  said  act  are  now  being  rated  as  pensionably  disabled  on  account  of  loes-of 
sight  of  one  eye  and,  if  so,  the  reason  and  authority  for  such  rating." 

In  the  oi)inion  of  the  medical  referee,  dated  September  15, 1896,  and  attached  to 
face  brief,  it  was  held  that  the  rejections  of  claims  under  the  act  of  June  27, 1890. 
were  proper  for  the  reason  that  there  was  no  objective  evidence  that  the  soldier 
suffered  with  rheumatism  as  alleged,  and  that  the  rates  recommended  by  the  examin- 
ing surgeons  were  not  warranted.  This  opinion  still  obtains  so  far  as  rheumatism 
is  concerned. 

The  certificates  of  examination  in  the  case  show  that  the  soldier  has  lost  the  eight 
of  bis  right  eye.  At  the  dates  of  the  rejection  and  the  affirmation  thereof  by  the 
Department  it  was  held  that  the  loss  of  sight  of  an  eye  did  not  constitute  a  degree 
of  disability  under  the  act  of  June  27, 1890,  which  would  warrant  a  rate. 

On  May  3, 1897, 1  instructed  the  medical  examiners  that  hereafter  the  loss  of  sight 
of  one  eye  should  be  rated  under  the  act  of  June  27,  1890,  at  $6  per  month.  Tb«e 
instructions  were  based  upon  my  knowledge  that,  as  a  matter  of  fact,  the  loss  of 
sight  of  an  eye  does  materially  abridge  a  man's  ability  to  earn  a  support  by  manual 
labor,  and,  in  a  degree,  warranting  the  minimum  rate  under  said  act. 

In  accordance  with  this  view,  this  appellant  is  entitled  to  a  rate  as  indicated. 

In  view  of  the  present  practice,  as  announced  on  page  07,  of  Practice 
of  the  Pension  Bureau,  paragraph  13,  approved  April  9,  1898,  the 
departmental  decision  of  April  16,  1898,  overruling  the  motion  for 
reconsideration  of  departmental  decision  of  October  24, 1S96,  affirming 
the  Bureau  action  of  June  22,  1896,  rejecting  claim  No.  1126208,  filed 
April  5, 1895,  under  section  2  of  the  act  of  June  27, 1890,  on  the  ground 
that  no  ratable  disability  was  shown,  is  hereby  recalled  and  rescinded. 

The  motion  for  reconsideration  is  sustained,  and  the  case  i»  reopened 
and  remanded  for  further  adjudication  in  harmony  with  the  present 
practice. 
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nonresidents-adjudication. 
Hbnby  MgFadoeb. 

The  lawmakiog  power  has  made  do  distinction  between  applicants  for  pension  by 
reason  of  their  place  of  residence  since  the  war,  and  there  should  bo  none  in  the 
execation  of  the  law;  and  all  orders  or  instructions  Which,  in  effect,  suspend  or 
prevent  a  prompt  and  impartial  adjadication  of  claims  filed  by  nonresidents  are 
revoked,  and  there  shall  be  no  distinction  between  claims  filed  by  those  who 
reside  in  this  country  and  those  who  reside  in  foreign  countries. 

Amstant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  12, 1898. 

On  the  2d  ultimo  an  appeal,  filed  by  Taber  and  Whitman  Company, 
trom  the  practice  in  yonr  Bureau  denying  to  applicants  for  pension, 
and  for  increase  of  pension,  residing  without  the  United  States,  an 
order  for  their  medical  examination,  and  thus  suspending  indefinitely 
adjudication  in  such  claims,  was  referred  to  you  for  report  showing 
under  what  authority  of  law,  or  order  of  record,  your  Bureau  was  thus 
operating. 

Appellants  referred  to  the  case  of  Henry  McFadger,  No.  42179,  in 
which  order  for  medical  examination  was  withheld,  and  also  to  another 
claim  in  which  they  are  the  recognized  attorneys,  wherein  action  was  sus- 
pended by  authority  of  a  chief  of  division  of  your  Bureau,  as  follows: 

By  order  of  the  Commissioner  of  Pensions,  dated  November  23,  1897,  all  claims 
referred  to  the  medical  referee  for  medical  examination  of  claimants  residing  in 
foreign  countries  will  be  retomed  to  the  files  of  the  adjudicating  divisions  without 
insning  orders  for  such  examination,  there  to  remain  until  further  orders. 

In  response  I  have  your  report  of  the  6th  instant,  in  which  you  devote 
considerable  space  to  the  conditions  of  the  McFadger  case,  wliich  are 
not  under  consideration  only  so  far  as  such  conditions  may  justify  the 
delay  in  adjudication. 

Your  rei)ort  pertinent  to  the  question  at  issue  is  as  follows: 

Congress  saw  the  excesses  and  the  abuses,  to  some,  extent  in  our  pensioning  those 
living  abroad,  who  conld  not  be  found  in  this  country,  and  accordingly  took  a  most 
radical  step  by  stopping  payment  for  a  time  of  all  those  pensioned  under  the  law  of 
1890. 

The  attorneys  point  out  to  yon  how  the  way  is  open  for  your  Commissioner  to 
enlarge  the  pension  business  abroad,  but  they  don't  mention  that  the  law  is  not 
mandatory.  I  have  no  satisfactory  means  at  my  command  to  identify  a  claimant 
with  the  service  when  he  lives  outside  tho  jurisdiction  of  the  United  States. 

I  have  issued  no  orders  on  this  subject,  but  I  did  instruct  the  medical  referee  last 
November  to  return  some  foreign  cases  in  his  division  to  the  files  until  I  was  ready 
to  consider  them.  This  matter  has  been  the  subject  of  discussion  here  in  the  Bureau 
among  my  most  competent  men  and  advisers,  and  I  have  had  it  carefully  examined, 
too,  from  a  legal  standpoint,  and  I  am  convinced  that  my  Jurisdiction  is  limited  to 
the  United  States,  although  the  gentlemen  cite  you,  or  intimate,  what  was  done  in 
the  past. 

I  am  clearly  of  the  opinion  that  so  long  as  we  have  over  600,000  claims  pending  in 
this  Bureau,  claims  of  Americans,  that  live  in  America,  that  pay  taxes  in  America, 
that  fought  to  save  America,  and  would  do  so  again  if  necessary — I  say  I  am  clearly 
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of  the  opinion  that  if  there  shonhl  be  any  preference  given  it  should  be  given  Ui 
Americans  first,  and  not  to  men  who  have  been  disabled  years  after  they  rendered  a 
a  few  months'  service  at  their  choice;  and,  as  I  said,  I  can  not  find  any  law  that  is 
mandatory  on  this  subject  to  compel  me  to  allow  a  case  that  is  up  on  prima  facie, 
ex  parte,  without  examining  the  merits,  to  protect  this  Government. 

It  is  presumed  that  no  claim  is  allowed  "without  examining  the 
merits,  to  protect  this  Government.-'  The  vital  question  at  issue  is 
whether  there  is  authority  vested  in  the  Commissioner  of  Pensions  to 
discriminate  against  a  class  of  pensioners,  or  applicants  for  pension, 
because  they  reside  without  the  limits  of  the  United  States;  and,  in 
doing  so,  is  the  spirit  and  letter  of  the  law  properly  executed! 

In  a  recent  article  for  publication,  you  stated  as  follows: 

Although  so  widely  scattered,  the  pensioners  who  reside  abroad  are  not  numerous. 
There  are  something  like  fonr  thousand  in  all,  one-half  of  them  in  Canada. 

These  are  already  i)ensioners,  some  of  whom  have  been  placed  on  the 
roll  under  former  Administrations,  and  include  those  who  were  pen- 
sioned before  and  after  their  departure  to  a  foreign  country.  Many 
of  these,  doubtless,  under  former  practice,  have  had  their  pensions 
increased  while  abroad;  and  their  right  to  an  adjudication  of  a  claim  for 
original,  or  an  increase  claim,  has  not  hitherto  been  questioned.  To  do 
otherwise  would,  in  effect,  deny  to  a  claimant  a  statutory  right  defi 
nitely  conferred. 

A  temporary  or  permanent  residence  in  a  foreign  country  does  not 
work  a  forfeiture  of  the  rights  of  a  soldier  or  sailor  of  the  late  war, 
under  the  pension  laws.  On  the  contrary.  Congress  has,  from  time  to 
time,  made  provisions  for  granting  nonresidents  a  pension,  in  the 
nature  of  special  legislation  in  their  behalf. 

Section  21  of  the  act  of  Congress  approved  March  3, 1873,  provides 
that  declarations  of  claimants  residing  in  foreign  countries  may  be 
executed  before  a  United  States  minister  or  consul,  or  before  some 
officer  of  the  country  duly  authorized  to  administer  oaths  for  general 
purposes,  and  whose  official  character  and  signature  shall  be  duly 
authenticated  by  the  certificate  of  a  United  States  minister  or  consul 

Also,  in  the  act  of  July  25, 1882,  provision  was  made  for  the  medical 
examination  of  claimants  residing  in  foreign  countries,  as  follows: 

The  fee  for  the  examination  of  claimants  who  reside  out  of  the  United  Stat** 
shall  not  exceed  ten  dollars,  which  shall  be  paid,  upon  the  presentation  of  satisfa*-* 
tory  vouchers,  out  of  the  appropriation  for  the  payment  of  the  examining  surgeons, 
and  through  the  United  States  consulate  nearest  to  the  claimant*s  place  of  residence. 

It  is  true  that  in  the  act  of  Congress  approved  March  1, 1893,  it  was 
provided  that— 

From  and  after  July  1, 1893,  no  pension  shall  be  paid  to  a  nonresident,  who  is  not  a 
citizen  of  the  United  States,  except  for  actual  disabilities  incurred  in  the  service. 

This  provision  of  law  doubtless  had  reference  to  claims  of  nonresi- 
dents under  the  act  of  June  27,  1890,  but  even  this  was  subsequently 
repealed  in  the  act  approved  March  13,  1895,    It  is  evident  the  pension 
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laws  apply  with  equal  force  to  domestic  and  foreign  applicants,  with 
the  distinction  that  additional  regulations  have  been  found  necessary 
in  the  prosecution  of  claims  of  those  who  reside  abroad. 

Why  this  legislation  on  behalf  of  foreign  claimants,  except  for  the 
purpose  of  recognizing  their  just  rights  under  the  general  pension  sys- 
tem and  ijroviding  a  way  for  tbe  prosecution  of  their  claims? 

To  hold  that  an  adjudication  of  such  claims  is  not  mandatory  is  to 
bold  that  any  of  the  pension  laws  may  be  executed  at  the  will  of  the 
administrative  power,  or  that  certain  claimants  may  be  granted  their 
statutory  rights  and  from  another  class  such  rights  may  be  withheld. 

You  state — 

I  am  convinced  that  my  jurisdiction  la  limitodtothe  United  Statos.  *  *  *  Can 
not  identify  claimants,  etc. 

If  the  law  be  properly  executed  your  jurisdiction  will  not  be  extended 
beyond  the  limits  of  the  United  States;  and  as  you  accept  the  identity 
of  pensioners  abroad  upon  the  receii>t  of  every  payment  of  pension,  I 
see  no  reason  why  the  method  adopted  by  your  predecessors  in  identi- 
fying claimants  should  not  be  continued,  with  proper  safeguards. 

At  least,  the  rights  under  the  law  of  chiimants  residing  in  foreign 
countries  should  not  be  abridged,  and  every  opportunity  should  be 
freely  given  to  them  to  establish  their  claims  without  discrimination. 

Some  of  these  claimants  are  native-born  American  citizens,  tempo- 
rarily, perhaps,  residing  abroad;  others,  although  of  foreign  birth,  took 
the  oath  of  allegiance  to  the  United  States  Government  and  rendered 
valiant  service  in  the  Army  or  Navy. 

The  lawmaking  power  has  made  no  distinction  by  reason  of  their 
place  of  residence  since  the  war,  and  there  should  be  none  in  the  exe- 
cution of  the  law. 

For  these  reasons  I  deem  it  proper  to  direct  that  all  orders  or  instruc- 
tions which,  in  effect,  suspend  or  prevent  a  promjjt  adjudication  of 
claims  filed  by  nonresidents  shall  be  revoked,  and  that  in  this  respect 
there  shall  be  no  distinction  between  claims  filed  by  those  who  reside 
in  this  country  and  those  who  reside  in  foreign  countries. 


DE ATTI  C AUS E-POISOXrXG . 

Lauba  Hall,  now  Grego  (widow). 

Soldier's  deatli  from  an  overdose  of  opium,  which  he  was  in  the  habit  of  taking  as  a 
remedy  for  diarrhea  contracted  in  the  service,  but  which  wa«  probably  acci- 
dental and  not  intentional,  conld  not  bo  considered  to  have  been  in  any  way  a 
result  of  the  disease  or  otherwise  connected  with  his  military  service. 

Assistant  Secretary  Webster  Daius  to  the  Commissioner  of  Pensions^ 

Aufjnst  13,  JS98. 

In  the  claim  for  i)ensioii  of  Laura  Hall,  now  Gregg,  as  widow  of 
James  Ladson  Hall,  late  set^jnd  lieutenant  Company  0,  Ninety-ninth 


440  DECISIONS   RELATING   TO   PENSIONS. 

Pennsylvania  Infantry,  a  motion  has  been  entered  July  21, 1898,  for 
the  reconsideration  of  my  decision  of  April  14, 1898,  snstaining  yoor 
rejection  of  said  claim  on  the  ground  that  soldier's  death  from  opium 
poisoning  was  not  the  result  of  chronic  diarrhea  contracted  by  hun  in 
the  service,  nor  otherwise  connected  with  said  service.  The  basis  of 
that  decision  was  that,  although  the  soldier  suffered  from  attacks  of 
diarrhea,  the  only  effective  remedy  for  which  was  opium  taken  in  some 
form,  yet  his  death  was  not  due  to  the  disease,  but  to  carelessness  or 
mistake  in  the  use  of  the  remedy,  and  under  the  law  it  could  not  be 
regarded  as  the  result  of  disability  contracted  in  the  service. 

The  contention  of  this  motion  is  that  soldier  being  accustomed  to 
take  laudanum  to  allay  the  pain  caused  by  the  attacks  of  diarrhea,  he 
usually  kept  a  vial  of  it  near  him,  and  the  fact  that  he  accidentally 
took  an  overdose  of  the  drug,  which  resulted  in  his  death,  should  not 
be  attributed  to  carelessness  or  contributory  negligence,  but  should  be 
considered  to  have  been  unavoidable,  and  his  death  the  result  in  effect 
of  the  disease  contracted  in  service;  that  is,  if  it  had  not  been  for  the 
existence  of  said  disease  the  fatal  dose  would  not  have  been  takeo. 
There  is  then  cited  the  ruling  in  a  decision  by  Assistant  Secretary 
Hawkins  in  the  case  of  the  widow  of  Francis  O.  Miller  (2  P.  D.,  214), 
to  the  effect  that — 

The  relation  of  cause  and  effect  mnst  exist  in  the  sense  that  the  cause,  i.  e.,  wonnd, 
injury,  or  disease  received  or  contracted  in  the  service,  mnst  be  the  thin^:  or  condi- 
tion without  which  the  result,  i.  e.,  death,  would  not  have  occurred. 

The  material  facts  in  this  case  were  recited  in  the  decision  com- 
plained of,  but  may  be  again  briefly  summarized  for  the  purpose  of 
placing  the  exact  circumstances  of  soldier's  death  clearly  before  the 
mind.  During  his  service,  in  1802-G3,  the  soldier  contracted  chronic 
diarrhea  and  continued  to  suffer  from  it  to  the  time  of  his  death.  The 
attacks  of  the  disease  were  severe,  and  on  the  prescription  of  a  physi- 
cian he  began  using  opium,  usually  in  the  form  of  laudanum,  as  tlie 
only  remedy  that  would  effectually  relieve  the  pain.  He  kept  a  tobacco 
store  in  Philadelphia,  Pa.,  and  usually  had  a  small  bottle  of  the  drug 
on  his  desk,  to  be  used  whenever  the  attacks  of  the  disease  came  on 
or  he  had  unusual  distress  in  his  stomach.  About  September  11, 1870, 
he  complained  of  being  ill  and  asked  his  clerk  to  get  a  carriage  to  take 
him  to  Woodbury,  N.  J.,  about  10  miles  from  Philadelphia,  and  where 
his  wife  was  staying.  During  this  trip  it  is  supposed  the  soldier  took 
the  overdose  of  opium.  On  his  arrival  at  his  destination  he  told  bis 
wife  not  to  let  him  go  to  sleep,  and  he  seemed  very  ill.  A  physician 
was  called,  when  it  was  discovered  that  he  was  suffering  from  narcotic 
poisoning,  from  which  he  died  in  three  hours.  It  is  not  detinitely  shown 
just  when  the  overdose  of  the  drug  was  taken,  that  is,  whether  early 
in  the  journey  or  just  before  arrival  at  Woodbury,  and  it  is  not  shown 
whether  it  was  taken  with  suicidal  intent  or  by  accident,  but  it  was 
presumed  to  be  a  mistake,  because  be  had  been  in  the  habit  of  taking 
the  remedy  at  such  times  as  he  wished  or  believed  he  needed  it. 
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In  the  former  decision  it  was  stated  that  it  was  not  iniportant  to 
determine  whether  the  dose  of  the  narcotic  which  caused  death  was 
taken  intentionally  or  by  mistake.  The  main  point  was  that  death  was 
not  caused  by  the  disease  contracted  in  service,  but  by  some  fault, 
carelessness,  or  mistake  in  the  use  of  the  remedy  for  that  disease. 
Therefore  the  soldier's  death  could  not  be  considered  in  any  way  con- 
nected with  his  military  service.  And  this  position  seems  altogether 
correct,  while  the  contention  that  if  the  disease  had  not  existed  the 
fatal  dose  would  not  have  been  taken  is  by  no  means  tenable.  It  may 
be  perfectly  legitimate  to  use  any  remedy  prescribed  by  a  reputable 
physician  for  a  disease,  but  because  so  prescribed  once,  and  because 
found  effectual  as  prescribed,  is  no  reasou  why  carelessness  or  negli- 
gence or  mistake  from  any  cause  in  its  use  should  make  the  taking 
of  an  overdose  have  the  relation  of  cause  and  effect  with  the  disease 
which  it  was  designed  to  relieve.  It  would  seem  that  the  very  nature 
of  the  remedy  in  this  case,  its  deadly  effects  when  taken  in  too  large 
quantities,  of  which  the  soldier  must  have  known,  would  have  called 
for  the  exercise  of  all  the  more  caution.  It  does  not  seem  at  all  admis- 
sible to  recognize  such  a  connection  between  the  cause  of  death  and 
the  military  service  as  is  here  sought  to  be  upheld. 

Nor  does  the  citation  of  the  ruling  in  a  former  decision,  as  before 
quoted,  help  the  case.  That  ruling  contemplates  that  the  wound, 
injury,  or  disease  received  or  contracted  in  the  service  should  be  a 
direct  contributing  and  predominating  factor  in  the  cause  of  death, 
and  without  which  death  would  not  have  occurred.  This  can  not  be 
said  to  be  true,  in  any  sense,  in  the  case  of  this  soldier.  It  is  nowhere 
stated  or  proven  that  he  was  ever  in  any  precarious  state  or  danger  of 
dying  from  his  attacks  of  diarrhea.  All  that  is  shown  is  that  these 
were  severe  at  times,  and  caused  him  considerable  pain,  which  was 
relieved  by  the  remedy  he  used.  Said  ruling  could  not  have  had  ref- 
erence to  the  relational  effects  of  the  misuse  of  a  drug  with  the  military 
service. 

Other  rulings,  having  a  more  direct  bearing  on  this  claim  under  con- 
siderati€«i,  will  give  a  clearer  understanding  of  the  intendment  of  the 
law  and  the  position  of  the  Department  in  cases  involving  like  facts. 
Some  of  these  rulings  are  here  quoted : 

Where  the  soldier's  death  was  caused  by  an  overdose  of  morphine  administered  by 
himself  upon  his  own  responsibility  but  with  no  suicidal  intent:  Held,  No  basis  for 
widow's  claim.    (Alice  E.  Travers,  1  P.  D.,  110.) 

Death  mnst  he  shown  to  have  been  the  natural,  direct,  or  proximate  result  of  dis- 
ease contracted  in  the  service ;  and  where  death  resulted  from  an  overdose  of  lauda- 
nnm,  taken  through  mistake  or  carelessness,  the  death  cause  is  too  remote  from  the 
soldier's  pensionable  canse  of  diarrhea  to  be  accepted.  (Mother  of  John  G.  Stack,  2 
P.D.,153.) 

Soldier's  death  (after  discharge)  from  poisoning  in  consequence  of  a  mistake  made 
by  the  physician  who  was  treating  him  for  a  disease  claimed  to  have  been  contracted 
in  the  service,  or  by  the  druggist  in  putting  up  the  medicine,  can  not  be  accepted  as 
being  so  directly  connected  with  his  military  service  as  to  warrant  the  allowance  of 
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pension  to  hie  widow  under  section  4702,  Revised  Statutes.     (Ellen  Fljrnn,  widow, 
8P.D.,54.) 

Death  resulting  from  the  morphine  habit,  though  coQtrai't(*<l  by  using  the  drug  to 
relieve  pain  caused  by  a  malady  contracted  in  the  service  and  iu  line  of  duty,  not  on 
the  advice  of  a  physician  but  on  soldier's  own  responsibility,  can  not  be  accept^Ml  as 
due  to  the  service  in  the  line  of  duty.     (Jessie  M.  Wballau,  widow.  S  P.  D.,  131.  > 

Under  these  rulings  and  upon  the  facts  as  they  appear  in  the  evi- 
dence in  this  case  the  former  decision  upholding  the  rejection  of  the 
claim  was  correct,  and  this  motion  is  accordingly  overruled. 


DESERTION— RESTORATION. 

Daniel  McGraw. 

Thii*  appellant  was  pensioned  for  disability  incnrriMl  during  his  first  term  of  service, 
from  which  he  was  honorably  discharged  May  24,  1S()2,  from  that  date.  He 
was  subseriueutly  drafted  and  served  until  April  8,  1864,  when  hv  de8i»rte<l. 

Held,  That  he  is  entitled  to  restoration  of  his  pension,  deducting  pension  for  the 
whole  period  during  which  he  could  have  been  legally  held  to  service  under 
the  draft.     (John  Norton,  9  P.  I).,  382.) 

Assiatant   Secretary    Webster  Davis  to  the  Commissioner  of  Pensioh4i, 

August  13, 1898. 

Daniel  McGraw,  late  private,  Company  F,  Eighty-sixth  New  York 
Volunteer  Infantry,  and  Company  K,  Seventy-sixth  New  York  Volun- 
teer Infantry,  was  formerly  pensioned  under  tlie  provisions  of  sections 
4(>92  and  4(]93,  Ke vised  Statutes,  from  May  24,  1862,  for  disease  of 
heart,  and  was  last  in  receipt  of  a  rating  of  $24  per  month. 

On  October  30, 1895,  he  was,  after  due  and  legal  notice,  dropped  from 
the  rolls  upon  the  ground  that  he  was  a  deserter  from  his  last  term  of 
service  during  the  war  of  the  rebellion. 

From  said  action  appeal  was  taken  on  August  4, 1897. 

The  official  military  record  in  the  War  Department  of  this  appellant's 
army  service  shows  that  he  first  enlisted  on  October  16,  1861,  in  Com- 
pany F,  Eighty  sixth  New  York  Volunteer  Infantry,  and  served  therein 
until  May  24, 1802,  when  he  was  discharged  upon  a  surgeon's  certificate 
of  disability,  because  of  ^* chronic  pericarditis."  He  was  drafted  on 
July  13,  1863,  and  assigned  to  Company  K,  Seventy-sixth  New  York 
Volunteer  Infantry,  and  served  in  the  latter  organization  until  April  8, 
18(>4,  when  he  deserted.  He  was  never  returned  to  his  command,  and 
was  never  discharged  from  his  last  term  of  service,  being  borne  on  the 
muster-out  roll  of  said  company  as  a  deserter  at  large.  The  War 
Depjirtment  reported  on  August  22,  189."),  as  follows: 

The  charge  of  desertion  can  not  he  removed  upon  tho  data  now  before  this 
Department.  " 

The  action  droi)ping  this  appellant  from  the  rolls  was  based  upon  the 
facts  shown  by  the  foregoing  official  record  relative  to  the  second  term 
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of  service  of  appellant  daring  the  war  of  the  rebellion  and  his  desertion 
therefrom,  and  was  in  accord  with  the  ruling  of  this  Department  in  the 
case  of  (xeorge  Lessor  (8  P.  D.,  114),  wherein  it  was  held  that  a  claim- 
ant against  whom  there  stands  a  charge  of  desertion  nnder  an  enlist- 
ment for  service  in  the  war  of  the  rebellion,  which  charge  the  War 
Department  declines  to  remove,  has  no  title  to  pension  under  any  exist- 
ing law. 

Since  said  action  was  taken,  however,  the  rather  arbitrary  and 
sweeping  decision  and  ruling  in  the  Lessor  case  has  been  very  mate- 
rially modified  and  changed  by  me  in  a  recent  decision,  rendered  June 
21,  1S98,  in  the  case  of  John  Norton  (9  P.  D.,  382),  wherein,  among 
other  things,  I  held  that — 

If  a  claim  for  invalid  peiivsion  under  sections  4692  and  4(593,  Revised  Statutes,  is 
based  upon  disability  incurred  in  line  of  duty  during  a  term  of  enlistment  from 
Trbich  the  rlaimant  was  legally  discharged,  a  desertion  from  a  subsequent  enlist- 
ment of  itself  is  not  a  bar  to  pension.  If  the  claim  was  filed  prior  to  July  1,  1880, 
the  pension  would  commence  from  th<»  date  of  di.scharj;:e  from  tlio  term  of  enlist- 
ment during  which  the  disability  was  inrurred,  but  su«h  pension  will  cease  upon 
Teenlistment  and  can  not  be  restored  while  claimant  is  in  the  service,  nor  while  in 
desertion  from  such  subsequent  enlistment. 

This  appellant  was  pensioned  for  a  disability  contracted  during  his 
first  term  of  enlistment,  and  on  account  of  which  he  was  legally  and 
honorably  discharged  from  said  term  of  enlistment  upon  a  surgeon's 
certificate  of  disability.  Consequently,  under  the  foregoing  decision 
and  ruling  in  the  Norton  case,  whidi  distinctly  and  in  terms  overrules 
and  sets  aside  the  decision  in  the  Lessor  case,  where  it  conflicts  there- 
with, his  desertion  from  his  second  term  of  service  would  not  bar  his 
title  to  said  pension,  except  during  the  period  covered  by  his  second 
term  of  service,  which,  in  this  instance,  would  be  the  period  during 
which  he  could  have  been  legally  held  to  service  under  the  draft. 

I  also  held  in  said  decision  in  the  case  of  Norton,  following  the 
opinion  of  Attorney-General  Taft  (15  Oj).,  157),  that  a  soldier  could  not 
be  considered  as  in  desertion  from  a  term  of  enlistment  for  military 
service  beyond  the  date  when  such  term  of  enlistment  would  expire, 
the  contract  of  enlistment  and  the  oft'ense  of  desertion  being  deemed 
to  terminate  at  the  same  time. 

It  is  clear,  therefore,  that  this  ai)pellant  could  not  be  held  to  be  in 
desertion  from  his  second  term  of  service  after  the  date  when  he  would 
have  been  entitled  to  his  discharge  by  reason  of  the  legal  expiration  ot 
said  term  of  service,  and  that  he  would  be  entitled  under  the  above 
cited  ruling,  to  restoration  of  his  pension  from  and  after  that  date. 

The  action  of  your  Bureau  dropping  this  appellant  from  the  rolls 
under  the  decision  in  the  case  of  Lessor  (siqyra)  is,  therefore,  hereby 
reversed  and  set  aside,  and  you  are  rcfiuosted  to  restore  him  to  the 
rolls,  and  cause  his  pension  to  be  paid  him  from  date  of  dropping,  first 
deducting  the  whole  amount  of  pension  he  received  for  the  period  cov- 
ered by  his  second  term  of  service,  which  is  the  i)eri()d  during  which 
he  could  have  been  legally  held  to  military  service  under  the  draft. 
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PATHOLOGICAL  SEQUENCE— PRACTICE. 

Thadbeus  P,  REia. 

The  soldier  is  now  pensioned  at  $16  per  month  for  ^'rheumatism  and  resulting  dis- 
ease of  heart,  and  total  deafness  of  left  ear/' 

He  claimed  increase  on  the  ground  that  the  rheumatism  had  affected  his  spinal 
column. 

On  examination  he  was  shown  to  he  suffering  from  j^ocomotor  ataxia.  The  claim  for 
increase  was  rejected  on  the  ground  that  disease  of  the  spinal  cord  coold  not 
result  from  rheumatism. 

From  this  action  the  claimant  appeals,  contending — 

First.  That  he  has  estahlished  hy  competent  evidence  that  the  locomotor  ataxia  did 
'   result  from  the  rheumatism  for  which  he  is  pensioned. 

Second.  That  the  symptoms  upon  which  the  claim  for  rheumatism  were  hoth  baseil 
and  established  were  but  the  earlier  manifestations  of  the  cord  lesion,  and  that 
the  name  of  the  pensioned  disability  should  be  changed  by  substituting  locomo- 
tor ataxia  for  rheumatism. 

Third.  That  he  is  suffering  Trom  both  rheumatism  and  locomotor  ataxia;  that  both 
disabilities  are  of  service  origin,  and  that  the  evidence  upon  which  his  claim  on 
account  of  the  former  disability  was  established  should  be  accepted  as  also  show- 
ing the  service  origin  of  the  latter. 

Held,  first.  That  although  it  is  almost  universally  conceded  by  the  medical  profes- 
sion that  rheumatism  and  locomotor  at-axia  have  one  or  more  etiological  factors 
in 'common,  and  also,  in  the  preataxic  stage  of  the  latter  disease,  certain  similar 
subjective  symptoms,  they  are,  nevertheless,  universally  considered  by  all  recog- 
nized medical  authorities  as  entirely  separate  and  distinct  diseases,  with  no 
similarity  whatever  in  their  pathological  anatomy,  and  are  not  regarded  by  tbc 
most  modern  obBervers  as  having  any  casual  relation  to  each  other,  either  patho- 
logical or  otherwise. 

Second.  That  inasmuch  as  both  rheumatism  and  tabes  dorsalis  are  shown  to  exist, 
the  contention  that  the  latter  was  mistaken  for  the  former  is  untenable. 

Third.  That  in  view  of  the  fact  that  the  Department  does  not  take  primary  action 
in  any  claim  for  pension,  the  contention  that  the  evidence  on  file  also  establishes 
the  service  origin  of  locomotor  ataxia  can  not  be  considered  until  the  merits  of 
the  claim  shall  first  have  been  passed  upon  by  the  Bureau  of  Pensions. 

Assistant  Secretary  Webster  Davis  to   the   Commissioner  of  Pensiom^ 

August  13,  189^. 

On  the  29th  of  July,  1890,  the  appellant  in  this  case,  Thaddens  P. 
E^ig,  Company  G,  Two  hundred  and  eleventh  Pennsylvania  Infantry, 
filed  an  application  for  pension  under  the  general  law  on  account  of 
"chronic  rheumatism,  neuralgia  in  head,  and  deafness  of  left  ear." 

On  June  13,  1891,  the  certificate  of  his  present  pension  of  $16  per 
month  on  account  of  rheumatism  and  resulting  disease  of  heart  and  totiil 
deafness  of  left  ear  was  issued. 

January  30,  1895,  the  soldier  filed  an  application  for  increase  on 
account  of  pensioned  causes  and  alleged  partial  deafness  of  right  ear, 
resulting  from  total  deafness  of  left  ear,  and  bronchitis,  resulting  from 
disease  of  heart,  and  stated  that  he  required  the  frequent  and  perioiiical 
aid  and  attention  of  another  person. 

This  claim  was  rejected  December  16,  1895,  on  the  ground  that  the 
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disability  dae  to  pensioned  causes  had  not  increased,  and  that  no  special 
results  of  said  causes  had  been  shown  to  exist. 

Another  application  for  increase  was  filed  April  20,  1897,  in  which 
the  claimant  alleges: 

That  he  is  informed  apd  helieves  that  the  rheumatiam  haH  afl'eeted  the  spinal 
column  and  the  muscles  uf  his  back;  that  he  is  incapacitati'd  for  all  kinds  of  uiuuiial 
labor. 

A  medical  examination  was  held  nnder  the  said  application,  at  War- 
ren, Pa.,  on  June  9, 1897,  at  which  examination  not  only  rheumatism, 
but  a  well-marked  case  of  locomotor  ataxia,  was  manifested. 

In  regard  to  the  orij^in  of  the  locomotor  ataxia,  the  said  board  con- 
cluded that  in  the  absence  of  any  syphilitic  4ii8tory  or  dyscrasia  the 
tabes  was  probably  due  to  the  long-continued  and  frequently  acute 
rheumatic  affection,  and  cited  certain  medical  authors  in  support  of 
that  view  of  the  case. 

In  an  affidavit  filed  July  1,  1897,  Dr.  Willis  M.  Baker,  of  Warren, 
Pa.,  states,  in  part,  as  follows : 

This  is  to  certify  that  I  have  examined  Mr.  T.  P.  Reig  many  times  during  the  past 
U'n  years.     *     •     * 

I  am  fully  convinced  that  the  muscular  pains  from  which  ho  has  suflTored  for  so 
long  a  time  have  been  largely  due  to  the  disease  of  his  spinal  cord,  and  not  to  rheu- 
matism. Yet  ho  has  well-defined  rheumatic  diseasi^  present.  Both  shoulder  joints 
aie  involved;  rheumatic  crepitation  is  present  in  both,  and  motion  is  at  least  limited 
to  one-half  normal  motion.  Right  knee  joint  is  also  rheumatic ;  motion  only  sliglitly 
afiected.  Its  circumference  is  three-fourths  of  an  inch  greater  than  the  left 
knee.     •     •     * 

I  regard  the  disease  of  his  spinal  cord  as  posterior  spinal  scleronis.  He  has  not  yet 
reached  the  stage  of  paralysis,  and  yet  that  stage  is  rapidly  approaching.     «     "     * 

His  condition  then,  to  sum  up,  is  practically  this:  Locomotor  ataxia,  well  defined, 
leaving  no  doubt  whatever  as  to  its  existence.  Rheumatism  present  at  this  time  in 
both  shoulders  and  right  knee. 

It  appears  from  the  papers  in  the  case  that,  upon  the  advice  of  Dr. 
Baker,  the  claimant's  family  physician,  the  soldier  went  to  Buffalo, 
N.  Y.,  to  consult  Dr.  J.  W.  Putnam,  who,  it  is  stated,  is  a  specialist  in 
diseases  of  the  nervous  system,  and  who  made  an  examination  of  the 
claimant,  the  results  of  which  are  set  forth  in  his  letter  to  Dr.  Baker, 
under  date  of  June  7, 1897,  which  letter  is  now  on  tile  in  the  case. 

Nothing  additional  is  shown  as  a  result  of  Dr.  Putnam's  examination. 
Dr.  Baker's  diagnosis  of  locomotor  ataxia  was  confirmed  by  him. 

Belative  to  the  origin  of  the  said  disability  Dr.  Putnam  states  in  his 
said  letter: 

As  to  the  causation,  I  can  find  no  history  of  any  disease  except  rheumatism.  As 
you  know,  this  is  referred  to  in  Dercnm's  book  on  Nervous  Diseases  as  one  of  the 
causes  of  locomotor  ataxia. 

It  is  observed  that  Dn  Putnam  abstains  from  stating  whether  or  not 
he  indorses  Dercum's  theory,  leaving  it  to  be  inferred  perhaps,  if  so 
desired,  that  rheumatism  was  one  of  the  accepted  causative  factors  in 
tabes  dorsalis. 
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The  said  claim  for  increase,  filed  April  20,  1897,  was  rejected  July 
14,  1897,  oil  the  ground  that  the  degree  of  disability  from  ])ensioued 
causes  had  not  increased,  and  that  locomotor  ataxia  (disease  of  spine- 
could  not  be  accepted  as  a  result  of  any  disability  for  which  the  soldiei 
was  pensioned. 

Subsequent  to  the  date  on  which  the  said  adverse  action  was  taken. 
affidavits  of  the  claimant  and  of  his  family  physician,  respectively,  were 
filed,  with  a  view  to  sluJwing  that  the  locomotor  ataxia  from  which  the 
claimant  is  now  suftering  is  of  service  origin,  anji  that  the  objective 
symptoms  upon  which  the  claim  on  account  of  rheumatism  was  both 
based  and  established  were  but  the  earlier  manifestations  of  the  existing 
lesion  of  the  spinal  cord. 

In  view  of  the  fact  that  the  appellant  is  undoubtedly  suffering  from 
both  rheumatism  and  locomotor  ataxia,  and  that  the  degree  of  disability 
due  to  the  latter  disease  far  exceeds  that  due  to  the  former,  it  is  evident 
that  the  claim  now  set  up,  that  what  was  supposed  to  be  rheumatism 
was  in  reality  locomotor  ataxia,  is  made  in  consequence  of  the  fact  that 
a  much  higher  rating  would  be  warranted  in  the  event  that  the  name 
of  the  pensioned  cause  could  be  changed  from  rheumatism  to  locomotor 
ataxia,  and  also  the  futility  of  endeavoring  to  establish  the  original 
contention  that  the  latter  disability  is  a  pathological  sequence  of  the 
former  is,  i)erliaps,  recognized. 

The  claimant  makes  the  following  statement  in  his  said  affidavit: 

*  *  *  That  he  contrack'd  rlieumatism  in  tbo  Her  vice  and  has  been  troubled 
with  it  from  dischar«:('  up  to  the  preseut  time ;  that  he  has  doctored  unceatiiDgly 
siuce  di8char|ro,  and  has  visited  some  of  the  most  famous  resorts  in  Kurope,  and  has 
been  treated  by  two  of  the  foremost  German  physicians  as  well  as  by  physicians  in 
his  own  country  for  rheumatism,  but  has  found  no  relief  from  his  pain;  that  the 
physicians  who  have  prescribed  for  him  until  recently  have  done  so  diagnosing  his 
disease  as  rhenmatisin  and  it  has  been  rheumatism  he  has  been  treated  for,  bathe 
has  found  no  relief,  altliough  having  tried  the  cures  at  watering  places  in  Europe 
and  America  as  aforesaid,  and  tliis  fact  caused  him  to  think  that  there  must  have 
been  some  mistake  made  in  diagnosing;  his  case,  for  had  he  only  had  rheumatism  he 
must  have  found  some  measure  of  relief  after  having  tried  so  many  remedies;  that 
about  three  months  ago  he  called  on  Dr.  W.  M.  Baker,  of  Warren,  and  was  by  him 
carefully  examined,  as  a  result  of  wliieh  examination  the  said  Dr.  W.  M.  Raker  told 
afhant  he  had  some  s])iual  trouble  and  suggested  his  going  to  Bulialo  to  consolt 
Professor  Putnam;  that  Mi'liaiit  soon  after  went  to  Butfalo  and  was  examined  by  the 
said  I'rofessor  Putnam,  who  told  atliaut  that  he  was  sufl'ering  from  progressive  loco- 
motor ataxia. 

Affiant  further  states  that  he  has  undoubtedly  had  and  still  has  rheumatism,  yet 
he  believes  that  he  was  su tiering  from  progressive  locomotor  ataxia  when  he  left 
the  service,  and  that  the  symptoms  of  sjiid  disease  were  mistaken  by  his  comrades 
and  himself  for  symptoms  of  rheumatism,  and  this  belief  is  based  on  the  following 
facts,  namely: 

First.  At  the  time  of  his  discharge  very  little  was  known  of  locomotor  ataxia 
even  among  ])rofessioual  men,  and  the  disease  had  hardly  been  heard  of  by  affiant 
and  his  comrades  who  have  liitlierto  ti'stitied  in  this  case. 

Second.  Affiant  being  an  especially  healthy  man,  of  sound  physique,  the  disease 
remained  in  its  first  stage  for  many  yea  is,  until  increasing  age  and  consequent 
breaking  up  of  the  system  rendered  affiant  less  able  to  withstand  the  disease. 
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Third.  Had  it  l»eeu  rbeiimatlsiii  alone  (as  w:i8  then  Biipposed)  that  affect«d  atfiant, 
it  is  reatsonable  to  Kuppose  that  Home  measure  of  relief  and  respite  from  pain  would 
have  been  gained  by  the  efforts  that  wen*  oontinually  and  at  all  times  made  to  get 
rid  of  the  disease  and  conKecjUfnt  disability ;  but,  on  the  contrary,  atliant  continued 
to  BufTer  lightning  pains  in  his  body,  armH,  and  legH,  some  Hlight  disturbances  of 
sensibility  in  the  lower  extremities,  etc.,  from  the  time  of  his  discharge  up  to  the 
present  time. 

Afliant  further  states  that  in  his  present  condition  he  is  unable  to  jierform  manual 
lalkor;  that  he  auH'ers  pain  continually  and  that  he  has  ditliciilty  in  walking,  and 
that  such  dilhculty  is  steadily  increasing. 

Affiant  further  states  that  he  has  never  had  syphilis  nor  is  his  present  condition 
due  to  his  own  vicious  habits,  but  was  incurred  in  the  line  of  duty;  and  that  his 
post-office  address  is  Warren,  Pa. 

Dr.  Baker's  affidavit  is  as  follows : 

•  •  *  That  he  has  known  the  claimant,  T.  P.  Keig,  for  abont  sixteen  years  and 
has  treated  him  off  and  on  since  that  time  up  to  within  six  years  ago  for  rheumatism; 
that  some  three  or  four  months  ago  the  said  Keig  came  to  his  otlice  and  complained 
of  sharp  pains  in  his  back,  arms,  and  legs,  inability  to  obtain  sleep  or  resf  on  account 
of  such  pains,  etc.;  that  atliant  stripped  the  said  Keig  and  carefully  examined  him 
and  foand  the  retlexcs  on  one  side  to  be  entirely  absent;  that  he  wcmt  up  and  down 
the  said  Reig's  body  with  needles,  and  found  that  in  some  spots  the  said  Keig  was 
extremely  sensitive,  while  in  others  there  seemed  to  be  no  sensation;  that  atliant 
informed  the  said  Keig  that  he  had  spinal  trouble,  and  suggested  that  he  go  to  Huifalo 
to  see  Professor  Putnam,  a  noted  specialist;  that  claimant  did  go  to  HuDalo  and  was 
treated  by  said  Putnam;  that  said  Putnam  has  since  written  to  afliant  stating  that 
said  Keig  has  progressive  locomotor  ataxia,  and  thus  verifying  affiant's  opinion  in 
the  matter. 

Affiant  further  states  that  he  has  watched  the  said  Keig  since  his  return  from 
Buffalo,  and  that  he  is  constantly  getting  worse  and  is  totally  in<>apacitated  for  the 
performance  of  manual  labor,  and  it  is  atliaut's  opinion  that  the  said  Keig  will  soon 
become  a  helpless  invalid. 

Affiant  further  states  that  while  the  said  Keig  undoubtedly  had  some  rheumatism 
when  he  first  commenced  treating  him,  ho  is  now  of  the  opinion  that  claimant  was 
suffering  from  locomotor  ataxia,  and  that,  as  no  careful  physical  examination  of 
claimant  was  made  at  the  time  he  lir.st  commenced  prescribing  for  him,  the  very 
common  mistake  was  made  in  supposing  that  claimant's  atl'ection  was  principally 
rheumatism  and  that  his  condition  and  sutfering  were  due  to  rheumatism.  Affiant 
is  satisfied  now  that  the  said  Keig  contracted  locomotor  ataxia  in  the  service — due 
to  exposure,  cold  and  wet,  and  excessive  bodily  exertions,  and  that  this  first  stage — 
the  stage  of  invasion — lasted  until  within  a  few  months  ago,  and  that  while  in  this 
stage  claimant  showed  symptoms  easily  confounded  with  rheunuitic  symptoms, 
although  there  is  no  doubt  claimant  sutl'ered  from  rlicnniatism  to  some  degree. 
Affiant  believes  that  claimant  is  now  in  the  second  stage  of  locomotor  ataxia— the 
stage  of  full  development — and  that  it  is  only  a  question  of  time  before  the  disease 
results  fatally. 

Affiant  further  states  that  the  claimant's  conditiim  is  in  no  \Yiiy  duo  to  syphilis  or 
vicious  habits  of  any  kind,  as  he  has  never  found  any  sign  or  trace  of  syphilis  in  any 
form,  although  he  has  examined  the  claimant  carefully. 

It  would  appear  from  the  allegations  of  both  the  claimant  and  his 
family  physician  that  any  idea  of  attempting  to  establish  the  original 
claim  of  the  former  that  the  locomotor  ataxia  from  which  lie  is  now 
shown  to  be  suffering  resulted  from  the  rheumatism  for  which  he  is 
pensioned  had  been  abandoned ;  and  that  he  intended  to  prosecute  his 
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claim  for  increase  on  the  ground  that  the  additional  disabling  caose, 
locomotor  ataxia,  was  an  independent  disability  of  service  origin,  as  it 
is  still  maintained  that  he  also  has  rheumatism.  As  further  eyidence 
of  this  fact,  attention  is  invited  to  a  joint  affidavit  of  C.  A  Waters  and 
A.  B.  Nesmith,  comrades  of  the  claimant,  who  have  heretofore  testified 
in  his  claim,  and  who  state  as  follows : 

That  they  were  comrades  of  Thaddeus  P.  Reig  and  have  seen  him  almost  dailj  »mc« 
being  discharged,  with  the  exception  of  the  time  said  Reig  has  been  absent  frrnn 
homo  being  treated  for  his  health;  that  they  have  hitherto  made  afiBdavits  t(»tlw 
fact  that  said  Reig  incnrred  rheumatism  while  in  the  service  and  has  saffered  from 
it  ever  since,  and  such  affidavits  are  now  on  file  in  the  Pension  Bureau  with  the 
other  papers  m  said  Reig's  case ;  that  affiants  state  from  their  own  personal  knowl- 
edge, gained  from  daily  intercourse  with  said  Reig,  that  in  the  last  few  montha  hi^ 
condition  has  been  steadily  g^^owing  worse,  and  that  ho  exhibits  symptoms  not 
usually  found  in  ^lersons  suffering  from  rheumatism ;  that  affiants  have  talked  with 
both  Reig  and  Dr.  Baker,  who  has  been  the  said  Reig's  physician  for  many  years,  and 
they  are  satisfied  that  the  said  Reig's  disability  was  principally  due  to  liM;omotor 
ataxia  contracted  in  the  service,  the  symptoms  of  which  are  so  much  like  the  symp- 
toms of  rheumatism  that  the  affiants  confounded  them  and  ascribed  the  said  Reig  jJ 
condition  as  due  to  rheumatism,  while  they  now  are  convinced  that  the  main  trouble 
with  the  said  Reig  was  incipient  locomotor  ataxia,  although  affiants  know  that  the 
said  Reig  did  suffer  more  or  less  from  rheumatism. 

Affiants  further  state  that  they  have  seen  the  said  Reig  almost  daily  since  dis- 
charge, as  aforesaid,  and  they  know  that  the  said  Reig  incurred  some  diaahilitj 
while  in  the  service  which  they  thought  was  rheumatism,  but  which  they  are  now 
convinced  Ih  locomotor  ataxia ;  that  since  discharge  the  said  Reig's  condition  liss 
grown  steadily  worse,  and  that  the  disability  which  some  time  ago  the  doctors 
called  rheumatism,  and  was  supposed  to  be  rheumatism,  is  unmistakably  locomotor 
ataxia,  and  has  developed  in  such  a  way  that  it  can  not  longer  be  confounded  with 
or  mistaken  foV  rheumatism. 

Affiants  further  state  that  they  know  the  said  Reig  is  and  always  has  been  a  man 
of  good  habits  and  are  satisfied  that  the  disability  from  which  he  is  now  safferiog— 
locomotor  ataxia— is  not  the  result  of  syphilis  or  any  vicious  habits. 

An  additional  letter,  dated  September  2,  1897,  from  Dr.  Putnam  to 
Dr.  Baker  has  been  filed  in  the  case,  and  inasmach  as  an  opinion  is 
expressed  therein  as  to  the  probable  cause  of  the  soldier's  disease  of 
the  spinal  jcord,  the  letter  is  given  in  full  herein,  and  is  as  follows: 

I  have  examined  Thaddeus  Reig  as  you  requested. 

My  opinion  is  that  the  slight  rheumatism  which  he  has  is  not  sufficient  to  aeoount 
for  all  the  pain  from  which  he  suffers. 

You  know  as  well  as  I  do  that  it  is  a  common  thing  to  find  that  patients  snffering 
with  disease  of  the  spinal  cord  (locomotor  ataxia)  have  been  treated  by  some  doctor 
for  rheumatism.  It  certainly  has  been  my  experience  to  find  patients  have  been 
treated  for  chronic  muscular  rheumatism  for  a  number  of  years  when  during  all 
that  time  the  patient  was  suffering  from  the  lightning  pains  of  ataxia. 

As  to  the  cause  of  the  ataxia  in  Reig's  case  I  am  unable  to  give  a  definite,  positive 
opinion.  There  is  no  history  or  evidence  of  syphilis.  My  only  opinion  is  that  it  i$ 
probable  that  the  exposure  to  fatigue  and  damp  during  the  army  life  was  a  con- 
tributing factor  in  the  case. 

This  letter  is  deemed  to  be  of  importance,  as  it  fully  controverts  one 
of  the  contentions  of  the  pending  appeal,  as  will  hereafter  be  shown. 
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On  the  5th  of  October,  1S97,  the  medical  referee  rendered  the  follow- 
iDg  advisory  opinion  in  regard  to  the  said  additional  evidence: 

The  papers  in  this  case  have  been  carefally  reviewed.  It  is  now  claimed  that  the 
rheumatism  originally  alleged  aud  now  pensioned  was  in  reality  locomotor  ataxia, 
and  it  is  desired  that  the  name  of  disability  be  changed  accordiDjrly. 

The  evidence  originally  filed  clearly  establishecl  a  claim  for  rheumatism,  and  from 
the  metlical  certificates  it  is  clear  that  soldier  has  some  rheumatism.  He  also  has 
locomotor  ataxia. 

There  is  testimony  on  file  tending  to  show  that  the  locomotor  ataxia  was  also  of 
service  origin.  It  can  not  be  accepted  as  a  result  of  rheamatism,  yet  it  is  ])088ible 
that  he  has  snffered  from  both  diseases,  and  if  he  can  show  to  the  satisfaction  of  the 
legal  division  that  he  also  contracted  disease  of  spiual  cord  (locomotor  ataxia)  in 
the  service,  and  a  claim  therefor  can  be  legally  submitted  for  admisniou,  a  rate  will 
be  allowed  commensurate  with  the  degree  of  disability  from  both  causus.  It  is 
observed  that  disease  of  heart  has  been  accepted  as  a  result  of  rheumutism,  aud  that 
total  deafness  of  left  ear  has  also  been  pensioned. 

The  claimant  not  being  satisfied  with  the  action  of  yonr  Barean  in 
hijB  case,  appealed  therefrom  to  thi^  Department  on  January  4, 1898. 
It  is  contended  in  the  pending  appeal  that — 

The  medical  referee  erred  in  holding  that  locomotor  ataxia  could  not  be  accepted 
as  a  result  of  rheumatism.  On  this  point  applicant  desires  to  call  attention  to  the 
report  of  the  examining  board  at  Warren,  Pa.,  in  which  report  reference  is  made  to 
certain  standard  authorities  to  the  effect  that  locomotor  ataxia  not  only  can  be,  but 
frequently  is,  the  result  of  rheumatism. 

Attention  is  also  invited  to  the  report  of  that  medical  board  and  their  opinion 
expressed  therein. 

The  affidavit  of  Professor  Putnam^  the  noted  special iHt  in  nervous  diseiises,  of 
Buffalo,  K.  Y.,  is  on  file  expressing  his  opinion  that  the  locomotor  ataxia  from  which 
claimant  is  sufl^ering  is  a  direct  result  from  rheumatism. 

Relative  to  the  contention  in  regard  to  an  opinion  expressed  by  Dr. 
Pntuam  in  his  affidavit  on  file  that  the  locomotor  ataxia  from  which 
the  claimant  is  suffering  is  a  direct  result  from  rheumatism,  attention 
is  invited  to  the  fact  that  Dr.  Putnam  has  never  made  an  affidavit  in 
this  case,  and  his  only  statements  therein  are  embraced  in  his  two 
letters  to  the  claimant's  family  physician,  both  of  which  have  been 
heretofore  referred  to.  In  his  letter  of  September  2, 1897,  the  Doctor 
states: 

As  to  the  cause  of  the  ataxia  in  Roig's  case,  I  am  unable  to  give  a  definite,  positive 
opinion.  There  is  no  history  of  syphilis.  My  only  opinion  is  that  it  is  probable 
that  the  exposure  to  fatigue  and  damp  during  the  army  life  wiis  a  contributing 
factor  in  the  case. 

As  to  the  contention  that  your  Bureau  erred  in  holding  that  loco- 
motor ataxia  could  not  be  accepted  as  a  result  of  rheumatism,  it  may 
be  stated  that  although  it  is  almost  universally  conceded  by  the  medical 
profession  that  rheumatism  and  locomotor  ataxia  have  one  or  more 
etiological  factors  in  common,  and  also,  in  the  preataxic  stage  of  the 
latter  disease  certain  similar  subjective  symptoms,  they  are,  neverthe- 
less, universally  considered  by  all  recognized  medical  authorities  as 
entirely  separate  and  distinct  diseases,  with  no  similarity  whatever  in 
p  D — VOL  9 29 
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their  pathological  anatomy,  and  are  not  regarded  by  the  most  modem 
observers  as  having  any  causal  relation  to  each  other,  either  patholog- 
ical or  otherwise. 

In  view,  however,  of  the  fact  that  it  is  further  contended  by  the 
appellant  that  inasmuch  as  he  has  never  had  sjrphUis,  and  has  never 
been  exposed  to  cold,  over  exertion  or  great  fatigue,  has  never  hail  any 
acute  disease,  except  rheumatism,  and  has  never  been  given  to  alco- 
holic excesses,  it  is  unreasonable  to  suppose  that  the  locomotor  ataxia 
from  which  he  is  suffering  is  due  to  anything  except  rheumatism,  and 
as  certain  authors,  <^  whose  authority  can  not  be  successfully  ques- 
tioned," it  is  claimed,  are  cited,  it  may  be  advisable  to  consider  what 
these  authors,  as  well  as  others,  have  to  say  upon  the  subject. 

The  authors  cited  are  as  follows: 

I  have  several  times  had  occasion  to  point  ont  the  rheamacic  origin  of  ataxia. 
(Rosenthal,  Diseases  of  the  Nervons  System,  Wood's  edition,  1879,  voL  I,  p.  244.) 

There  seems  to  be  no  doubt  that  there  is  a  caasative  relation  between  rbeuuiatiam 
and  locomotor  ataxia.     (Bartholow's  Practice,  seventh  edition,  p.  672. > 

<' Overexertion,  great  fatigue,  exposure  to  damp  and  cold,  some  acute  dt0ea.«es 

(acute  rheumatism ),  and  alcoholic  excesses  have  been  mentioned  as  caast-s. 

(Dercum's  Nervous  Diseases,  1895,  p.  633.  Topinard,  De  TAtaxie  Locomotrica,  Paria, 
1864,  p.  363.) 

The  views  of  Rosenthal  were  published  in  186i>,  as  a  result  of  his 
experience  in  the  Vienna  general  hospital,  and  as  he  exjiressed  the 
opinion  that  cold  was  the  most  frequent  cause  of  posterior  spinal  scle- 
rosis (tabes  dorsalis — locomotor  ataxia),  and  opposed  the  idea  that 
specific  disease  was  the  chief  cause  thereof,  it  is  hardly  probable  that, 
in  the  light  of  subsequent  investigation,  his  views  would  meet  with  the 
indorsement  of  the  medical  profession. 

The  opinion  credited  to  Bartholow  will  be  found  on  page  609  instead 
of  (>72,  as  stated,  and  is  not  given  as  the  views  of  the  author,  but  is 
charged  to  Topinard. 

Neither  does  Dercum  hold  of  his  own  motion  that  any  causal  relation 
exists  between  rheumatism  and  ataxia.  What  he  does  state  in  regard 
to  the  etiology  of  the  latter  disability  in  his  book  on  Nervous  Diseases^ 
page  633,  is  as  follows: 

Syphilis  is  by  far  the  most  important  etiological  factor  in  tabes. 

Fournier  places  the  percentage  of  syphilis  in  causes  of  locomotor  ataxia  as  91  to 
98  per  cent;  Erb,  at  88  per  cent;  Rumpf,at  80  to  85  per  cent;  Sachs,  at  over  90  per 
cent.  Gowers  found  only  58  per  cent  of  his  private  cases  as  sypilitic,  but  assoxned 
80  per  cent  among  the  lower  classes.  In  eighty  oases  of  locomotor  ataxia  observed 
by  me  at  the  Vauderbilt  clinic,  in  which  this  factor  was  carefully  investigated,  a 
specific  history  was  verified  in  71.  per  cent.     »     *     • 

Concussion  of  the  spine  from  falls  is  sometimes  the  cause.  Overexertion,  great 
fatigue,  exposure  to  damp  and  cold,  some  acute  diseases  (acute  rheumatism,  typhoid 
fever,  pneumonia,  diphtheria,  and  typhus),  and  alcoholic  excesses  have  been  men- 
tioned as  causes. 

It  will  be  observed  that  he  states  certain  acute  diseases  have  been 
mentioned  as  caases,  thus  throwing  the  responsibility  for  the  views 
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expressed  on  some  other  writer.  Special  attention  is  also  invited  to 
the  fact  that  only  acate  diseases  were  mentioned,  not,  as  in  this  case, 
an  old  chronic  affection  of  thirty-two  years'  standing. 

Topinard  stated  in  1864  that  among  the  diatheses  which  predisposed 
toward  progressive  locomotor  ataxia  the  rheumatismal  was  the  only  one 
the  influence  of  which  was  incontestable. 

He  would  find  much  difficulty  in  getting  any  modern  neurologiat  to 
coincide  with  any  such  view. 

Having  considered  the  etiology  of  tabes,  it  wonld  probably  be  well  to 
consider  for  a  moment  its  morbid  anatomy,  which,  as  Osier  states 
(p.  840),  consists  of— 

Selerosia  of  the  posterior  coIuiiidb  of  the  cord,  foci  of  degeneration  in  the  basal 
ganglia,  and  Hometiines  chronic  degenerative  changes  in  the  cortex  cereliri. 

The  said  lesions  are  persistent  and  characteristic  of  the  disease  in 
question. 

Eelative  to  the  morbid  anatomy  of  chronic  rheumatism,  the  same 
author  states  (p.  278),  that — 

The  synovial  membranes  are  injected,  but  there  is  usually  not  much  effunion.  The 
capsule  and  ligaments  of  the  joints  arc  thickened,  and  the  uheathH  of  the  tendons  in 
the  neighborhoo«i  undergo  similar  ult-erations,  so  that  the  free  )>lay  of  the  joints  is 
greatly  impaired.  In  long  standing  cases  the  cartilages  also  undergo  changes  and 
may  show  corrosions.  Even  in  cases  with  tbe  severest  symptoms  the  joint  may  be 
only  slightly  altered  in  appearance. 

Important  changes  take  place  in  the  muscles  and  nerves  adjacent  to  chronically 
in  darned  joint:*,  particularly  in  the  n^onoarticular  lesions  of  the  shoulder  or 
hip.     *     •     * 

As  to  the  etiology  of  the  latter  disease.  Osier  states  (p.  278)— 

This  affection  may  follow  an  acute  or  subacute  attack,  but  more  commonly  comes 
on  insidiously  in  persons  who  have  passed  the  middle  period  of  life.  In  my  experi- 
ence it  is  extremely  rare  as  a  sequence  of  acute  rlieuniatism.  It  is  most  common 
among  the  poor,  particularly  washerwomen,  day  laborers,  and  those  whose  occupa- 
tions expose  them  to  cold  and  damp. 

It  will  thus  be  seen  that  while  it  is  commonly  admitted  that  prolonged 
exposure  to  cold  and  wet,  such  as  belongs  to  certsiin  occupations,  may 
be  responsible  for  either  rheumatism  or  locomotor  ataxia,  the  lesion  is 
of  an  entirely  different  character,  attacks  different  structures,  is  mani- 
fested differently,  except  that  pain  is,  subjectively,  characteristic  of 
each,  and  it  is  not,  therefore,  believed  to  be  susceptible  of  demonstra- 
tion that  either  disease  bears  any  causal  relation  to  the  other. 

It  will  be  observed  that  in  his  various  contentions  in  the  pending 
appeal,  as  enumerated  herein,  the  appellant  is  hardly  consistent. 

First.  He  contends  that  it  was  error  not  to  accept  locomotor  ataxia 
as  a  pathological  sequence  of  rheumatism. 

Second.  That  what  was  originally  supposed  to  be  rheumatism  was 
in  rejility  locomotor  ataxiji,  and  the  name  of  the  disability  for  which 
he  is  pensioned  should  be  changed  froni  the  former  to  the  latter. 

Third.  That  he  is  suffering  from  both  rheumatism  and  locomotor 
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ataxia,  and  that  his  claim  on  account  of  the  latter  disability  should  be 
allowed  upon  the  evidence  furnished  in  the  original  claim. 

In  regard  to  the  first  contention,  the  reasons  given  herein  are,  in  my 
judgment,  ample  for  sustaining  the  action  appealed  from. 

The  second  contention  is  untenable,  by  reason  of  the  fact  that  tbe 
appellant  is  shown  to  be  suffering  from  both  rheumatism  and  locomotor 
ataxia. 

The  third  contention  is  not  properly  before  the  Department  for  con- 
sideration on  its  merits,  as  primary  action  in  the  claim  on  account  of 
locomotor  ataxia  as  an  independent  disability  of  service  origin  has  not 
yet  been  taken  by  your  Bureau. 

Therefore  the  action  appealed  from  is,  in  so  far  a«  the  refusal  of  your 
Bureau  to  accept  the  existing  locomotor  ataxia  as  a  result  of  the  rheu- 
matism for  which  the  appellant  is  pensioned  is  concerned,  hereby 
affirmed. 

The  papers  in  the  case  are  herewith  remanded  for  such  action  as  may 
be  necessary  looking  to  tbe  adjudication  of  any  existing  claim  on 
account  of  locomotor  ataxia  as  an  independent  disability  of  service 
origin. 


UEL.PL.ESS  MLNOR— ACT  JUNE  27,  1800. 

Minor  of  William  Johnson. 

Claimant  is  24  years  old,  has  been  since  18S5  an  inmate  of  an  asylum  for  feeble- 
minded persons,  does  not  know  her  age,  is  unable  to  comprehend  numbers  above 
5,  is  capable  of  receiving  only  the  most  elementary  instruction,  and,  in  tho 
opinion  of  the  surgeon  detailed  to  examine  her.  is  permanently  incapacitated  for 
earning  a  living  and  requires  the  care  and  attendance  of  another  person  daily. 

Ueld,  That  she  is  entitled  to  continuance  of  pension  as  claimed. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PenMonSi 

August  17y  1898. 

Eva  F.  Johnson,  daughter  of  William  Johnson,  deceased,  formerly  a 
soldier  in  Company  B,  One  hundred  and  third  Ohio  Infantry,  was  in 
1881  pensioned  jointly  with  two  other  minor  children  of  said  soldier. 
She  became  16  years  of  age  May  20, 1882,  and  the  youngest  miuor 
became  10  November  11, 1883.  On  July  14, 1890,  an  application  was 
filed  by  guardian  for  continuance  of  pension  to  Eva  F.,  under  the  first 
proviso  to  section  3  of  the  act  of  June  27,  1890,  it  being  alleged  that 
she  was  an  imbecile.  Said  application  was  rejected  in  June,  1898,  on 
the  ground  that  she  was  not ''  insane,  idiotic,  or  otherwise  permanently 
helpless"  within  the  meaning  of  the  law.  From  that  action  an  appeal 
was  taken  July  15, 1898. 

It  appears  from  the  evidence  that  the  claimant  has  been  since  Sep- 
tember 5, 1885,  an  inmate  of  the  Asylum  for  Feeble  Minded  »t  Colum- 
bus, Ohio.  Dr.  Gustavus  A.  Doren,  of  that  institution,  certifies  that 
'^er  physical  condition  during  that  time  has  been  fairly  good,  but  that 
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she  is  mentally  deflcieDt,  and  will  never  be  able  to  sapport  or  care  for 
herself. 

A  pension  surgeon  who  examined  her  on  April  23, 1898,  reported  as 
follows: 

Claimant  la  nnable  to  make  auy  iDtolIigible  statement  about  oondition  or  history. 
She  does  not  know  her  age  and  can  not  tell  how  long  she  has  been  in  the  institution. 
Says  she  has  six  fingers  on  both  hands.  Unable  to  comprehend  numbers  above  5. 
Can  not  read  in  books  higher  than  First  Header.  General  appearance  good.  *  *  * 
There  is  no  appreciable  debility  except  cerebral.  She  is  feeble-minded  and  has 
probably  always  been  so.  She  goes  to  school  in  the  invitation  in  the  forenoons  and 
works  in  the  laundry  in  the  afternoons,  and  seems  happy  and  contented.  *  •  • 
She  is  not  insane;  she  has  no  delusions  or  any  insane  Hti«<^niata.  She  is  feeble 
minded,  properly  classed  as  idiotic,  capable  of  receiving  a  small  amount  of  instruc- 
tion. *  *  *  No  evidence  of  disease  of  spine,  or  meninges,  or  brain,  except  the 
imperfect  development  of  the  brain  cortex.  Contour  of  head  normal.  Claimant  is 
so  disabled  from  mental  and  physical  debility  as  to  be  permanently  incapacitated 
from  earning  a  living,  though  not  entirely  helpless.  She  requires  the  frequent  and 
daily  (perlo<llcal)  aid  and  attendance  of  another  person. 

The  law  under  which  coutiuuaDce  of  peiibion  is  claimed  reads  as 
follows: 

Provided,  That  in  case  a  minor  child  is  insane,  idiotic,  or  otherwise  permanently 
helpless,  the  pension  shall  continue  during  the  life  of  said  child  or  daring  the  period 
of  such  disability,  and  this  proviso  shall  apply  to  all  pensions  heretofore  granted  or 
hereafter  to  be  granted  under  this  or  any  former  statute,  and  sach  pensions  shall 
commence  from  the  date  of  application  therefor  after  the  passage  of  this  act. 

As  the  disability  in  this  case  is  altogether  mental,  and  is  not  of  the 
character  designated  as  insanity,  the  only  quevStion  to  be  considered  is 
whether  it  amounts  to  idiocy  as  contemplated  by  the  statute. 

A  very  full  and  clear  exposition  of  the  subject  of  idiocy  in  its  legal 
aspects  is  to  be  found  in  the  decision  of  Assistant  Secretary  Reynolds 
in  the  case  of  Clarence  Loveitt  (7  P.  D.,  40*5),  from  which  I  quote  the 
following: 

Idiocy  in  law  "is  an  imbecility  or  sterility  of  mind,  and  not  a  perversion  of  the 
understanding.  When  a  man  can  not  count  or  number  20,  nor  tell  his  father's  or 
mother's  name,  nor  how  old  he  is,  having  been  frequ(>ntly  told  it,  it  is  a  fair  pre- 
sumption that  he  is  devoid  of  understanding.''  (Bouvier's  Law  Dictionary,  vol.  1, 
p.  679.) 

Blacksione  defines  an  idiot  to  be  one  ''who  hath  had  no  understanding  from  his 
nativity/'    (Hlackstone's  Com.,  p.  303.) 

With  the  English  jurists  "idiot  is  a  legal  term  signifying  a  person  who  has  been 
without  understanding  from  his  nativity,  and  whom  the  law  therefore  presumes 
never  likely  to  attain  any.  If  a  man  has  any  glimmering  of  reason,  so  that  he  can 
tell  his  parents'  age,  count  20,  or  uuderHtand  the  like  common  matters,  it  is  said  he 
is  not  an  idiot."    (Laws  of  Idiots  and  Lunatics,  Collison,  vol.  1,  p.  3.) 

According  to  Lord  Coke  an  idiot  "is  one  which  from  his  nativity,  by  a  perpetual 
infirmity,  is  non  compos  mentis."    (Collison,  vol.  1,  p.  118.) 

Under  the  English  procedure  persons  non  compos  mentis  are  divided  into  two 
classes — idiots  and  lunatics.    (Ibid.,  p.  122.) 

Chancellor  Kent  laid  down  the  following  rule:  "Thus  imbecility  of  mind  is  not 
sufficient  to  set  aside  a  contract  where  there  is  not  an  essential  privation  of  the 
reasoning  faculties  or  an  incapacity  of  understanding  and  acting  with  discretion  in 
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the  ordinary  aftairs  of  life.  Thin  inoapacity  ia  now  the  test  of  that  nnsoundnoM  of 
mind  which  will  avoid  a  deed  nt  law/'    (Kent,  vol.  2,  p. 573.) 

There  are  degrees  of  idiocy,  and  Dr.  Howe  makes  the  following  classificstion : 

''Idiots  of  the  lowest  class  are  mere  organisms,  masses  of  flesh  and  bone  in  human 
shape,  in  which  the  brain  and  nervons  6yst«m  hive  no  command  over  the  system  of 
voluntary  muscles,  and  which  consequently  are  without  power  of  locomotion,  with- 
out speech,  without  any  manifestations  of  intellectual  or  affective  faculties. 

''Fools  are  a  higher  class  of  idiots,  in  whom  the  brain  aud  nervous  system  are  so 
far  developed  as  to  give  partial  command  of  the  voluntary  muscles;  who  have,  con- 
sequently, considerable  ]>ower  of  locomotion  and  animal  action,  partial  develop- 
ment of  the  intellectual  and  affective  faculties,  but  only  the  faintest  glimmer  of 
reason  and  very  imperfect  speech. 

"Simpletons  are  the  highest  class  of  iiliots,  in  whom  the  harmony  between  the 
nervous  aud  muscular  system  is  nearly  perfect;  who,  consequently,  have  normal 
powers  of  locomotion  and  uuimal  action,  considerable  activity  of  the  perceptive  and 
affective  faculties,  and  reason  enough  for  their  simple  individual  guidance,  but  not 
enough  for  their  social  relations.  (Wharton  and  Stille's  Medical  Jurisprudence, 
section  685.)" 

In  the  same  work  it  is  stated  that,  "Though  we  may  fail  to  discover  a  definition 
of  idiocy  thoroughly  comprehensive,  we  are  justifitd  in  saying  that  where  there  is 
even  a  low  degree  of  intelligence  idiocy  can  not  be  said  to  exist.  The  test  is  com- 
paratively simple.  If  the  pretended  idiot  can  be  shown  to  have  intelligently  per- 
forme<l  acts  of  business  during  the  period  in  which  idiocy  be  claimed  to  have  existed, 
the  allegation  of  the  incompetency  on  this  ground  falls,  unless  fraud  or  constraint 
be  shown." 

I  can  not  believe  that  it  was  the  intent  of  Congress  to  limit  the  bene- 
fits of  the  proviso  to  seetion  3  of  the  act  of  June  27, 1890,  to  idiots  of 
the  first  class  under  Dr.  Howe's  division  or  to  idiots  of  the  first  two 
classes.  The  provision  was  undoabtedly  made  for  the  benefit  of  snch 
children  over  16  years  of  age  as  are  mentally  or  physically  incapable 
of  taking  care  of  themselves,  and  hence  have  to  be  assisted  and  cared 
for  by  parents  or  guardians. 

In  the  case  of  Frances  Stetzell  (9  P.  D.-,  9)  in  which  the  child  for 
whom  continuance  of  pension  was  claimed  was  afflicted  with  epilepsy, 
Assistant  Secretary  Reynolds  said : 

The  whole  matter,  then,  resolves  itself  to  this: 

That  this  child  hau  an  incurable  physical  malady,  which,  Judged  by  its  past  his- 
tory, iH  liable  to  become  more  aud  more  severr,  aud  which,  besides  rendering  her 
weak  and  unable  to  do  remunerative  labor,  keeps  her  also  in  a  constant  state  of 
liability  to  attacks  or  spasms,  requiring  aid  and  attention  from  others.  Thns,  while 
fluid  child  can  dress  and  undress  herself  and  attend  to  her  personal  needs,  she  could 
not  probably  obtain  employment  that  would  give  her  a  support,  by  reason  of  the 
liability  to  tits,  even  if  she  were  physically  able  to  work,  which  she  is  not,  except 
in  the  lightest  employment,  and  guided  by  her  mother. 

Taking  all  the  evidence  together,  and  considering  the  sex  of  this  child  as  well  a^ 
her  afflicted  ccmditiou,  I  am  disposed  to  the  opinion  that  she  is  permanently  helpless 
in  the  sense  intended  by  the  law,  and  that  the  pension  on  her  account  should  be 
continued. 

Following  this  decision  I  held  in  the  case  of  Ellie  Morris  (9  P.  D.,353) 
that— 

A  child  who  is  an  incurable  epileptic,  having  a  falling  fit  once  a  week  on  an  aver- 
age and  nervous  attacks  much  ofteuer,  who  is  vigorous  in  body  but  dull  mentally, 
who  is  able  to  attend  to  his  personal  wants  except  when  suffering  from  an  epileptic 
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seizure,  and  can  perform  some  remanerative  labor,  bat  not  nearly  suffloient  to  afford 
him  a  Bnpport,  is  "permanently  Lelpless''  in  the  contemplation  of  the  law,  and  the 
pension  on  his  accoant  ehonld  be  con  tinned. 

In  this,  as  iii  the  Stetzell  case,  the  gist  of  the  holding  was  that  the 
helplessness  contemplated  by  the  statute  in  question  was  not  absolute 
incapacity  for  self-help  in  x>erforniing  the  ordinary  daily  functions  of 
life,  bat  inability  to  do  business  or  to  earn  a  livelihood;  not  the  help- 
lessness of  the  paralytic,  but  the  helplessness  of  the  child  of  tender 
years  and  immature  mind. 

It  is  evident  that  the  claimant  in  this  case  is  an  idiot  of  the  highest 
class  according  to  Dr.  Howe's  classification,  but  nevertheless  an  idiot. 
She  does  not  know  her  age;  is  unable  to  comprehend  numbers  above  5; 
is  capable  of  receiving  only  the  most  elementary  instruction ;  is  per- 
manently incapacitated  for  earning  a  living,  and  requires  the  frequent 
and  daily  attendance  of  another  person.  I  am  clearly  of  the  opinion 
that  she  is  entitled  to  continuance  of  pension  under  the  proviso  to  sec- 
tion 3  of  the  act  of  June  27, 1890;  and  you  are  respectfully  requested 
to  have  action  taken  in  accordance  with  that  opinion. 

Action  reversed. 


fraui>  ani>  mistake-reimbttrsement. 
Albxander  W.  Dees. 

1.  It  appearing  that  the  disability  of  this  appellant  from  disease  of  eyes  can  not  be 

attributed  to  the  roHiiits  of  sunstroke  in  service,  and  said  disease  of  eyes  not 
being  shown  by  the  evidence  to  have  been  otherwise  due  to  his  military  service, 
the  action  terminating  ihe  pension  granted  him  on  account  thereof,  and  reject- 
ing his  claim  for  restoration  of  the  same  was  proper  and  is  affirmed,  although  the 
ground  stated  for  said  action  was  erroneous. 

2.  It  being  shown  that  the  nervous  atfection  of  face,  from  which  this  appellant  suf- 

fered prior  to  his  enlistment,  was  not  a  factor  in  the  disability  from  disease  of 
eyes  fur  which  he  was  first  erroneously  pensioned,  and  had  no  connection  there- 
with, pathologically  or  other  wImo,  all  basis  for  a  charge  of  fraud  in  obtaining 
said  pension  is  eliminated  from  this  case,  the  same  having  been  granted,  not 
through  fraud  on  his  part,  or  a  mistake  of  fact  on  the  part  of  the  Pension  Bureau, 
but  merely  as  the  result  of  an  erroueous  judgment  on  the  evidence,  and  no  legal 
grrounds  exist  for  withholding  payment  of  his  present  pension  to  reimburse  the 
Government  for  former  ]>uy!nents  mode  to  him  under  his  original  pension  cer- 
tificate OS  a  result  of  such  erroneous  judgment.     (Christian  May,  8  P.  D.,  71). 

Assistant  Secretary  Webster  Davis  to   the  Commissioner  of  Pensions^ 

August  20y  i8PcS. 

This  claim  was  carefully  considered  by  me  on  appeal  May  27, 1898, 
upon  which  date  the  papers  were  returned  to  your  Bureau,  with  a  com- 
munication requesting  an  advisory  opinion  from  tlie  medical  referee, 
setting  forth  a  full  history  of  the  case,  and  stating  all  material  facts 
and  evidence  therein,  as  follows: 

Alexander  W.  Dees,  late  captain  Third  Battery,  Michigan  Volunteer  Light  Artillery, 
was  originally  pensioned  under  the  provisions  of  sections  4692  and  4693,  Revised 
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Statntesy  for  disease  of  nerves  and  eyes,  reanlts  of  sanstroke,  from  date  of  diaeharge, 
November  20,  1802,  to  June  4,  1887,  when  he  was  dropped  from  the  rolla  npon  the 
groand  that  the  disease  for  which  he  had  been  pensioned  was  due  to  a  nervons 
affection  of  face  and  eyes  originating  and  existing  prior  to  his  entering  the  military 
service.  At  the  date  when  he  was  dropped  from  the  rolls  he  was  in  receipt  of  a 
'^second  grade''  rating  of  $30  per  month.  On  September  14,  1887,  he  applied  for 
restoration  of  his  said  pension,  and  also  alleged  rheumatism  as  an  additional  dis- 
abling cause  of  service  origin.  On  November  15,  1888,  this  claim  was  rejected,  and 
on  October  19,  1894,  he  renewed  application  for  restoration,  and  on  Jnne  25, 1892, 
and  February  26,*  1895,  he  renewed  his  claim  for  rheumatism,  and  also  alleged 
dyspepsia,  dropsy,  and  dysentery  ns  further  additional  disabling  causes  contracted 
in  service  and  line  of  duty.  « 

On  July  20,  1897,  his  claim  on  account  of  rheumatism,  dyspepsia,  and  dysentery 
was  admitted,  and  pension  allowed  him  for  said  diseases  at  $10  per  month  from  ^»ep- 
tember  14,  1887,  and  $15  per  month  from  June  15,  1892,  and  $20  per  month  from 
January  30, 1895,  but  payment  of  said  pension  to  him  was  withheld,  and  is  now  being 
withheld,  to  reimburse  the  (ioverument  for  money  erroneously  paid  him  on  his 
original  pension.  At  the  same  time  his  application  for  restoration  of  his  original 
pension  was  again  rejected. 

From  the  rejection  of  said  claim  for  restoration,  and  the  action  withholding  pay- 
ment of  his  present  pension,  as  aforesaid,  this  api)eal  was  tAken  on  September  20, 1897. 

The  appelant  alleged  in  his  original  declaration,  filed  August  11, 1863,  that  he  had 
received  a  sunstroke  in  service  on  the  28th  of  May,  1862,  while  his  battery  was  in 
action  before  Corinth,  Miss.  The  fact  that  he  was  overcome  by  heat  and  contracted 
some  disability  in  the  nature  of  a  suntroke  at  the  time  and  under  the  circumstances 
alleged  appears  to  be  well,  if  not  conclusively,  established  by  contemporaneous  offi- 
cial medical  evidence  on  file,  no  less  than  five  army  surgeons  certifying  that  tliey 
had  examined  and  treated  him  during  the  summer  and  fall  of  1862,  and  found  him 
suffering  with  effects  of  sunstroke.  The  certificate  of  medical  examination,  upon 
which  his  resignation  and  application  for  discharge  fh)m  the  service  was  based, 
states,  explicitly,  that  he  had  incurred  a  sunstroke  on  May  28,  1862,  for  which  the 
examining  surgeon  had  treated  him  during  the  following  summer.  The  officer  who 
succeeded  him  in  the  command  of  the  battery  certifies,  on  November  26,  1863,  that 
the  appellant  incurnMl  a  suuHtroke  on  the  date  and  under  the  circumstances  alleged 
by  him  that  rendered  him  nearly  insensible  for  several  days,  and  that  he  was  near 
appellant  at  the  time  and  helped  to  carry  liim  off  the  field.  An  army  surgeon,  who 
examined  appellant  for  pension  ou  August  11,  1863,  certifies  that  he  had  received* 
sunstroke  on  the  date  alleged  while  in  action  with  his  battery  before  Corinth,  Miss., 
which  had  affected  his  eyes. 

Furthermore,  there  is  on  file  a  more  recent  affidavit,  filed  on  December  20, 1897, 
from  Edward  Batewell,  who  signs  himself  '^late  surgeon  14tli  Michigan  V.  V.  Infan- 
try and  division  surgeon,  2nd  Div.,  14th  A.  C'  wherein  he  states  that  he  was  called 
to  treat  and  attend  on  the  appellant  on  May  28,  1862,  before  Corinth,  Miss.,  "who 
whilst  his  battery  was  engaged  with  the  enemy  was  overcome  by  sun."  He  minutely 
describes  the  appellants  sym])toms  and  physical  condition  at  the  time,  as  he  recol- 
lects it. 

The  evidence  upon  which  the  appellant  was  dropped  from  the  rolls  was  obtained 
by  a  Bpecial  examination  of  his  case,  made  in  1885  and  1886,  and  consists  of  the 
testimony  of  numerous  witnesses  that  for  some  years  prior  to  his  entering  the  serv- 
ice, and  during  his  service  prior  to  the  alleged  incurrence  of  sunstroke,  he  was 
aftlicti'd  with  some  sort  of  a  nervous  affection  evidenced  by  a  twitching  or  jerkiug  of 
the  facial  muscles  on  one  side.  It  does  not  clearly  appear  on  which  side  of  the  face 
this  condition  was  manifested,  but  it  is  abundantly  proven  that  it  did  exist,  and 
that  there  was  an  involuntary  contraction  of  the  muscles  about  one  of  his  eyes  and 
on  one  side  of  his  face  for  Keveral  years  at  least  prior  to  his  entering  the  Army.  This 
nervous  afl'ection  of  the  face  seems  to  have  bt-en  accepted  as  the  cause  and  source 
of  the  appellant's  disca.se  of  eyes,  and  the  fart  that  he  has  on  several  occasions 
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emphatically  denied  under  oath  that  it  existed  prior  to  the  incurrence  of  saoBtroke 
in  the  service  constitutes  the  basis  of  the  charge  of  fraud,  upon  which  the  action 
withholding  his  present  pension  is  founded.  Attention  is  invited  to  the  fact  that 
although  the  existence  of  a  nervous  twitching  or  jerking  of  the  muscles  of  one  eye 
and  one  side  of  the  face  is  shown  prior  to  enlistment,  it  does  not  appear  that  his 
vision  was  in  any  way  affected  thereby  at  that  time,  all  the  witnesses  who  testify  to 
the  existence  of  said  twitching  of  the  face  stating  that  his  eyesight  was  then  goo<ly 
and  his  eyes  appeared  to  be  sound.  The  only  evidence  appearing  in  the  ctise  tend- 
ing to  show  any  disease  or  affection  of  the  appellant's  eyes,  independent  of  said 
nervous  affection,  prior  to  his  service,  is  to  the  effect  that  a  number  of  years  before 
he  entered  the  service  he  had  suffered  from  granulated  lids  for  a  short  time,  and 
from  which  he  had  fully  recovered  long  before  the  civil  war. 

In  view  of  the  foregoing  facts  appearing  in  evidence,  it  is  deemed  advisable  before 
finally  passing  upon  this  case  on  appeal  that  the  papers  be  submitted  to  the  medi- 
cal referee,  whose  careful  and  thorough  consideration  of  all  the  eviduuce  is  requested, 
and  whose  professional  advisory  opinion,  in  aid  of  this  Department,  is  desired  upon 
the  following  points: 

^1)  Is  there  presented  by  the  proof  in  this  case  any  good  ground  or  reason,  from  a 
medical  standpoint,  why  the  evidence  should  not  be  accepted  as  establishing  the 
incurrence  of  a  sunstroke  by  appellant  in  the  service  as  alleged  f 

(2)  If  the  service  origin  of  sunstroke  be  accepted  as  proved,  can  it  be  medically 
accepted  as  the  primary  cause  and  source  of  appellant's  disease  of  eyes,  independent 
of  the  nervous  affection  of  face  nntedating  his  service f 

(3)  Is  it  possible  to  differentiate  in  this  case  between  the  results  of  sunstroke  and 
said  nervous  affection  of  face  f 

(4)  Does  the  proof  in  this  case  afford  a  just  and  reasonable  ground  for  ascribing  to 
said  nervous  affection  of  face  the  disease  of  eyes  and  loss  of  vision  for  which  this 
app<*llant  was  originally  pensioned  ratber  than  to  the  effects  of  Hunstroke  incurred 
in  tbe  servicef 

In  this  connection  it  is  suggested  that  it  would  be  advisable,  if  not  absolutely 
necessary  to  a  proper  consideration  of  this  case,  to  cause  a  careful  examination  of 
this  appellant  to  be  made  by  a  competent  and  expert  oculist,  who  should  be 
requested  to  give  a  full  and  accurate  description  of  the  present  condition  of  his  eyes 
and  a  differential  diagnosis  of  the  disease  or  diseases  with  which  they  are  affected. 

Upon  the  receipt  of  the  opinion  of  the  medical  referee,  as  herein  requested,  you 
will  please  transmit  the  same,  with  the  papers  in  this  case,  to  this  Department  for 
further  consideration  and  final  disposition  of  the  case  on  appeal. 

The  medical  referee  replied,  as  requested  iu  the  foregoing,  on  July  13, 
1898,  and  the  papers  have  again  been  transmitted  to  this  Department 
for  final  disposition  of  the  case  on  appeal. 

The  opinion  of  the  medical  referee  is  as  follows: 

This  claimant  was  originally  pensioned  (August  6,  186^1)  for  "disease  of  eyes, 
resulting  from  sunstroke,''  at  the  rate  of  $15  per  month,  which  rate  was  increased  to 
$20,  from  April  8,  1870,  for  "disease  of  eyes  and  nerves." 

His  name  was  dropped  from  the  rolls  from  June  4,  1887,  upon  the  ground  that  the 
disability  for  which  pensioned  was  due  to  a  nervous  affection  of  face  and  eye,  exist- 
ing prior  to  enlistment. 

Claimant  appeals  now  for  restoration  to  the  rolls  and  for  continuance  of  pension 
for  this  disability. 

In  consi<leriug  this  appeal,  the  honorable  Secretary  requests  an  advisory  opinion 
of  the  medical  referee  upon  the  following  points: 

1.  Is  there  presented  by  the  proof  in  this  case  any  good  reason,  from  a  medical 
standpoint,  why  the  evidence  should  not  be  accepted  as  establishing  the  incurrence 
of  a  sunstroke  by  appellant  in  th«5  service,  as  alleged? 

2.  If  the  Korvice  origin  of  sunstroke  be  accepted  as  proved,  can  it  be  medically 
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acceptetl  as  tbo  priniiiry  cause  aud  source  of  appellant's  disease  of  eyes,  independent 
of  the  rervoiiK  alVertion  of  face  antt'dating  lii8  servicef 

3.  Is  it  possible  to  diffen^ntiate  in  this  case  between  the  resolts  of  sunstroke  and 
said  nervons  affection  of  face  f 

4.  Does  the  proof  in  this  case  afford  a  Just  and  reasonable  ground  for  ascribing 
to  naid  nervons  affection  of  face  the  disease  of  eyes  and  loss  of  vision  for  which  this 
appellant  was  originally  pensioned^  rather  than  to  the  effects  of  sunstroke  incurred 
in  the  service? 

As  sugge8te<l  by  the  Department,  an  exxiert  eye  examination  was  directed,  which 
examination,  made  June  15,  1898,  shows  quite  defective  vision  in  each  eye,  not  im- 
proved by  glasses  (the  left  eye  being  only  able  to  count  fingers  at  3  feet);  slight 
conjunctivitis  of  lids.  Right  eye,  slight  haziness  in  upper  part  (of  cornea) ;  iris  and 
lens  normal ;  vitreous  full  of  large  stringy  floating  bodies ;  other  deep  structures 
and  vessels  normal.  Left  eye,  diffused  haziness  of  cornea;  deep  structures,  as  far  as 
could  be  seen,  all  normal;  marked  astigmatism,  evidently  due  to  corneal  irrega- 
larities  and  not  corrected  by  cylindrical  lenses. 

From  this  showing,  each  cornea  is  notably  hazy,  and  the  right  vitreous  full  of 
floating  bodies ;  but  all  other  eye  structures  are  normal.  The  twitching  is  shown  to 
effect  the  muHcles  of  the  right  side  of  face. 

Heplying  specifically  to  the  questions  propounded,  it  may  be  stated  that — 

1.  From  a  medical  standpoint,  the  incurrence  of  sunstroke  in  service  is  not  estab- 
lished by  the  evidence  in  the  case  for  the  reason  that  the  distinctive  symptoms 
thereof,  an  will  be  more  particularly  described  hereafter,  are  not  shown. 

2.  Even  if  service  origin  of  sunstroke  were  proved,  it  has  no  probable  connection 
with  appellant's  disease  of  eyes.  This  disease  of  eyes,  on  expert  examination,  is 
shown  t<>  be  limited  to  the  conjunctiva  and  cornea  of  each  eye  and  the  vitreous 
humor  of  right  eye.  Claimant  admitted  to  Special  Examiner  Beble  (No.  4,  p.  6)  that 
he  had  ''granulated  lids*'  about  1857,  for  which  he  treated  himself  with  zinc  sul- 
phate, copper  sulphate  (bluestone),  and  rose-water.  This  inflammation  (the  so- 
called  <'granulat<Hl  lids'*)  is  evidently  identical  with,  or  the  cause  of,  complainant's 
existing  opacities  of  cornea^  and  possibly,  also,  of  the  opacities  in  right  vitreous. 
It  has  no  probable  connection  with  the  alleged  sunstroke. 

3.  The  differential  diagnosis  between  results  of  sunstroke  and,  in  this  case,  the 
nervous  aflection  of  face,  presents  no  difficulty.  The  latter  is  the  so-called  ** habit 
chorea,"  a  spasmodic  affecticui  of  a  single  muscle,  or  an  associated  group  of  muscles, 
of  the  right  side  of  face.  No  constant  pathological  nervous  change  has  been  found 
associated  with  such  affection.  The  results  of  a  bona  fide  sunstroke  are  generally 
readily  recognized.  The  only  constant  pathological  sequel  observed  is  chronic 
inflammation  of  the  cerebral  meninges,  or,  in  very  severe  cases,  of  the  adjacent  gray 
matter  of  the  brain,  the  Rymptonis  of  which  are  marked  inability  to  endnre  heat, 
per8i8t<*nt  headache,  impairiiient  of  memory  and  mental  faculties,  and,  in  some  cases, 
insanity.  Fayrer  (Tropical  Diseases  in  India,  pp.  303-313)  shows  that  in  many  cases, 
where  marked  sequela*  and  insanity  were  clearly  traceable  to  sunstroke,  the  only 
constant  pathological  change  found  on  post-mortem  examination  was  inflammation 
of  the  cerebral  meninges,  ''the  skull  plates  thickened,  dense,  and  heavy,  and  their 
diploe  obstructed."  A  ]>atl)ological  connection  between  claimant's  affection  of  face 
and  the  results  of  sunstroke  can  not  on  medi<'al  grounds  be  admitted. 

4.  The  proof  in  this  case  does  not  afford  any  ground  for  ascribing  claimant's  dis- 
ease of  eyes  and  loss  of  vision  to  his  aflection  of  face. 

It  will  be  at  once  observed  that  the  scientific  and  expert  investiga- 
tion of  the  condition  of  this  appeHaut's  eyes,  and  the  uatare  of  the  dis- 
ease or  lesion  with  which  they  are  affected,  made  pursuant  to  the 
suggestion  in  my  foregoing  communication,  together  with  the  profes- 
sional opinion  of  the  medical  referee  based  upon  the  facts  thereby 
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developed,  puts  an  entirely  new  aspect  u\H}n  this  case  and  changes 
entirely  tbe  issues  involved  and  the  questions  to  be  considered. 

It  now  appears  that  the  nervous  affection  of  face,  whi(;h  antedated 
the  appellant's  enlistment,  and  was  supposed  to  have  been  the  original 
caase,  or  to  have  been  pathologically  connected  with  the  origin  of  the 
disease  of  eyes  for  which  he  was  originiilly  ])ensione(l,  is  not  and  has 
never  been  a  factor  in  his  disability  from  that  cause  and  never  had  any 
connection  whatever  with  his  disease  of  eyei^y  pathologically  or  other- 
wise. It  is  apparent,  therefore,  that  the  aciion  dropping  this  appellant 
from  the  rolls  was  based  upon  an  erroneous  diagnosis  of  his  disease  of 
eyes  and  upon  impro])er  and  untenable  grounds. 

It  does  not  follow,  however,  that  the  action  droppMig  the  appellant 
from  the  rolls  was  itself  wrong,  althongh  it  may  have  been  and  was 
based  upon  improper  grounds.  Unquestionably  the  evidence  in  this 
case  shows  that  this  appellant  suffered  some  sort  of  a  severe  attack 
during  his  military  service  on  May  28, 1862,  which  was  pronounced  and 
supposed  by  the  medical  officers  who  examined  and  treated  him  about 
that  time  and  soon  afterwards  to  have  been  a  sunstroke  or  something 
of  that  nature,  resulting  from  exposure  to  the  rays  of  the  sun.  The 
medical  referee  refuses  to  accept  this  attack  as  a  genuine  or  pronounced 
sunstroke,  for  the  reason  that  the  evidence  fails  to  show  that  it  was 
accompanied  or  followed  by  any  of  the  distinctive  or  recognized  symp- 
toms or  sequelflB  of  sunstroke ;  but,  however  this  may  be,  it  now  appears 
that  this  also  becomes  an  immaterial  question  in  this  case,  since  it  has 
been  demonstrated  by  the  expert  examination  of  appellant's  eyes  that 
the  disease  affecting  them  can  not  be  accepted  as  a  pathological  result 
of  sunstroke,  or  any  attack  of  a  similar  nature,  and  is,  from  its  inherent 
nature  and  characteristics,  precluded  from  being  attributed  to  any  8U(!h 
cause.  Therefore,  not  only  was  this  appellant  dropped  from  the  rolls 
upon  improper  and  erroneous  grounds,  but  the  original  grant  of  pension 
to  him  for  disease  of  eyes  was  based  upon  a  mistaken  diagnosis  of  his 
disease  and  a  wrong  conception  of  the  origin  of  his  disability. 

The  medical  referee  attributes  the  origin  of  appellant's  present  disease 
of  eyes  to  an  attack  of  sore  eyes,  or  an  inflammation  of  the  eyes  and 
lids,  with  which  he  admitted  he  suffered  in  1857;  but  whether  this  be 
true  or  not,  the  fact  remains  that  if  sunstroke,  or  the  attack,  whatever 
it  was,  which  he  is  shown  to  have  suffered  in  service  on  May  28,  1862, 
be  eliminated  as  the  primary  cause  and  origin  of  the  disease  of  eyes  for 
which  he  was  pensioned,  there  is  no  evidence  in  this  case  showing  the 
origin  of  said  disease  of  eyes  in  his  military  service,  or  connecting  it 
therewith  in  any  way  whatever.  The  appellant  never  alleged  or 
attempted  to  establish  the  service  origin  of  his  disease  of  eyes  except 
as  a  result  of  a  sunstroke,  and  there  is  not  a  particle  of  evidence  which 
tends  to  give  rise  to  or  support  any  other  theory  upon  which  it  could 
be  attributed  to  his  military  service. 
It  is  clear,  therefore,  that  the  original  grant  of  pension  to  the  appel- 
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lant  for  diRease  of  eyes  having  been  erroneoas,  the  action  dropping 
him  from  the  rolls  and  terminating  said  ])en8ion  and  sabseqnently 
rejecting  his  claim  for  restoration  of  said  pension  was  correct,  notwith- 
standing a  wrong  and  indefensible  reason  was  given  for  said  action. 
If,  as  a  matter  of  fact,  the  disease  of  eyes  for  which  appellant  was 
pensioned  was  not  shown  to  be  of  service  origin,  he  was  not  entitlecl 
to  pension  on  account  thereof  under  the  provisions  of  the  law,  and  it 
was  right  to  drop  him  from  the  rolls,  although  the  reason  given  for 
terminating  said  i)en8ion  was  mistakc*n  and  erroneous. 

Therefore  said  action,  dropping  appellant  from  the  rolls  on  account 
of  disease  of  eyes  and  subsequently  rejecting  his  claim  for  restoration, 
will  be  affirmed,  not  upcwi  the  grounds  stated  by  your  Bureau  for  said 
action,  but  because  tiie  evidence  in  this  case  fails  to  establish  the  serv- 
ice origin  of  said  disease  or  to  connect  it  in  any  way  with  his  military 
service. 

It  is  far  otherwise  with  the  action  withholding  the  payment  of  the 
appellant's  pensitui  subsequently  granted  him  to  reimburse  the  Govern- 
ment for  payments  of  his  original  i)ension  made  on  account  of  disease 
of  eyes. 

It  is  and  always  has  been  the  ruling  of  this  Department,  that  sach 
action  was  never  warranted  except  in  the  two  instances  where  actual 
fraud  on  the  part  of  the  pensioner  was  shown  in  procuring  the  allow 
ance  of  the  erroneous  pension,  or  where  such  allowance  had  resulted 
from  clear  inist^ike  of  fact  on  the  part  of  your  Bureau,  and  it  is  unneces- 
sary to  cite  authorities  in  supi^ort  of  so  well  settled  a  proposition.    In 
the  present  case,  as  was  remarked  in  my  foregoing  communicatiou  of 
May  27, 1898,  the  only  basis  for  a  charge  of  fraud  against  this  api>ellant 
in  connection  with  the  grant  of  his  original  pension  presented  by  tbe 
evidence  consists  of  the  fact  that  he  at  first  concealed,  and  afterwards 
denied,  under  oath,  the  existence  prior  to  his  service  of  the  nervoas 
affection  or  twitching  of  the  muscles  of  his  face,  which  was  supposed 
to  be  pathologically  conTiected  with  the  pensioned  disease  of  eyes.    It 
having  now  been  ascertained  and  determined  that  said  nervous  affec- 
tion of  the  face  was  not  a  factor  in  the  disability  for  which  the  api)el- 
lant  was  originally  pensioned,  and  never  had  anything  whatever  to  do 
with  his  disease  of  eyes,  every  element  of  fraud  has  been  eliminateil  in 
this  case,  and  the  only  ground  or  reason  ever  given  for  withholding 
payment  of  his  present  ])eusion  utterly  fails.    It  is  an  elementary  legal 
proposition  that  fraud,  to  be  effective,  must  be  material.    Some  decep 
tion,  or  other  evidence  of  bad  faith  on  the  part  of  the  pensioner  relative 
to  some  material  is«ue  involved  in  his  case,  must  be  shown  before  be 
can  be  i)roperly  charged  w^ith  fraud  which  would  justify  the  withhold 
ing  of  his  present  pension.    Since  the  nervous  affection  of  the  muscles 
of  his  face  never  had  any  connection  with,  and  was  neither  a  superin- 
ducing cause  of,  nor  an  element  in  his  disability  from  disease  of  eyes, 
it  is  wholly  ininiateiial  to  the  issues  involved  in  this  case  whether  it 
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originated  prior  or  subseqaent  to  his  military  service,  or  whether  he 
concealed  its  existence  and  afterwards  denied  it. 

Leaving  out  of  view  the  nervous  affection  of  the  appellant^s  face  as 
an  element  in  his  disability  from  disease  of  eyes,  there  is  (^ertsiiuly  no 
groaad  whatever  afforded  by  the  evidence  in  this  case  for  charging  him 
with  fraud  in  the  prosecution  of  his  original  claim  for  pension. 

The  evidence  establishes  beyond  question  the  fact  that  he  suffered 
some  sort  of  a  severe  attack  in  the  service  and  line  of  duty,  which  was 
supposed  by  the  army  medical  officers  who  attended  him  at  the  time  to 
have  been  a  sunstroke,  and  the  medical  evidence  tended  very  strongly 
to  show  that  said  attack  of  illness  had  affected  his  eyes.  The  evidence 
afforded  ample  ground  for  an  honest  beliei  on  the  part  of  the  appellant 
that  the  disease  of  eyes  on  account  of  which  he  first  applied  for  pension 
was  due  to  said  attack  in  service,  and  in  this  belief  the  adjudicating 
officers  of  your  Bureau  appear  to  have  shared,  since,  with  this  evidence 
all  before  them,  they  admitted  his  claim  on  this  theory  and  granted 
him  a  pension  for  disease  of  eyes  as  a  result  of  sunstroke. 

Nor  does  the  fact  that  the  appellant  suffered  with  an  attack  of  sore 
eyes,  or  inflammation  of  the  eyelids,  in  1857,  prior  to  his  enlistment,  to 
which  the  medical  referee  now  attributes  the  origin  of  his  present  dis- 
ease of  eyes,  afford  any  basis  for  charging  him  with  fraud.  It  does  not 
appear  that  he  ever  concealed  this  fact;  on  the  contrary,  it  first  and 
only  became  known  by  his  voluntary  statement  to  a  special  examiner. 
lie  can  not  be  charged  with  bad  faith  in  not  having  previously  men- 
tioned this  antebellum  attack  of  sore  eyes,  since  all  his  testimony  rela- 
tive thereto  must  be  taken  together;  and  he  states  that  it  was  of  short 
duration,  temporary  in  its  effects,  that  he  fully  recovered  therefrom, 
and  his  eyesight  was  not  subsequently  affected  thereby;  and  the  other 
evidence  in  the  case,  showing  that  his  vision  was  apparently  unimpaired 
for  some  years  previous  to  and  at  the  time  of  his  entering  the  military 
service,  would  seem  to  corroborate  his  statements  in  this  respect.  All 
we  know  about  said  first  attack  of  sore  eyes  is  what  the  appellant  has 
told  us  himself,  and,  judging  from  that,  he  had  no  reason  to  believe  that 
it  had  any  relation  to  his  present  disability,  or  was  a  material  factor  in 
his  case,  which  it  would  be  bad  faith  on  his  part  to  fail  to  mention. 

The  evidence  in  this  case  fully  warrants  the  conclusion  that  the 
allegations  and  statements  of  the  appellant  in  his  original  claim  for 
pension  were  based  upon  an  honest  mistake  as  to  the  origin  of  his 
disease  of  eyes,  and  that  the  allowance  of  said  claim  was  the  result 
of  a  mistaken  judgment  on  the  evidence  by  the  adjudicating  officers  of 
your  Bureau,  and  not  of  any  deception,  fraud,  or  bad  faith  on  the  part 
of  this  appellant.  The  fact  that  the  pension  thus  allowed  was  erro- 
neously granted  affords  no  ground  or  warrant  whatever  under  the  law 
for  withholding  the  payment  of  the  pension  which  was  subsequently 
properly  granted  to  the  appellant,  and  to  which  he  is  legally  entitled. 

This  case,  is  very  similar,  both  in  facts  and  principle,  to  the  case  of 
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Christian  May  (8  P,  D.,  71),  decided  by  this  Department  Febraary  8, 
1896,  in  which  it  was  held  that — 

the  GoverameDt  can  not  withhold  the  pension  granted  under  the  act  of  Jane  27, 
1890,  to  reimburse  itself  for  moneys  erroneously  paid  as  pension  ander  the  general 
law  when  such  ponsion  was  not  procured  through  fraud  or  mistake,  but  was  allowed 
as  the  result  of  an  errooetms  judgment  on  the  evidence. 

In  said  case  the  claimant,  May,  was  first  pensioned,  under  the  iiro 
visions  of  the  Kevised  Statutes,  for  disease  of  eyes,  and  was  dropped 
from  the  rolls  apon  the  ground  that  said  disease  had  existed  prior  to 
his  enlistment.  He  was  subsequently  pensioned  under  the  act  of  June 
27, 1890,  but  payment  of  this  i>ension  was  withheld  to  reimburse  the 
Government  for  erroneous  payments  of  his  first  i^ensioD. 

The  decision  rendered  in  said  case  contains  a  well-considered  discus- 
sion of  the  grounds  upon  which  payments  of  pension  can  be  withheld 
for  reimbursement,  and  sets  forth  the  nature  of  actual  or  x)ositive 
fraud,  and  the  character  of  the  proof  required  to  estaldish  it,  such  as 
it  is  necessary  to  establish  to  warrant  such  action  withholding  payment 
of  pension,  with  a  full  citation  of  authorities  bearing  on  the  subject 
(8  P.  D.,  73  and  74.)  It  was  held  in  said  decision  that  although  the 
action  dropping  M<iy  from  the  rolls  was  correct  and  should  be  affirmed, 
yet,  inasmuch  as  your  Bureau  had  before  it  evidence  showing  that  dis- 
ease of  eyes  existed  prior  to  enlistment  at  the  time  his  original  claim 
for  pension  was  adjudicated  and  admitted,  and  it  was  not  shown  that 
he  had  been  guilty  of  any  deception  or  bad  faith  in  procuring  its  allow- 
ance, but  that  its  allowance  was  the  result  of  an  erroneous  judgment 
on  the  evidence,  the  payment  of  his  pension  under  the  act  of  June  27, 
1890,  could  not  properly  or  legally  be  withheld  from  him,  and  the  action 
withholding  such  payments  was  reversed. 

The  reasoning  and  holding  of  said  decision  applies  absolutely  and 
with  equal  force  to  the  facts  of  the  present  case,  and  there  is  no  ques- 
tion as  to  the  soundness  and  legality  of  the  ruling  therein  made. 

In  view  of  the  foregoing  the  action  withholding  payments  of  the 
pension  at  present  granted  to  this-  appellant  is  hereby  reversed  and  set 
aside,  and  you  are  requested  to  cause  a  reissue  of  his  present  pension 
certificate  to  be  made  to  pay  him  the  money  that  has  been  improperly 
withheld  from  him  on  his  present  pension. 


SERVICE-MILITIA. 

Walter  Morris. 

The  fact  that  the  organization  to  i^hich  the  claimant  belonged  was  not  regularly 
mustered  into  the  seryice  of  the  United  States  does  not  debar  him  from  pension 
for  disability  iucurred  in  the  line  of  duty,  it  appearing  that  said  organization  wa^^ 
called  into  service  by  the  authority  of  the  President,  turned  over  to  the  UDit«<1 
States  oflScers,  «nd  by  them  ordered  outside  the  State  for  duty,  and  that  the 
members  were  paid  by  the  General  Government  at  the  time  of  master  out. 
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Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

August  17, 1898. 

I  have  considered  the  appeal  filed  August  7,  1897,  from  the  action  of 
your  Bureau  in  rejecting  the  pension  claim  of  Walter  Morris,  late  a 
private  in  Joseph  M.  Knap's  Battery  A,  Pennsylvania  Militia.  This  is 
a  claim  under  the  provisions  of  sections  4692  and  4G93  of  the  Revised 
^Statutes.  The  appellant  filed  his  declaration  March  12, 1894,  alleging 
that  he  was  enrolled  in  the  above-named  organization  June  27, 18G3, 
and  honorably  discharged  August  13, 18G«'3,  and  that  while  in  the  serv- 
ice and  line  of  duty  at  Hancock,  Md.,  in  July,  1863,  he  sustained  an 
injury  of  the  left  foot  by  a  cannon  running  over  it.  His  claim  was 
rejected  in  February,  1896,  on  the  ground  that  the  organization  in  which 
he  was  serving  when  the  injury  was  incurred  was  not  mustered  into  the 
service  of  the  United  States.  From  that  action  he  appeals,  contend- 
ing that  although  not  regularly  mustered  he  was  nevertheless  in  the 
military  service  of  the  United  States  and  entitled  to  pension  for  dis- 
ability incurred  in  the  line  of  duty. 

The  officer  in  charge  of  the  Record  and  Pension  Office  of  the  War 
Department  reports  that  it  does  not  appear  from  the  records  of  that  office 
that  such  an  organization  as  Knap's  Battery  of  Pennsylvania  Artillery 
was  mustered  into  the  service  of  the  United  States  in  1863.  The 
appellant  makes,  in  his  api)eal,  the  following  statement  in  regard  to  his 
service: 

The  day  I  enlisted  T  was  told  by  the  recraiting  officer  that  the  service  was  to  be 
outside  the  State,  conseqaeiitly  under  United  States  officers  and  beyond  the  control 
of  the  State;  in  corroboration  of  which  the  next  day  we  were  transported  at  Gov- 
ernment expense  to  West  Virginia,  thence  over  the  Baltimore  and  Ohio  Railroad  to 
Comberland,  Md.  There,  if  not  before,  we  were  brigaded  with  an  infantry  regiment 
(of  which  State  I  now  forget,  but  it  was  not  from  Pennsylvania;.  This  brigade 
was  commanded  by  Brigadier-General  Kelley,  then  in  the  United  States  service  (since 
dead).  While  under  General  Kelley,  at  Hancock,  Md.,  the  injury  was  incurred.  It 
was  understood  and  agreed  both  by  myself  and  those  who  enlisted  me  that  I  was 
enlisting  in  the  service  of  the  General  Government,  and  in  accordance  with  that 
agreement  and  understanding  my  services  were  duly  rendered  to  the  United  States 
and  not  to  the  State  of  Pennsylvania  or  any  other  State  or  Government. 

The  a^utant-general  of  the  State  of  Pennsylvania  reports  that  he 
was  enrolled  as  a  private  in  Capt.  Joseph  M.  Knap's  Battery  of  Penn- 
sylvania Vol  nnteer  Militia  June  27,  1803,  and  was  mustered  into  the 
service  of  the  State  for  the  period  of  ninety  days,  unless  sooner  dis- 
charged, and  that  he  was  mnstered  out  with  the  battery  August  16, 
1863. 

In  reply  to  an  inqniry  as  to  what  order  or  call  tlie  battery  was 
recruited  under  and  at  what  places  and  under  whose  command  it  served, 
the  adjutant-general  of  the  State  says: 

All  the  Pennsylvania  militia  were  called  into  service  in  accordance  with  a  call  of 
the  President  and  turned  over  to  the  United  States  for  service.  Only  muster-in  and 
muster-out  rolls  are  liled  here,  which  do  not  state  where  the  service  was  rendered. 
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The  Auditor  of  the  Treasury  for  the  War  Department  rex>oi^  that 
the  records  of  hiH  office  show  that  the  appellant  served  as  a  private  in 
Capt.  Joseph  M .  Knap's  Battery  A,  Pennsylvania  Emergency  Militia, 
from  June  27, 1863,  to  August  IG,  1863,  and  was  paid  on  the  muster  oat 
of  his  company. 

The  appellant's  statement  that  the  battery  was  ordered  outside  the 
State  of  Pennsylvania  is  corroborated  by  the  following  "  Special  orders," 
which  will  be  found  in  the  official  publication,  The  War  of  the  Kebel- 
lion,  Official  Records  of  the  Union  and  Confederate  Armies,  volume  27, 
series  1,  part  3 : 

Special  orders,  >  Hdqrs.  Dkpt.  of  thr  Monongaiiela, 

No.  8.  \  PUtuhurgh,  Pa,,  July  9,  186S. 

I.  In  accordance  with  instructions  from  lieadquarters  of  the  Army,  July  7,  th« 
following  trooptf  will  proceed  without  delay  and  report  at  the  places  indicated: 

II.  Lieut.  Col.  J.  C.  Llninger's  battalion  six  months  volunteers  will  report  at 
Hancock,  Maryland,  via  Wheeling  and  Cumberland. 

III.  Col.  S.  B.  Dick's  three  months  militia  will  report  at  New  Creek  Station, 
Baltimore  and  Ohio  Railroad,  Maryland. 

V.  Capt.  J.  M.  Knap,  Battery  A,  Pennsylvania  Militia,  will  report  at  Beverly, 
Virginia. 

The  commanding  officers,  when  they  arrive  at  their  respective  designations,  will 
report  by  telegraph  to  Brig.  Gen.  B.  V,  Kelley,  Hancock,  Md. 
By  command  of  Major-Oeueral  Brooks: 

Wm.  B.  Howe, 
J««f«tofiC  Adjutant-General, 

It  appears,  therefore,  that  the  organization  to  which  the  soldier 
belonged  was  called  into  service  by  the  authority  of  the  President;  that 
it  was  turned  over  to  the  United  States  officers  and  by  them  ordered 
outside  the  State  for  duty,  and  that  the  members  were  paid  by  the 
General  Government  at  the  time  of  muster  out.  Does  the  fact  that  they 
were  not  regularly  mustered  into  the  service  of  the  United  States  debar 
them  from  pension  under  the  general  pension  laws  now  in  forcet 

In  the  case  of  Randolph  M.  Manley  (5  P.  D.,  295)  it  was  held  that  a 
person  who  enlisted  in  a  regiment  of  the  Pennsylvania  militia  pursuant 
to  the  President's  proclamation  for  six  months'  volunteers,  even  if  the 
regiment  was  not  mustered  into  the  service  of  the  United  States,  but 
was  engaged  in  its  service,  has  a  pensionable  status  under  the  first 
subdivision  of  section  4693,  lievised  Statutes. 

The  question  was  at  that  time  very  fully  and  carefully  considered 
and  the  decision,  prior  to  its  promulgation,  was  submitted  to  and  con 
curred  in  by  the  Assistant  Attorney-General  for  the  Department  of  the 
Interior  and  by  the  Attorney-General.  I  quote  from  said  decision  part 
of  the  argumenc  which  is  peculiarly  applicable  to  the  case  now  under 
consideration : 

Now  the  (|ut>8tion  arises,  Was  appellant,  while  a  member  of  the  FennsylvaQia 
militia  serving  in  the  State  of  Maryland,  where  he  incarred  his  sunstroke,  in  the 
cervice  of  the  United  States  or  in  the  service  of  the  State  of  Pennsylvania  alonef 
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If  he  was  not  "in  the  service  of  the  United  States,''  but  in  the  service  of  the  State 
of  Pennsylvania  only,  I  conclude  he  has  not  a  pensionable  status  under  the  first 
sabdivision  of  section  4693,  Revised  Statutes. 

The  Acting  Judge- Advocate-General  of  the  Army,  in  a  oomuiuuLcation  dated 
Janoary  23,  1890,  and  addressetl  to  the  Couimissioner  of  Pensions,  relative  to  the 
btatus  of  certain  Pennsylvania  militia,  bos  said: 

"I  infer  from  this  that,  although  in  the  case  of  a  volunteer  soldier,  the  muster  in 
necessarily  fixes  the  commencement  of  the  term  of  actual  service,  in  the  case  of  a 
militia  organization  it  is  not  absolutely  necessary  that  there  should  be  this  formality 
in  order  to  place  it  in  the  actual  service  of  the  United  States.  There  seems  to  be  good 
reason  for  this.  The  volunteer,  before  his  mnster  in,  has  not  bound  himself  to  any 
service;  the  militiaman  is  already  enrolled  in  the  service  of  the  State,  and  is  simply 
transferred  for  a  certain  time  and  for  a  certain  purpose  to  that  of  the  United  States. 
If  he  ismuatered  into  the  latter  service,  this  will  determine  its  commencement,  and  it 
was  probably  partly  on  accountof  the  convenience  of  having  it  so  determined  that  the 
act  of  1862  required  it;  but  it  would  seem  that  any  act  which  would  fix  it  would  also 
be  Kiven  that  effect.  It  might  be  that,  in  a  case  of  great  emergency,  no  formal  muster 
in  could  lie  had,  but  that  the  militia  were  nevertheless  received  by  the  authorities  of 
the  United  States,  placed  under  the  command  of  its  officers,  au<l  used  for  its  purpose. 
It  could  hardly  be  held  that  they  were  not  in  the  service  of  the  United  States 
Wause  this  formality  bad-  not  been  complied  with.  So  I  am  of  the  opinion  that  this 
re(]uirement  of  the  act  of  1862  should  properly  be  regarded  as  directory  only,  and 
that  in  the  case  under  c<m8ideration  the  fact  that  there  was  no  muster  in  would  not, 
of  itself,  absolutely  preclude  its  being  held  that  the  Thirteenth  Regiment  Pennsyl- 
vania Militia  was  in  the  actual  service  of  the  United  StatcH.*' 

The  following  quotation  taken  from  page  774,  volume  1,  Military  Law,  by  Lieut. 
Col.  W.  Winthrop,  a  work  now  recognized  as  the  highest  authority  on  the  principles 
and  rules  involved  in  American  military  law,  and  relating  to  the  form  and  evidence 
of  ''enlistment,''  is  deemed  pertinent  here: 

''Form  and  evidence  of  enlistment:  The  statute  law  not  having  defined  in  what 
enlistment  shall  consist,  or  what  shall  constitute  evidence  of  enlistment  in  general, 
it  follows  that  the  existence  of  a  contract  of  enlistment  in  any  case  may  be  proved 
in  the  same  manner  as  any  other  contract  for  service.  Article  47  provided,  in  sub- 
stance, that  iu  the  special  case  of  it  deserter  the  receipt  of  pay  Mhall  bo  etiuivaleut 
to,  i.  e.,  evidence  of  an  euliHtnient,  so  far  as  to  estop  the  ofl'ender  from  denying  that 
he  is  duly  in  the  Army.  So,  in  any  other  case,  the  fact  that  the  party  has  accepted 
pay  or  a  pecuniary  allowance  as  a  soldier,  has  been  provided  as  such  with  arms, 
clothing,  rations,  etc.,  by  the  military  authorities,  or  has  voluntarily  performed 
military  service  under  the  orders  of  a  superior  for  any  consideruble  period,  would 
ordinarily  constitute  prima  facie  evidence  that  he  has  entered  into  a  contract  of 
enlistment  with  the  United  States.'' 

Whether  a  militiaman  was  iu  the  United  States  military  service  does  not  depend 
60  much  upon  the  fact  that  he  wais  mustered  into  such  service  as  it  does  upon  the 
fact  that  he  was  actually  in  the  service,  doing  duty  in  the  body  of  the  Army,  sub- 
jected to  the  Articles  of  War,  and  amenable  to  the  United  States  for  any  violation  of 
orders  given  by  authority  of  the  United  States. 

Again,  it  is  said : 

In  this  case  there  were  organization,  rendezvous,  marching,  drilling,  guard  and 
picket  duty — acts  performed  both  inside  and  outside  of  the  State  of  Pennsylvania, 
under  the  command  of  the  regular  oilicers  of  the  Army,  and  appellant  s  disabilty  was 
f'ontiacted  while  he  was  serving  not  the  State  of  Pennsylvania,  nor  while  under  the 
command  of  the  governor  of  said  State,  but  the  United  States,  and  while  doing  mili- 
tary duty  in  the  State  of  Maryland,  where  he  had  gone  in  obedience  to  the  orders  of 
the  President  of  the  United  States,  as  conveyed  through  his  officers. 

P.  D.— VOL.  9 — ao 
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As  a  further  evidence  that  the  members  of  this  militia  regiment  were  at  that  time 
regarded  ns  in  the  United  States  service,  their  mnster-in  and  mnster-oat  rolls  were 
filed  in  the  War  Department  of  the  United  States,  and  they  were  paid  for  their  aerr- 
Ices  by  the  United  States. 

Tiie  governor  of  Pennsylvania  had  no  jarisdiction  or  authority  in  Maryland  and 
could  not  legally  be  operating  his  troops  in  that  State.  The  men  did  not  merely 
cross  the  State  line  in  pursuit  of  the  enemy  and  return  immediately,  bat  wert' 
ordered  there  by  the  United  States  offloers  as  a  body  of  United  States  troops  in  con- 
tradistinction from  mere  State  militia.  This  was  not  the  temporary  service,  or 
service  for  ''the  time  being  as  a  member  of  the  militia  of  any  State  nnder  orders  of 
an  officer  of  the  United  States/'  described  in  subdivision  3  of  section  469S,  but  the 
service  of  enliHted  men  employed  in  the  military  service  of  the  United  Statea.  They 
were  subject  to  the  orders  of  the  President,  being  nnder  his  command  as  Commaodcr 
in  Chief  of  the  Army  of  the  United  States  and  amenable  to  the  Articles  of  War. 

It  is  clear,  I  think,  from  the  foregoing  that  Manley's  statoB  and  that 
of  this  appellant  were  identical  so  far  as  their  relation  to  the  '^service  of 
United  States^'  is  concerned.  The  action  of  your  Bureau  from  which 
the  appeal  is  taken  is  therefore  reversed,  and  the  case  is  remanded  for 
further  consideration. 


SERVICE— Cr^TLIAX  EMPLOYEE— ACT  JXJXE   87,  1890. 

John  Laughlin. 

1.  The  words  ''all  persons'^  in  section  2  of  the  act  of  June  27,  1S90,  are  limited  by 

the  context  to  those  perHons  who  have  been  ''honorably  discharged"  from  **th4> 
military  or  naval  service  of  the  United  States  dnring  the  war  of  the  rebellion." 
and  do  not  inclode  a  person  who  served  in  the  capacity  of  a  civilian  employet- 
or  as  a  n one d listen  person. 

2.  The  record  evidence  in  this  case  shows  that  the  elaimant  was  a  civilian  employee 

and  nonenlisted  perRon  of  the  Qnartermaster's  Department. 

Assutant  Secretary  Webster   Davis  to  the  Commissioner  of  Pensions. 

August  17, 1898. 

John  Laughlii),  late  cook  on  the  ram  Homer,  Quartermaster's  Depart- 
ment, by  his  attorney,  filed  a  motion  for  reconsideration,  June  31),  I84>8, 
of  the  departmental  decision  of  February  23,  1898,  reversing  the 
Bureau  action  of  November  22, 1894,  rejecting  his  claim  (No.  1,056,284 1. 
filed  August  24,  1891,  under  section  2  of  the  act  of  June  27,  1890,  on 
the  ground  that  he  was  not  an  enlisted  man,  but  served  as  a  civiUan. 

The  contention  is  that  it  was  error  to  hold  that  ^^ before  the  caae  can 
be  properly  adjudicated  it  must  be  determined  whether  or  not  the 
applicant  was  an  enlisted  man,"  as  was  held  in  said  departmental  deci* 
sion ;  that  it  is  a  well-establisbed  rule  that  laws  should  be  so  construed 
as  to  give  force  and  effect  to  the  purpovse  for  which  they  were  enacted: 
that  tbe  decision  illegally  injected  the  phrase  ''enlisted  man^  into  the 
first  line  of  the  second  sec^tion  of  the  act  of  June  27,  1890;  that  these 
words  do  not  occur  in  said  section ;  that  the  language  of  the  section  is 
"all  persons,"  which  is  in  perfect  harmony  and  accord  with  the  broad 
and  justly  liberal  terms  of  the  act  of  July  14, 1862,  and  the  resolution 
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of  July  16, 1862,  which  seem  to  have  been  intended  for  the  very  class 
of  persons  of  which  the  applicant  in  this  case  was  a  member;  that 
said  section  2  is  easily  understood  and  needs  no  rale  of  coustrnction  to 
ascertain  the  plain  intent  of  Congress,  and  that  claimant  is  beyond 
question  one  of  the  volunteers  for  whose  benefit  the  act  of  June  27, 
1890,  was  enacted. 

It  is  admitted  bj'  the  attorney  for  claimant  that  the  words  <'all  per- 
sons'' are  limited,  first,  to  those  who  served  ninety  days  or  more  in  the 
military  or  naval  service  during  the  war  of  the  rebellion;  second,  who 
were  honorably  discharged,  and  third,  who  are  suffering  from  a  mental 
or  physical  disability  of  a  permanent  character,  not  the  results  of  their 
own  vicious  habits,  and  which  incapacitates  them  from  earning  a  sup- 
port by  manual  labor.  He  virtually  concedes  that  the  phrase  *'all 
persons''  is  not  used  in  its  broad,  general  sense,  but  is  limited  to  a  cer- 
tain class  of  persons  by  the  context. 

What  persons,  then,  did  Congress  intend  to  pension  under  said  sec- 
tion 2  of  the  act  of  June  27,  1890! 

The  title  of  the  act  is: 

An  act  to  ^rant  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  per- 
formance of  manual  labor,  and  provide  pensions  to  widows,  minor  children,  and 
dependent  parents. 

The  first  section  provides  for  the  dependent  parents;  the  third  sec- 
tion provides  for  the  widows  and  minor  children ;  the  fourth  section 
relates  to  attorneys'  fees  and  the  wrongful  withholding  of  pensions, 
and  if  Congress  intended  to  provide  for  *^  soldiers  and  sailors"  in  the 
act,  that  intent  is  found  in  the  second  section,  as  these  four  sections 
comprise  the  act. 

The  argument  of  the  attorney  for  claimant  indicates  that  his  con- 
struction of  the  words  "all  persons"  in  said  section  was  not  only  sol- 
diers and  sailors,  but  also  civilian  employees,  who  served  with  the 
Army  or  Navy  as  such. 

The  natural  interpretation  of  "all  persons"  suggested  by  the  title  of 
the  act  is  that  the  phrase  was  intended  to  designate  "soldiers  and 
sailors" — not  civilians  or  persons  who  were  not  soldiers  and  sailors. 

It  18  true  the  title  of  an  act  is  but  a  formal  part,  and  can  not  be 
used  to  extend  or  restrain  any  positive  provisions  in  the  body  of  the 
act^as  was  announced  by  Mr.  Justice  Field,  in  Hadden  v.  Collector  (5 
Wall.,  112),  but  if  the  meaning  of  the  act  is  doubtful  the  title,  if 
expressive,  may  have  the  ett'ect  to  resolve  the  doubts,  and  is  entitled  to 
consideration,  as  was  held  in  case  of  Deddrick  v.  Wood  (15  Pa.  St.,  0), 
citing  the  case  of  United  States  v.  Fisher  (2  Cranch,  358).  See  also 
Commonwealth  r.  Marshall  (62  Pa.  St.,  328). 

But  in  my  opinion  we  are  not  required  to  invoke  the  aid  of  the  title 
of  the  act  in  this  case,  although  it  must  be  couceded  that  the  title  is 
clear  and  expressive,  as  the  context  furnishes  a  stronger  and  more 
satisfactory  method  of  ascertaining  the  intent. 
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TheclaHS  of  pensioners  iucluded  in  tbe  phrase  '^all  persons^  isbytbtf 
plain  language  of  the  same  sentence  limited  to  those  who  served  "in 
the  military  or  naval  service,  •  •  ♦  and  have  been  honorably  dis 
charged  therefrom." 

Men  serve  in  the  military  or  naval  branch  of  the  service  by  virtue 
of  their  enlistment,  muster,  op  commission.  No  civilian,  as  sneb,  caL 
legally  serve  in  the  Army  or  Navy.  When  he  enters  the  service  be 
ceases  to  be  a  civilian,  he  surrenders  many  of  his  legal  and  natural 
rights  as  a  civilian,  and  becomes  a  soldier  or  a  sailor  or  marine,  sabjm 
to  military  and  naval  rules,  laws,  and  regulations.  So  also  no  civilian 
can  be  "honorably  discbaiged"  from  the  military  or  naval  service  in 
the  sense  in  which  that  word  is  used  in  the  Army,  the  Navy,  and  iu  tlie 
pension  laws.  See  cases  of  George  W.  Fleck  (7  P.  D.,  343) ;  Margaretha 
Arendes  (8  L\  D.,  425);  Sarah  Bush  (9  P.  D.,  144). 

It  has  accordingly  been  held  that  a  contract  surgeon,  provost-mar- 
shal, enrolling  officers,  teamsters,  and  pilots,  were  civilian  employee$i 
and  not  entitled  to  pension.  See  cases  of  Henry  Cushman  (7  P.D., 
408);  Annie  B.  Few  (8  P.  D.,  95);  E.  S.  Leonard  (9  P.  D.,  194);  l«we 
N.  Philips  {3  P.  D.,  377);  Andrew  J.  Shannon  (7  P.  D.,64);  John  W. 
Eeynolds  (1  P.  D.  (o.  s.),  223) ;  James  M.  Barnes  (8  P.  D.,  94) ;  Trypliene 
(5  P.  D.  (o.  s.),  291) ;  Samuel  P.  Tate  (1  P.  D.,  449) ;  Basil  T.  Ridgway  :^ 
P.  D.,  300) ;  Henry  N.  Haynie  (9  P.  D.,  304) ;  Mary  Brady  (9  P.  D.,  305  ; 
Henry  Barlow  (9  P.  D.,  347);  Anna  M.  Whalen  (9  P.  D.,  346),  and  Wm. 
B.  Taylor  (9  P.  D.,  360). 

The  argument  that  civilian  employees  were  granted  x>^nsion  under 
the  act  of  July  14, 1862,  and  the  resolution  of  July  16, 1862,  and  thai 
Congress  therefore  intended  to  pension  them  under  the  act  of  June  27. 
1890,  loses  its  force  when  we  consider  said  act  and  resolution  of  1862,  as 
amended  by  the  acts  of  July  27, 1868,  and  March  3,  1873  (sec.  469;; 
Eevised  Statutes),  provide  that  no  claim  of  a  nonenlisted  person  on 
account  of  disability  from  wounds  or  injury  received  in  battle  while 
temporarily  rendering  service  should  be  valid  unless  prosecuted  to  a 
successful  issue  prior  to  July  4, 1874,  and  this  was  the  law  at  the  time 
Congress  enacted  the  law  of  June  27, 1890,  and  is  still  the  law. 

It  is  hardly  reasonable  to  suppose  that  Congress  intended  to  pension 
a  nonenlisted  man  under  the  act  of  June  27,  1890,  while  at  the  same 
time  they  refused  him  pension  for  wounds  received  in  battle  in  the  war 
of  the  rebellion.  If  they  so  intended  it  is  natural  to  conclude  that  they 
would  have  manifested  it  by  different  language  than  was  employed  iu 
section  2  of  that  act.  It  is  true  that  the  words  "  man,"  •*  men,"  or 
^^  enlisted"  do  not  occur  in  the  section,  but  neither  do  the  words  '* civil- 
ian employee"  or  ''nonenlisted  man." 

The  courts  have  frequently  had  occasion  to  construe  the  words  ''all*" 
and  ''all  persons,"  and  limit  their  application  to  all  of  a  particular 
class,  intended  to  be  included  or  excluded  as  shown  by  the  context  and 
subject-matter  to  which  they  relate,  thus  ascertaining  and  carrying  into 
effect  the  legislative  intent. 
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In  the  Maine  poor  law  tbe  words  "  all  persons"  were  limited  to  those 
persons  who  could  legally  obtain  the  benefit  of  the  act,  and  did  not 
inclnde  a  i>er8on  who  could  not  legally  make  a  settlement.  (See  Hallo- 
well  r.  (Tardiner,  1  Me.,  93;  Milo  r.  Kilmarnock,  11  Me.,  455.) 

So  in  a  statute  which  provided  that  "in  all  cases,"  etc.,  the  word 
^<all,"  was  limited  to  a  certain  class  of  cases.  (See  Philips  v.  State,  15 
Ga.,  518.) 

The  court  in  that  case  in  commenting  upon  the  use  of  the  word  "all," 
use  the  following  language: 

One  is  amazed  in  oaating  a  glance  over  our  statate  books  to  find  hoV  often  this 
form  of  expression  occurs,  frequently  signifying  as  here,  not  absolutely  "all/' but 
"air'  of  a  particular  class  only.  Iiideed  it  seems  to  be  common  to  all  writings,  lay 
as  well  as  legal,  saorod  as  well  as  profane,  and  the  generality  of  the  phrase  is  fre* 
qnently  to  be  restrained  in  an  act,  not  only  by  the  context,  but  by  the  general  form 
and  scheme  of  the  statute,  as  demonstrative  of  the  intention  of  the  legislature. 

In  the  case  of  Keiifer  v.  Ehler  (18  Pa.  St.,  388),  the  court,  by  Lowrie, 
J.,  said : 

In  acts  of  assembly  as  well  as  in  common  parlance  the  word  *'all''  is  a  general, 
rather  than  a  universal  term,  and  is  to  be  understood  in  one  sense  or  the  other 
according  to  the  demands  of  sound  reason,  and  an  act  which  authorized  the  attach- 
ment of  "  all  debts/'  was  held  not  to  include  debt  due  by  bill  of  exchange  and 
promissory  notes. 

In  the  ex  parte  case  of  T.  W.  Ball  (41  Cal..  29),  the  court  in  constru- 
ing the  phase,  "all  persons,"  occurring  in  the  State  constitution  which 
provided  that — 

All  persons  shall  be  bailable  by  sufficient  sureties,  unless*  for  capital  offenses,  when 
the  proof  is  evident  or  the  presumption  great, 

held  that  it  did  not  apply  to  or  include  a  person  who  had  been  convicted 
of  an  offense  less  than  capital  in  degree. 
As  stated  by  Sutherland  on  Statutory  Construction,  paragraph  279 — 

The  sense  in  which  general  words  or  any  words  are  intended  to  be  used  furnishes  the 
rule  of  interpretation,  and  this  is  to  be  collected  from  the  context,  and  a  narrower 
or  more  extended  meaning  will  be  given  according  as  the  intention  is  thus  indicated. 

In  the  case  of  Reed  v.  Bush  (6  Bim.,  455)  the  words  '* all  actions"  in 
a  stipulation  included  only  actions,  ex  contractu,  and  not  torts,  as  held 
by  the  court  in  construing  the  words  according  to  their  intent. 

Assistant  Secretary  Bussey,  in  construing  the  act  of  June  27, 1890, 
in  his  communication  to  Commissioner  Raum,  November  22, 1890,  named 
the  condition.^  on  which  pensions  were  allowed,  and  the  second  condi- 
tion was,  in  case  of  a  soldier,  that  he  should  have  received  a  final  honor- 
able di^icharge  from  the  service.  (See  The  Commissioner  of  Pensions, 
4  P.  D.,  225.) 

The  previous  instructions  issued  by  the  Commissioner  under  said  law 
clearly  show  that  he  construed  the  words  "  all  persons  "  as  applying  to 
those  who  were  enlisted  or  commissioned.  In  the  blank  form  of  appli- 
cation the  claimant  was  recinired  to  state  the  date  when  he  was 
"enrolled"  and  "honorably  discharged." 
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From  the  date  of  the  passage  of  said  act  of  1890  to  the  presest  the 
i¥ords  *'  all  persons"  in  section  2  of  said  act  have  uniformly  beeu  held 
to  apply  to  those  persons  who  were  enrolled  in  the  service,  as  soldiers, 
sailors,  or  marines.    (See  Pension  Decisions  heretofore  cited.) 

It  is  well  settled  that  the  contemporaneous  and  uniform  interpreta- 
tion of  the  statutes  by  those  charged  with  that  duty  is  entitled  to  great 
weight,  and  in  cases  of  doubt  ought  to  turn  the  scale.  (See  cases  of 
Brown  v.  United  States,  113  U.  S.,  568^  United  States  v.  B.  and  Mo. 
Riv.  R.  R.,98  U.  S.,  334-341;  Douglas  v.  Pike,  101  U.  S.,677;  United 
States  V.  Grahapi,  110  U.  S.,  219-221;  The  Laura,  114  U.  S,441;  Phil 
brick  V.  United  States,  120  U.  S.,  52-^59;  United  States  v.  Hill,  120  U. 
S.,  169;  United  States  v.  Johnston,  124  U.  S.,  236;  Robertson  r.  Dow 
ney,  127  U.  S.,  607;  Edward  Lesser  v.  Darby,  12  Wheaton,  207,  and 
United  States  v.  Gilmore,  8  Wall.,  330.) 

As  stated  by  Sutherland  on  Stat.  Con.,  paragraphs  307  and  309: 

If  there  is  ambiguity  in  the  language,  the  understaudiug  of  the  application  of  it 
when  the  statute  iirst  goes  into  operation,  sanctioned  by  long  acquiescence  on  the 
part  of  the  legislature  and  judicial  tribunals,  is  the  strongest  evidence  that  it  bsa 
been  rightly  explained  in  practice.  Tbe  practical  construction  given  b^  the  Interior 
Department  of  the  General  Government  in  reliance  upon  the  uniform  opinions  of  tbe 
Attorney-General's  office,  of  a  statute  granting  lands,  shonld  be  followed  by  tbe 
State  authorities  until  reversed  by  the  Federal  courts.  *  *  •  The  legislatort  ii 
presumed  to  be  cognizant  of  such  construction,  and  after  long  con  tin  nance  withont 
any  legislation  evincing  its  dissent,  the  courts  will  consider  themselves  warranted 
in  adopting  that  construction.  Contemporary  construction  and  official  nsage  for  a 
long  period,  by  the  person  charged  with  the  administration  of  the  laws,  are  among 
the  legitimate  aids  in  the  interpretation  of  statutes. 

All  aids  to  interpretation  of  this  section  of  the  act  of  Jane  27, 1890, 
lead  naturally  and  forcibly  to  the  conclusion  that  the  words  <<all  per- 
sons'' used  in  the  iirst  line  of  the  section  were  not  intended  to  include 
any  person  who  was  not  regularly  in  the  military  or  naval  service  of 
the  United  States,  and  a  civilian  employee  or  nonenlisted  person  is 
therefore  excluded  from  the  benefit  of  the  act 

The  record  evidence  of  the  Third  Auditor's  office  shows  that  claim- 
ant served  as  a  cook  on  the  ram  Horner  from  May  1, 1862,  to  August 
28,  1862.    This  report  is  dated  January  27, 1892. 

The  pay  rolls  of  the  oflice  of  the  Auditor  for  the  War  Department, 
in  the  Treasury  Department,  show  that  claimant  served  from  Mayl, 
1862,  to  July  26, 1862,  when  said  vessel  was  laid  up  on  account  of  low 
water  in  the  Ohio  River. 

The  Auditor  of  said  last-named  office  reported  on  March  11,  1898,  as 
follows: 

The  steam  rams  were  constructed  under  the  supervision  of  the  officers  and  crew 
employed  by  the  Quartermaster's  Department.  There  were  no  regular  enlistmeutii 
and  no  fixed  term  of  service.  Men  were  employed  and  discharged  at  the  discretion 
of  the  quartermaster  in  charge  of  the  ram  fleet. 

This  last  report  shows  a  service  of  less  than  ninety  days,  and  assum- 
ing: it  to  be  correct,  the  claimant  would  not  be  entitled  to  a  penijiou 
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under  section  2  of  said  act,  even  if  be  had  been  duly  enlisted  and 
honorably  discharged. 

No  valid  or  satisfactory  reason  appears  for  reversing  the  former 
departmental  decision,  and  the  motion  is  accordingly  overruled. 


ATTORNEYS-EXAMINATION  OF  RECORD. 

H.  S.  Berlin. 

The  practice  which  prevails  in  the  Bnreau  of  Pensions  of  denying  to  claimants  or 
their  authorized  attorneys  the  right  to  eitamine  the  evidence  obtained  by  special 
examination,  except  that  relating  to  criminal  charges  and  investigations,  is 
nnjust  to  claimants  and  unwarranted  by  law;  and  all  orders  or  instructions 
which  have  that  effect  are  revoked. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  PensionSj 

August  26,  1898. 

On  the  20th  day  of  January,  1898,  an  appeal  was  filed  by  Mr.  H.  S. 
Berlin,  a  recognized  attorney  before  the  Department,  from  the  practice 
which  has  obtained  in  the  Bureau  of  Pensions  refusing  attorneys  per- 
mission to  examine  the  evidence  taken  by  special  examiners,  in  cases 
where  they  are  the  attorneys  of  record. 

The  appeal  was  forwarded  to  you  January  24, 1898,  with  the  request 
that  the  contentions  of  the  ap|)eal  be  given  due  consideration  and  a 
report  rendered  thereon. 

Tour  report  dated  March  21, 1898,  is  as  follows: 

Mabch  21, 1898. 
The  honorable  the  Secretary  of  the  Interior. 

Sir:  In  compliance  with  your  request  for  a  report  on  the  appeal  of  H.  S.  Berlin, 
of  this  city,  from  the  refusal  of  this  Bnreau  to  permit  attorneys  to  examine  evidence 
obtaineil  by  special  examinerH  in  pension  claims  wherein  tbey  are  the  recognized 
attorneys,  I  have  the  honor  to  submit  that  this  refusal  is  based  upon  a  w^ell  estab- 
lished practice  sustained  by  a  lon^  Itne  of  decisions  of  the  War  and  Interior  Depart- 
ments. These  precedents  are  very  fnlly  set  forth  in  the  decision  of  the  Secretary  of 
the  Interior  of  March  21, 1892,  in  re  E.  W.  Whitaker  (6  P.  D.,  179).  A  brief  summary 
of  these  citations  is  herewith  submitted. 

In  1833,  while  the  Bureau  of  Peusions  was  under  the  control  of  the  War  Depart- 
ment, Hon.  Lewis  Cass,  then  Secretary  of  War,  addressed  to  Hon.  J.  L.  Edwards, 
then  Commissioner  of  Pensions,  a  letter  of  instructions  relative  to  the  preference 
fjfiven  to  agents  at  the  seat  of  Government.  The  letter  is  dated  September  4,  1833. 
Mr.  Cass  said : 

''In  the  future  examination  of  pension  cases  they  will  be  taken  up  in  the  order  of 
presentation,  nor  will  any  preference  be  shown  to  cases  which  are  urged  by  agents 
attending  at  the  seat  of  Government  for  that  purpose.  I  consider  the  attention  of 
snch  agents  useless  in  itself  subjecting  the  applicants  to  unnecessary  expense." 

Hon.  J.  R.  Poinsett,  Secretary  of  War,  under  date  of  May  7,  1838,  addressed  a 
letter  of  instructiouH  to  the  Commissioner  of  Pensions  laying  down  a  set  of  rules  to 
govern  the  practice.     Rules  2  and  3  were  as  follows : 

**2,  No  agent  will  be  permitted  to  examine  books  or  papers  in  the  Pension  Office 
in  any  oaae  whatever  without  first  making  a  written  application  to  the  Commis- 
sioner of  Pensions  for  that  purpose,  stating  fully  the  object  for  which  he  wishes  to 
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make  such  exaiiiination  and  what  particular  facts  he  expects  to  obtain.  The  Com- 
miBsioDer  will  then  determine  whether  the  request  can  be  complied  with. 

'*3.  To  prevent  the  examining  clerks  from  beinji;  interrupted  in  the  diacharge  of 
theirdatiea,  no  peraon  acting  on  behalf  of  claimants  or  pensioners  will,  be  allowed  to 
hold  any  conversation  with  sach  clerks  in  relation  to  claims  presented  by  them,  and  no 
examination  of  papers  deposited  by  agents  or  pensioners  shall  be  made  in  the  pre^ 
ence  of  persons  who  deposit  the  same,  or  who  may  have  any  interest  in  the  claim  or 
claims  presented.'' 

These  rules  were  adopted  April  9,  1850,  by  the  Hon.  Thomas  Ewing,  the  first  Sec- 
retary of  the  Interior,  to  which  Department  the  Bureau  of  Pensions  had  been  traas- 
ferred  from  the  War  Department. 

Hon.  C.  Delano,  Secretary  of  the  Interior,  under  date  of  Septem1>er  19,  1874,  abo 
affirmed  the  above  rules  in  a  letter  addressed  to  the  Commissioner  of  Pensions,  in 
which  he  said : 

''It  is  an  established  rule  of  your  office  that  upon  due  application  therefor  by 
claimant  or  attorney  wishing  to  appeal  an  abstract  of  all  the  evidence  in  a  claim 
excepting  record  evidence  and  medical  or  other  evidence  of  a  confidential  natnre  U 
furnished  to  the  applicant.  This  rule  was  sanctioned  by  my  predecessors  and  is 
believed  tx>  be  an  eminently  proper  one.  I  find  nothing  in  the  appeal  to  indnce  me 
to  direct  any  modification  in  the  rule,  and  therefore  I  approve  the  action  of  your 
office  in  the  claim." 

Under  date  of  March  6,  1876,  the  Hon.  Z.  Chandler,  in  a  letter  addressed  to  £.  W. 
Wbitaker,  on  an  appeal  taken  by  the  latter  from  the  action  of  the  Commissioner  of 
Pensions  in  refusing  to  permit  bim,  aa  attorney  for  M.  N.  Snell,  to  examine  the  evi- 
dence in  his  claim  for  increase  of  pension,  said: 

''The  rule  which  has  obtained  with  regard  to  furnishing  evidence  to  claimaiit<9  or 
attorneys  is  that,  upon  due  application  to  the  Commissioner  of  Pensions,  that  officer 
shall  fnrniHh  the  party  applying  therefor  with  an  abstract  of  such  evidence  in  the 
claim  as,  under  the  rules  of  the  Department,  is  permitted  to  be  given  out.  Under 
the  rules  just  referred  to,  record  evidence,  or  evidence  obtained  by  a  special  agent  of 
the  Pension  Office,  is  invariably  excluded  from  the  abstract  thus  fnrnishe<l. 

"The  action  of  the  Commissioner,  from  which  you  appeal,  was  in  strict  conformitr 
with  the  rule  of  the  Deportment,  and  I  am  not  at  liberty  therefore  to  disturb  it." 

In  a  decision  dated  December  19,  1891,  in  re  S.  E.  Adler,  attorney  (5  P.  D.,  229),  the 
Department  approved  and  reaffirmed  the  rule  of  practice  which  forbids  attomeTS. 
pending  the  adjudication  of  pension  claims,  to  examine  transcripts  from  the  reconln 
of  the  War  Department,  certificates  of  examining  surgeons,  confidential  commuai- 
catious,  and  reports  of  special  examiners.  In  this  decision  the  Secretary  said,  witli 
reference  to  special  examiners'  reports,  that  ''the  purpose  of  a  special  examiner  i§ 
never  to  defeat  a  claim,  but  to  get  at  the  facts  essential  to  a  just  decision  upon  its 
merits."  If  the  claimant  desires  to  satisfy  himself  that  the  investigation  is  fairly 
conducted  lie  may  be  present  in  person  or  represented  by  an  attorney  during  the 
examination  of  witnesses.  He  may  also  cross-examine  witnesses  in  regard  to  any 
statements  made  by  them  before  the  special  examiner.  The  claim  that  he  could  not 
do  this  intelligently  unless  he  is  permitted  to  inspect  all  the  papers  in  the  case  i$ 
believed  to  be  without  any  foundation.    The  Secretary  said  : 

"After  careful  consideration  the  Department  does  not  perceive  how  any  benefit 
could  possibly  accrue  to  an  honest  claimant  by  the  concession  of  the  privilege 
demanded  in  this  case,  but  can  readily  perceive  how  such  a  privilege  might  be  ased 
by  either  dishonest  claimants  or  unscrupulous  attorneys  for  the  futherance  of  their 
nefarious  schemes  and  the  defeat  of  justice.  It  is  doubtful  whether  any  good  par- 
pose  is  subserved  by  permitting  attorneys  to  inspect  the  papers  in  pension  claimii 
under  any  circumstances." 

Under  date  of  January  4,  1892,  Order  No.  174  was  issued  as  follows: 

"In  accordance  with  the  decision  of  the  Secretary  of  the  Interior  December  19, 
1891,  S.  E.  Adler,  att/orney,  it  is  hereby  ordered  that  no  examination  of  papers  relafc- 
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ingto  claims  for  pension  or  bonnty  land  1)y  attorneys,  connsel,  or  a<;ents,  shall  extend 
to  reports  from  the  War  Department,  confidential  conmiunirntions,  certificates  of 
examining  surgeons,  or  reports  of  special  examiners  rflatinj;  to  criminal  charf^es  and 
investigations.  The  papers  herein  designated  shall  be  taken  out  by  the  file  clerk 
and  place<l  in  an  envelope,  properly  briefed,  and  retained  until  the  return  of  the 
papers.*' 

The  8e<*retary  of  the  Interior,  in  a  decision  dated  February  1,  1892,  in  re  M.  B. 
Stevens  &  Co.  (5  P.  D.,254),  aft^r  fully  discussing  the  subject,  said: 

*<It  is  not  practicable  to  inmish  copies  of  the  reports  to  claimants  and  attorneys 
living  at  a  distance.  The  ultimate  effect  of  the  rule  which  h:is  prevailed  within  the 
last  few  yearH  (until  the  issuance  of  your  order)  must  therefore  be  to  throw  the 
basiness  of  prosecuting  claims  for  increase  entirely  into  the  hands  of  attorneys 
residing  in  this  city;  that  is  to  say,  into  the  hands  of  those  who  have  the  least 
acquaintance  with  the  claimants  whom  they  represent,  and  therefore  the  least  per- 
sonal knowledge  of  the  lacts  upon  which  their  claims  are  based.  It  does  not  appear 
to  the  Department  that  the  interests  either  of  claimants  or  the  Government  would 
be  best  served  by  such  a  consummation. 

"In  conclusion,  the  Department  would  say  that  Order  No.  174  might  have  ciroum- 
ecribed  the  privilege  of  personal  examination  by  attorneys  of  papers  on  file  in  your 
Bureau  to  narrower  limits  than  it  does  without  conflicting  with  the  views  expressed 
in  the  departmental  decision  of  December  19,  1891,  and  that  after  careful  considera- 
tion those  views  have  not  been  modified  in  the  least,  "but  are  hereby  reaffirmed." 

After  referring  to  the  precedents,  the  Secretary,  iu  the  decision  of  March  21, 1892, 
in  re  E.  W.  Whitaker,  above  referred  to  (6  P.  D.,  179),  says: 

'^  It  is  borne  in  mind  that  there  are  about  sixty  thousand  attorneys  practicing 
before  the  Bureau  of  Pensions,  and  it  is  readily  perceived  that;  but  for  the  rule  now 
under  consideration,  they  or  their  representatives  would  crowd  the  Bureau  for  the 
purpose  of  making  an  unrestricted  investigation  of  papers,  thereby  requiring  the 
extra  service  of  a  large  clerical  force,  not  only  to  find  the  cases,  but  to  exercise  a 
surveillance  over  them  while,  for  the  ends  of  such  an  examinaticm,  the  cases  remained 
out  of  the  files.  Otherwise  the  attorney  or  his  representative  would  have  unre- 
strained control  over  all  the  papers  in  such  cases— a  privilege  that  can  not  be  safely 
accorded  nor  prudently  sanctioned  in  any  office  of  the  Government  " 

In  view  of  the  above  precedents  and  citations,  I  do  not  consider  that  I  have  any 
discretion  in  the  premises,  but  respectfully  submit  that,  in  my  opinion.  Order  No. 
174  is  eminently  proper,  and  recommend  that  no  change  or  modification  be  made 
unless  it  be  to  still  further  restrict  the  privilege  of  personal  examination  by  attor- 
neya  of  papers  in  pension  claims. 

Very  respectfully,  J.  L.  Davenport, 

^  Acting  Commiasioner, 

On  April  27, 1898,  it  was  deemed  proper  to  return  the  foregoing 
report  with  suggestions  as  follows: 

Washington,  April  27,  189S. 
The  CoMMissioNBR  OF  Pensions. 

Sir:  In  the  interests  of  claimants  and  the  Grovemment  alike,  and  also  in  conso- 
nance with  our  respective  official  duties,  I  am  constrained  to  return  the  accompany- 
ing appeal  of  H.  S.  Berlin  &  Co.,  with  additional  correspondence,  for  a  further  report 
upon  the  question  at  issue. 

Your  letters  of  March  21, 1898,  and  of  April  25,  1898,  are  not  fully  responsive  to 
the  request  made  or  the  contention  of  appellant. 

I  infer  from  your  communications  that  Order  No.  174,  issued  January  4, 1892,  is  still 
in  force  in  your  Bureau ;  at  least  you  make  reference  to  no  other.  It  is  fair  to  pre- 
sume that  the  portion  of  the  order  relatiufv  to  '^Certificates  of  examining  surgeons'' 
has  heen  eliminated  in  accordance  with  the  last  proviso  of  the  act  of  July  18, 1894, 
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althoagh  I  have  no  official  notice  that  an  order  of  record  has  been  iasned  to  that 
effect.  Order  174  provides  that  in  accordance  with  the  decision  of  the  Secretary  of 
the  Interior  of  December  19,  1891  (S.  £.  Adler,  attorney),  that  no  examiiintion  by 
attorneys  of  papers  relating  to  claims  for  pension,  etc.,  shall  exten<l  to  ^'rejiorts  from 
the  War  Depai*traont,  confidential  commanioations,  certiBcates  of  examining  Bur- 
geons, or  reports  of  special  examiners  relating  to  criminal  charges  and  investiga- 
tions." 

Eliminating  ''certificates  of  examining  snrgeons,"  in  accordance  with  snbse<}aeut 
legislation,  I  see  no  objection  to  the  order. 

In  the  absence  of  any  additional  order,  it  is  not  clear  npon  what  ground  or 
anthority  recognized  attorneys  are  denied  the  privilege  of  examining  the  evidence 
obtained  by  special  examiners,  upon  whioh  claims  are  often  rejected,  and  which  do 
not  relate  to  ''  criminal  charges  and  investigations/' 

''Reports  of  special  examiners,''  consisting  of  their  individual  impressions  as  to 
the  merits  of  a  claim,  credibility  of  witnesses,  etc.,  may  reasonably  be  considered 
"confidential  communications,"  and  may  be  withheld,  but  it  is  questionable  whether 
the  evidence  thus  obtained,  which  in  many  cases  determines  the  rights  of  olainianta. 
should  be  so  considered. 

Without  entering  into  a  discussion  of  the  question  at  this  time,  it  is  ree|>ectfaJly 
requested  that  you  give  the  matter  careful  consideration,  with  the  view  of  dett^r- 
mining  whether,  in  the  interest  of  harmony  and  good  practice,  the  apparent  con- 
struction of  Order  No.  174  may  not  be  so  modified  as  to  permit  recognized  sittomey» 
to  examine  the  evidence  obtained  by  special  examiners,  except  in  criminal  cases. 

I  am  convinced  from  an  examination  of  the  appeal  files  that  in  many  cases,  if 
attorneys  were  fully  cognizant  of  the  nature  of  such  evidence  upon  which  adverse 
action  has  been  taken  by  your  Bureau,  they  would  refrain  ftt>m  filing  an  appeal,  and 
thus  relieve  your  Bureau  and  the  Department  of  additional  and  increasing  labor. 

An  early  reply  is  respectfully  requested,  with  the  return  of  the  accompany iug 
papers,  in  order  to  dispose  of  this  and  other  pending  appeals. 
Very  respectfully, 

Wkbstkr  Davis, 
A98i9tani  Secretary. 

As  a  final  report  had  not  been  received,  you  were  again  requested  to 

forward  the  same  on  Augnst  12,  1898,  to  which  you  responded,  Augnst 

13,1898,  as  follows: 

ArGUST  13,  1898. 
The  honorable  the  Secretary  of  the  Interior. 

8iu:  I  have  the  honor  to  return  herewith  the  appeal  of  H.  S.  Berlin,  attorney, 
appealing  from  the  practice  of  this  Bureau  in  withholding  from  the  attorney  the 
evidence  taken  and  reports  by  special  examiners,  together  with  the  subsequent 
correspondence. 

I  have  given  much  attention  and  consideration  to  this  matter  of  special  examina- 
tions.  The  (government  is  expending  annually  for  special  examiners  and  expenses 
in  that  branch  of  the  service  $(KX),000,  or  near  that  amount.  It  is  the  only  check  ur 
protf'ction  the  Government  has.     All  other  cases  are  passed  npon  ex  parte  evidence. 

When  a  case  is  sent  to  a  special  examiner  in  the  field  the  claimant  and  his  attorney 
have  the  privilege  of  being  present  and  cross-questioning  the  witnesses  and  of  hav- 
ing the  evidenee  taken  read. 

During  last  year  there  were  about  95,000  cases  allowed;  there  were  about  85»000 
rejected .  Of  this  number  about  14,800  cases  were  specially  examined.  The  remainder 
were  adjudicated  Htrictly  on  the  ex  parte  cases  presented  by  claimants  through  their 
attorneys.  About  6,000  of  the  cases  of  those  that  were  specially  examined  were 
rejected  on  the  reports  of  the  special  examiners.  And,  as  you  know,  although  the>' 
were  rejected,  they  are  still  pending,  and  these  reports  of  special  examiners  we 
believed  were  the  property  of  the  Department — contidential  papers. 

The  trouble  comes  right  here.   Where  that  evidence  has  been  taken  the  credibility 
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of  the  same  and  the  credibility  of  the  witness  is  unqaestioned,  and  the  case  retunied 
here.  The  Washington  expert,  who  knows  every  word,  term,  phrase,  or  sentence 
neoeasary  to  controvert  or  impeach  the  evidence  secured,  is  called  in  and  affidavits 
are  prepared  and  B«*nt  oat  to  he  sworn  to  and  returned  to  the  Bnrean,  frequently 
impeaching  the  testimony  of  reliable  witnesses.  The  Government  seems  to  have 
absolutely  no  rights  in  these  matters.  If  the  case  is  an  absolute  fraud,  and  the 
examiner  shows  it  to  be,  then  time  is  an  element.  The  examiner  must  be  gotten  out 
of  that  territory  or  wait  until  another  set  of  officials  come  in ;  then  the  case  is  tried 
again.  A  claim  once  filed  is  always  pending  under  the  established  practice  until  it 
is  allowed.  I  will  say  frankly  that  some  of  the  attorneys  practicing  before  this 
Bureau  are  getting  so  bold  and  so  bad  I  am  disposed  to  think  of  Hendiug  every  one 
of  their  cases  for  special  examination,  but  to  do  this  might  work  hardship  upon  the 
le^timate  claimants,  and  calls  for  delny  in  getting  their  claims  adjudicated. 

With  reference  to  the  present  practice  of  this  Bureau  as  to  exhibiting  certificates 
of  examining  surgeons,  I  am  doing  exactly  what  the  law  requires,  and  what  I  am 
sworn  to  do,  '*open  to  the  inspection  of  the  claimant  or  his  attorney/'  and  I  pro- 
hibit their  clerks  and  others  coming  here  and  copying  these  returns.  The  attorneys 
secured  the  passage  of  this  law  and  I  am  simply  making  them  live  up  to  it. 
Very  respectfully,  your  most  obedient  servant, 

H.  Clay  Evans, 

Commiaaioner. 

Beferring  to  yoar  report  of  March  21, 1898,  it  will  be  observed  that 
the  rules  in  force  in  1833, 1838, 1850, 1874,  and  1876,  as  indicated,  were 
established  under  different  conditions.  There  was  then  no  special 
examination  of  pension  cases  as  now.  Investigations  then  were  wholly 
ex  parte,  by  designated  agents,  and  often  the  evidence  obtained  was  of 
a  confidential  character.  But  even  then  claimants  or  their  agents  were 
not  absolutely  prohibited  from  examining  the  evidence  thus  obtained. 
Also,  as  late  as  1874  the  Secretary  of  the  Interior,  Mr.  Delano,  sanc- 
tioned and  approved  the  practice  which  had  obtained  of  furnishing  a 
claimant  or  his  attorney  wishing  to  appeal  an  abstract  of  all  the 
evidence  in  his  claim  excepting  '<  record  evidence  and  medical  or  other 
evidence  of  a  confidential  nature."  He  said  ^'  this  rule  was  sanctioned 
by  my  predecessors  and  is  believed  to  be  an  eminently  proper  one." 

This  rule  of  practice,  having  reference  to  record  and  medical  evidence 
and  evidence  obtained  on  an  ex  parte  examination,  was  also  approved 
by  Secretary  Chandler  in  March,  1876. 

The  case  to  which  you  refer,  on  appeal  by  S.  E.  Adler,  attorney, 
raised  substantially  the  same  question,  and  in  the  departmental  deci- 
sion rendered  December  19, 1891,  it  was  held  that  where  permission 
was  granted  to  claimants  or  attorneys  to  examine  the  evidence,  '^  there 
are  obvious  reasons  why  it  should  not  extend  to  transcripts  from  the 
records  of  the  War  Department,  certificates  of  examining  surgeons, 
confidential  communications,  and  reports  of  special  examiners  relating 
to  criminal  charges  and  investigations." 

This  departmental  decision  was  made  the  basis  of  Order  No.  174, 
issued  by  your  predecessor,  Gen.  Green  B.  Raum,  on  January  4,  1892, 
as  follows : 

In  accordance  with  the  decision  of  the  Secretary  of  the  Interior  December,  19, 1891, 
S.  £.  Adler,  attorney;  it  is  hereby  ordered  that  no  examination  of  papers  relating  to 
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claims  for  pension  or  boanty  land  by  attorneys,  counsel,  or  agents  shall  extend  to 
reports  from  the  War  Department,  confidential  communications,  certificates  of  exam- 
ining surgeons,  or  reports  of  special  examiners  relating  to  criminal  charges  and 
investigations.  The  papers  herein  designated  shall  be  taken  out  by  the  file  clerk 
and  placed  in  an  envelope,  properly  briefed,  and  retained  until  the  return  of  the 
papers. 

It  will  be  observed  that  this  order  points  out  definitely  what  evidence 
shall  be  withheld,  viz: 

Reports  from  the  War  Department,  confidential  communications,  certificates  of 
examining  surgeons,  or  reports  of  special  examiners  relating  to  criminal  charge^ 
and  investigations. 

The  last  proviso  of  the  act  of  Congress  approved  July  18,  1894. 
eliminated  one  of  these,  as  follows: 

Provided,  That  the  report  of  such  examining  surgeons,  when  filed  in  the  Pension 
Office,  shall  be  open  to  the  examination  and  inspection  of  the  claimant  or  his  attor- 
ney, under  such  reasonable  rules  and  regulations  as  the  Secretary  of  the  Interior 
ma}'  provide. 

Presumably  this  statutory  provision  has  been  complied  with, 
although  no  order  of  record  modifying  Order  No.  174  has  been  filed 
with  the  Department,  and  it  is  observed  that  in  your  report  of  March 
21,  1898,  you  make  no  reference  to  it,  but,  on  the  contrary,  you  state, 
in  the  concluding  paragraph,  as  follows: 

In  my  opinion,  Order  No.  174  is  eminently  proper,  nnd  recommend  that  no  change 
or  modification  be  made  unless  it  be  still  further  to  restrict  the  privilege  of  persooal 
examination  of  papers  in  pension  claims. 

A  proper  construction  of  Order  No.  174  has  continuously  received 
the  recognition  and  support  of  your  predecessors,  and,  together  with 
the  exception  contained  in  the  provision  of  the  act  of  Congress  of  Jaly 
18,  1894,  referred  to,  it  has  repeatedly  received  the  sanction  ami 
approval  ot  the  Department. 

I  am  led  to  infer  from  your  report  and  the  prevailing  practice  in  the 
Bureau  of  Pensions  that  you  construe  said  order  in  a  different  light, 
and  apply  it  to  all  reports  of  special  examiners,  and  deny  the  right  of 
claimants  or  their  attorneys  to  inspect  the  evidence  obtained  by  special 
examiners  in  all  cases.  1  have  no  hesitancy  in  saying  that  this  cuu- 
struction  of  Order  No.  174  is  disapproved,  and  if,  umler  verbal  instruc- 
tions, the  Bureau  of  Pensions  refuses  to  allow  claimants  or  their  attor- 
neys the  right  to  read  the  evidence  obtained  by  special  examiners, 
excepting  ''reports  of  special  examiners  relating  to  criminal  charges 
and  investigations,"  such  instructions  can  not  receive  the  approval  of 
the  Department. 

As  you  are  aware,  the  prime  object  of  special  examination  is,  througb 
an  open,  full,  and  impartial  investigation,  to  obtain  the  material  facts 
for  or  against  the  parties  at  interest,  without  bias  or  prejudice.  Tbe 
special  examiner  is  not  in  any  sense  the  attorney  of  the  claimant  or  tbe 
Government.  His  mission  is  to  give  the  claimant  every  opportunity  to 
supply  the  evidence  necessary  to  complete  his  claim.    It  is  not  an  ex 
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parte  examination,  conducted  after  the  manner  which  prevailed  many 
years  ago;  hence  the  claimant  is  entitled  to  be  present,  or  to  be  repre- 
sented by  an  attorney  throughout  the  examination,  and  to  cross-examine 
witnesses  if  he  desires.  In  other  words,  it  is  his  right  to  hear  or  know 
every  word  of  testimony  in  his  case,  whether  favorable  or  unfavorable. 
No  court  in  the  land  would  deny  him  this  privilege.  It  is  a  constitu- 
tional right,  which  can  not  be  abridged. 

It  is  true,  if  the  claimant  were  present  or  was  represented  by  an 
attorney  throughout  the  special  investigation,  and  was  then  made  fully 
cognizant  of  the  nature  of  all  the  testimony,  there  could  be  no  just 
cause  for  complaint.  But  the  records  of  the  Bureau  of  Pensions  will 
show  that  snch  instances  are  exceedingly  rare,  and  although  the  privi- 
lege is  granted  to  claimant  to  be  present,  it  is  in  most  instances  impos- 
sible for  him  to  do  so.  As  a  rule,  his  statement  is  taken  and  he  is 
compelled  by  force  of  circumstances  to  waive  his  right  to  be  present, 
as  the  special  examination  proceeds  from  place  to  place,  often  in  differ- 
ent States;  nor  is  he  able  to  employ  attorneys  to  follow  the  investiga- 
tion in  the  field. 

The  result  is,  in  a  very  large  proportion  of  the  cases,  the  special 
examination  is  conducted  in  his  absence,  with  no  attorney  to  represent 
his  interests,  and  the  rejection  of  the  claim  follows  by  reason  of  the 
testimony  thus  obtained. 

Practically  it  has  been  an  ex  parte  examination,  and  under  the  pres- 
ent practice  in  your  Bureau  the  claimant  has  no  knowledge  of  the 
adverse  testimony  upon  which  his  claim  has  been  rejected. 

It  would  be  impracticable  to  furnish  him  with  a  copy  of  the  evidence, 
as  was  the  practice  formerly,  but  his  request  to  see  the  evidence,  or  a 
like  request  by  his  authorized  attorney,  can  not  lawfully  and  justly  be 
denied. 

As  indicated  in  my  communication  of  April  12, 1898, 1  am  convinced 
that  the  number  of  appeals  has  been  largely  augmented  by  reason  of 
this  practice. 

I  think  you  will  agree  with  me  that  due  respect  for  the  rights  of 
claimants  or  their  authorized  attorneys  will  be  in  harmony  with  the 
letter  and  spirit  of  the  pension  laws,  and  at  the  same  time  the  rights 
of  the  Government  will  be  i)reserved. 

I  am  led  to  the  conclusion  that  the  practice  which  prevails  in  your 
Bureau  of  denying  to  claimants  or  their  authorized  attorneys  the  right 
to  examine  the  evidence  obtained  by  special  examination,  except  that 
contained  in  ''  reports  of  special  examiners  relating  to  criminal  charges 
and  investigations,"  is  unjust  to  claimants  and  unwarranted  by  law. 
It  is  therefore  directed  that  all  orders  or  instructions  which  have  that 
eflfect  shall  be  revoked. 

Approved: 

0.  N.  Bliss,  Secretary. 
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ATTORNEYS-UEPRESENTAXrVTSS  OF  ATTOBXEYS. 

Charles  and  William  B.  Kino. 

1.  Under  the  authority  conferred  by  the  act  of  Jnly  18,  1894,  it  is  suggested  the 

instructions  of  the  bureau  be  modified  to  the  extent  that  representatives  of 
recognized  attorneys  who  have  written  authority  from  their  employers  be 
granted  the  same  privilege  of  examining  the  certificates  of  examining  sur- 
geons as  is  provided  by  law  for  the  attorneys  in  person. 

2.  Hereafter,  under  section  471  of  the  Revised  Statutes,  all  orders  or  circnlars  affect- 

ing the  rights  of  claimants,  or  their  properly  accredited  attorneys,  shall  be 
submitted  to  the  Secretary  of  the  Interior  for  his  information  and  approval 
prior  to  their  promulgation. 

A89i8tant  Secretary  Webster  Davis  to  the  Oommissumer  of  Pensions, 

August  27j  1898. 

Messrs.  Charles  and  William  B.  King,  attorneys  of  record  before  the 
DepartmeDt,  entered  an  appeal  from  the  practice  of  the  Bureau  of  Pen- 
sions, by  your  authority,  in  refusing  their  representative  to  examine 
the  reports  of  examining  surgeons  in  cases  where  they  are  the  recog- 
nized attorneys. 

I  have  your  report  of  March  21, 1898,  relating  thereto,  and  also  year 

letter  of  August  13, 1898,  which  reads  as  follows: 

August  13, 1898. 
The  honorable  the  Secretary  or  the  Interior. 

Sir:  Replying  to  yoar  inquiry  about  appeal  of  Charles  and  William  B.  King, 
attorueyB,  from  the  practice  of  this  bureau  in  refusing  permission  of  others  than  tbe 
re(;istered  attorneys  in  a  case  to  see  the  reports  of  medical  examinations: 

Tlie  practice  of  this  bureau  is  exactly  in  accordance  with  the  law.  The  attonieys 
of  this  city  secured  a  rider  on  an  appropriation  bill  providing  that  *' the  attorney  or 
claimant  should  be  privileged  to  examine  the  reports  submitted  by  medical  exam- 
iners." This  I  am  doing,  and  I  am  limiting  them  to  the  law.  In  other  words,  I  do 
not  ])ermit  any  but  the  attorney  of  record  in  the  caae  or  the  claimaDt  to  see  these 
papers.  The  act  was  secured  over  the  protest  of  the  Secretary  of  the  Interior  and 
the  Commissioner  of  Pensions.  The  privilege  had  been  much  abused,  by  sending 
clerks  here  copying  these  reports  and  sending  them  back,  to  the  annoyance  of  the 
best  medical  examiners.  It  was  used  as  a  system  to  intimidate  the  medical  exam- 
iners, to  compel  them  to  give  high  ratings.  There  is  a  history  to  all  this.  I  am 
complying  with  the  law  literally. 

Very  respectfully,  your  obedient  servant, 

H.  Clay  Evans,  Commi»9ioner. 

In  your  report  of  March  21, 1898,  you  state  that  the  present  practice 
is  based  upon  the  proviso  contained  in  the  appropriation  act  of  July 
18,  1894,  as  follows: 

That  the  report  of  such  examining  snrgeons  when  filed  in  the  Pension  Office  shall 
be  open  to  the  examination  and  inspection  of  the  claimant  or  his  attorney,  ander 
such  reasonable  rules  and  regulations  as  the  Secretary  of  the  Interior  may  pro- 
vide. 

It  appears  that  in  pursuance  of  the  foregoing  the  following  order 
(No.  268)  was  issued  ten  days  later : 

The  proviso  contained  in  the  pension  appropriation  act  of  Congress  of  July  1^> 
1894,  as  follows :  **  That  the  report  of  such  examining  surgeons  when  filed  in  the 
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Pension  OfBoe  nhall  be  open  to  the  examination  and  inspection  of  the  claimant  or 
his  attorney,  nnder  such  reasonable  rules  and  regnlations  as  the  Secretary  of  the 
laterior  may  provide,''  should  be  complied  with  in  sach  manner  as  will  afford  all 
proper  information  to  claimants  and  their  attorneys  in  all  pending  claims,  and  at 
the  same  time  interfere  as  little  as  may  be  with  the  work  of  the  bureau. 

Any  indiscriminate  exhibition  of  surgeons*  reports,  cRpecially  in  cases  disposed  of 
liy  admission  or  rejection,  oan  only  be  productive  of  evil,  by  occupying  the  time  and 
attention  of  clerks,  and  giving  opportunity  for  making  pnblic  the  physical  injuries 
aud  ailments  of  pensioners  and  claimants.  The  object  of  the  proviso  is  only  to  aid 
chiimants  and  their  accredited  attorneys  in  preparing  their  evidence  and  arguments 
for  submission  of  pending  cases:  therefore — 

1.  No  one  but  the  claimant  in  ])er8on  and  his  recognized  attorney  in  the  claim 
shall  be  permitted  to  examixie  the  reports  of  the  examining  surgeons  filed  in  the 
claim;  aud  such  examination  shall  be  made  subject  to  the  rules  of  the  Pension 
Bnrean  in  respect  to  the  calling  up  and  examination  of  cases  by  attorneys. 

2.  No  examination  of  reports  of  examining  surgeons  shall  be  permitted  in  admitted 
caHes  wherein  there  is  no  claim  pending. 

3.  No  examination  of  such  reports  shall  be  permitted  in  rejected  cases,  after  the 
lapse  of  six  months  from  the  date  of  rejection,  until  the  claim  has  been  regularly 
reopened,  according  to  the  practice  of  the  bureau,  or  unless  an  appeal  from  the 
decision  is  pending. 

•i.  Where  snch  a  report  of  examining  surgeons  has  lieen  submitted  to  the  inspec- 
tion of  the  claimant  or  his  attorney  the  fact  and  date  shall  be  noted  on  the  jacket, 
and  the  same  shall  not  again  be  so  submitted  within  the  period  of  six  months  there- 
after. 

Wm.  Lochrkn,  Commiasioner. 
Approved : 

HoKB  Smith,  Secretary, 

It  will  be  observed  that  this  order  was  issued  by  your  predecessor, 
with  the  coucurreuce  and  approval  of  the  Secretary  of  the  Interior,  the 
latter  being  required  under  the  specific  provisions  of  the  act  quoted. 

This  order  (No.  268)  was  the  rule  of  practice  until,  according  to  your 
report,  October  5, 1897,  when  you  issued  the  following  instructions,  viz : 

Hereafter  no  attorney  shall  be  permitted  to  examine  the  reports  of  examining;  sur- 
geons in  any  pension  claim  except  upon  the  perHonal  order  of  the  Commissioner  or 
ooe  of  the  deputy  commissioners  of  this  bureau. 

This  was  supplemented  on  October  20, 1897,  by  the  following: 

1lie  certiiioates  of  examining  surgeons  may  be  examined  or  inspected  by  the  claim- 
aat  or  his  reco^;nized  attorney  in  person  only  after  tiual  adverse  action  is  taken 
thereon  and  within  three  months  after  date  of  notice  uf  such  action. 

It  will  be  observed  that  these  instructions,  issued  without  the 
authority  of  the  Department,  modify  to  some  extent  order  No.  268, 
which  received  the  approval  of  the  Secretary  of  the  Interior.  But  tliis 
is  immaterial  to  the  question  at  issue  in  this  appeal. 

As  already  indicated,  the  act  of  July  18,  1894,  provides  that  the  cer- 
tificates of  examining  surgeons  shall  be  open  to  tiie  examination  and 
inspection  of  the  claimant  or  his  attorney  ^^  under  such  reasonable  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  provide." 

It  was  the  evident  intention  of  the  lawmaking  power  that  the  claim, 
ant  or  his  accredited  attorney  should  have  personal  knowedge  of  the 
findings  of  the  boards  of  examining  surgeons.    The  act  also  conferred 
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upon  the  Secretary  of  the  Interior  power  to  prebcribe  such  reasonable 
rules  and  regnlatioiiA  as  will  best  convey  to  the  claimant  or  his  attor- 
ney the  right  conferred.  , 

While  it  may  be  true,  as  indicated  in  your  letter  of  the  13th  instant, 
by  granting  the  claimant  or  his  attorney  this  privilege  you  comply 
with  the  letter  of  the  law,  yet  is  it  not  true  that  often,  by  refusing  to 
the  properly  accredited  representative  of  the  attorney  this  privilege, 
yoQ  fail  to  comply  with  the  spirit  of  the  law,  and  by  so  doing  aa 
injustice  to  the  claimant  is  donef 

It  is  well  known  that  many  recognized  attorneys  have  confidential 
clerks  in  their  employ,  who  are  charged  with  the  supervision  of  tbeir 
pension  business.  If  such  employees  appear  with  proper  authority 
from  their  employers,  would  not  the  spirit  of  the  law  be  complied  with 
by  granting  to  them  the  same  privileges  which  the  law  gives  to  their 
superiors  f 

You  say  the  privilege  is  sometimes  abused,  and  refer  to  a  single 
instance  of  that  charaitter. 

If  that  be  so,  the  remedy  is  in  your  hands;  there  is  ample  authority 
for  requiring  an  attorney  or  his  accredited  agent  to  comply  fully  with 
the  law  and  established  rules  and  regulations. 

While  I  do  not  deem  it  proper  to  issue  an  imperative  order  relating 
to  tliis  practice,  I  feel  free  to  suggest,  under  the  authority  conferred 
by  the  act  of  July  18, 1894,  that  your  instructions  be  modified  to  the 
extent  that  representatives  of  recognized  attorneys,  who  have  written 
authority  from  their  employers,  be  granted  the  same  privilege  of  exam- 
ining the  certificates  of  examining  surgeons  as  is  provided  by  law  for 
the  attorneys  in  i>erson. 

It  is  believed  that  this  change  in  the  rules  of  practice  will  be  in  har- 
mony with  the  spirit  of  the  law  and  will  result  in  no  hindrance  to  the 
dispatch  of  public  business,  and  the  rights  of  the  claimant  will  be  duly 
observed. 

In  this  connection  I  desire  to  invite  your  attention  to  the  following 
dex)artmental  instructions: 

Department  of  the  Interior, 

Washington,  June  5, 18S4. 

Chiefs  of  bureaus  and  offices  are  requested  to  submit  to  the  Secretary  forhisinfor- 
niutioDy  and  prior  to  their  promulgation,  any  orders  or  circulars  prepared  in  tbeir 
respective  offices. 

H,  M.  Teller,  Secretary. 

The  foregoing  is  evidently  based  upon  the  provisions  of  section  471, 
Kevised  Statutes,  which  provide  as  follows: 

The  Commissioner  of  Pensions  sball  perform,  under  the  direction  of  the  Secretary 
of  the  Interior,  such  duties  in  the  execution  of  the  various  pension  and  bounty-land 
laws  as  may  be  prescribed  by  the  President. 

This  order  is  still  in  force  and  meets  with  the  approval  of  the 
Department. 

It  is  therefore  directed  that  all  orders  or  instructions  affecting  the 
rights  of  claimants,  or  their  properly  accredited  attorneys,  shall  be  sub- 
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mitted  to  the  Secretary  of  the  Interior  for  his  information  and  approval 
prior  to  their  promulgation. 
Approved : 

G.  N.  Bliss,  Secretary. 


aid  an1>  atteni>ancre-rate. 
Mabtin  B.  Fitch. 

It  appears  from  the  evidence  in  this  case  that  the  disability  of  this  appellant  resulting 
from  the  pensioned  rheumatism  was  practically  the  same  at  the  date  his  pension 
was  reduced  f^m  $72  to  $30  per  month,  and  has  so  remained  since  that  date,  aa 
it  was  when  be  was  given  bis  present  rating  of  $50  per  month  under  the  provi- 
sions  of  the  act  of  July  14, 1892,  and  is  and  has  been  such  as  to  incapacitate  the 
appellant  for  the  performance  of  any  manual  labor,  and  necessitate  the  frequent 
and  periodical,  but  not  the  regular  and  constant  aid  and  attendance  of  another 
person : 

Beld,  That  he  is  entitled  to  the  rating  of  $50  per  month  ftom  the  date  his  pension 
was  reduced  to  $30  per  month,  but  is  not  entitled  to  restoration  to  the  rate  of 
$72  per  month. 

Assintant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

August  27^  1898. 

Martin  B.  Fitch,  late  private  Company  H,  Eighteenth  Iowa  Volan- 
teer  Infantry,  i8,  and  has  been  since  date  of  discharge  from  the  service, 
a  pensioner  under  the  provisions  of  sections  4692  and  4693,  Kevised 
Statutes,  for  rheumatism  at  the  rates  of  $6  per  month  Irom  February 
4,  1863;  $30i>er  month  from  June  16,  1886;  $50  per  month  from 
November  7, 1888,  and  $72  per  month  from  March  4, 1890. 

In  February,  1895,  his  rating  was,  after  due  and  legal  notice,  reduced 
to  $30  per  month  from  January  4, 1895. 

An  appeal  was  taken  from  this  a(;tion  on  August  26, 1897,  which  was 
considered  by  this  Department  on  March  31, 1898,  when  said  action 
was  reversed,  and  the  case  remanded  with  instructions  that  it  be 
reopened  by  your  Bureau  and  investigated  by  special  examination,  a 
test  medical  examination  of  the  pensioner  made,  and  it  be  readjudi- 
cated  in  the  light  of  the  facts  thus  developed. 

The  instructions  of  the  Department  having  been  complied  with,  the 
case  was  again  adjudicated  by  your  Bureau  on  June  14, 1898,  when 
restoration  of  the  former  rating  of  $72  per  month  was  refused,  but 
increase  was  granted  at  the  rate  of  $50  per  month  from  June  1, 1898, 
and  on  June  21, 1898,  pensioner's  certificate  was  reissued  to  allow  him 
that  rate  firom  said  date. 

From  this  action  the  present  appeal  was  taken  on  July  16, 1898. 

It  is  the  contention  of  the  present  appeal  not  only  that  the  reduction 

of  appellant's   rate  of  pension  to  $30  per  month  was  unjust  and 

erroneous,  but  that  his  pensionable  disability  has  been  the  same  in 

degree  and  severity  from  the  date  of  said  reduction  in  January,  1895, 

p.  D. — VOL.  9 31 
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to  the  present  time,  aud  that  daring  said  i)eriod  it  had  rendered  him  so 
totally  aud  permanently  helpless  as  to  require  the  r^ular  and  roustaut 
aid  and  attendance  of  auother  person,  and  entitled  him  to  reoeive  the 
^^ first- grade"  rating  of  $72  per  month  provided  by  the  act  of  March 
4,  1890. 

The  << first-grade"  rate  of  $72  per  month  formerly  received  by  this 
appellant  is  provided  by  the  act  of  March  4,  IStlO,  for  a  disability  ])ro- 
ducing  permanent  and  total  helplessness  requiring  the  constant  and 
regular  personal  aid  and  attendance  of  another  person.  The  rate  of 
$50  per  month,  which  he  is  now  receiving,  is  provided  by  the  act  of 
July  14, 1892,  for  a  disability  which  incapacitates  for  the  performance 
of  any  manual  labor,  and  also  necessitates  the  frequent  and  periodical, 
though  not  regular  and  constant  personal  aid  and  attendance  of 
another  person,  and  this  rating  must  be  made  to  commence  from  the 
date  of  a  certificate  of  medical  examination  by  an  examining  surgeon 
or  board  of  surgeons,  showing  the  existence  of  such  degree  of  pension- 
able disability,  and  made  after  the  passage  of  said  act 

The  test  medical  examination  of  this  appellant,  pursuant  to  the 
departmental  instructions  above  referred  to,  was  made  by  the  board  of 
surgeons  at  McGregor,  Iowa,  on  June  1, 1898,  who  certify  and  describe 
his  physical  condition  and  existing  disability  as  found  by  them  on  said 
date  as  follows: 

Pulse  rate,  90;  respiration,  20;  temperature,  98.6;  height,  5  feet  10^  inohea;  weight, 
210  pounds ;  age,  57  years.  He  can  raise  his  right  arm  to  a  right  angle  with  his 
body.  Any  elfort  to  raise  it  above  this  point  or  while  in  this  position  to  carry  it 
forward  or  rotate  it  causes  pain.  The  forearm  cau  be  flexed  to  an  angle  of  about  30 
degrees  and  extended  to  an  angle  of  45  degrees,  and  an  attempt  to  rotate  it  while 
either  flexed  or  extended  causes  pain.  Motion  in  wrist  joint  is  impaired  to  the  extent 
that  he  cau  not  fully  extend  the  hand  or  straighten  it,  and  it  can  be  flexed  to  ao 
angle  of  about  20  degrees  only.  This  joint  is  slightly  enlarged ;  measaree  one-third 
of  an  inch  in  circumference  more  than  the  left.  All  th^  joints  and  flngere  are 
anchylosed  in  a  semiflexed  position,  aud  he  has  not  the  power  to  either  grasp  or  hold 
an  object.  There  is  partial  anchylosis  of  joints  of  thumb,  and  mobility  is  impairefl 
to  the  extent  that  he  is  unable  to  grasp  or  hold  an  object  between  the  thnmb  aod 
index  finger. 

A  description  of  right  arm  and  hand  describes  the  left  with  the  following  difference: 
Forearm  can  be  flexed  to  an  angle  of  20  degrees  and  extended  to  about  55  degieee. 
Tiiero  Ih  about  30  degrees  motion  in  wrist  joint  aud  the  joint  measures  one-third  le^s 
in  circumference  than  tlie  right. 

The  riglit  leg  immediately  below  the  gluteal  fold  measures  1  inch  more  in  circum- 
ference than  the  left  and  from  auteriitr' superior  spinous  process  of  ilium  to  lovrr 
border  of  patella  measures  1  inch  more  than  the  left.  There  is  marked  flatteninj; 
posterior  to  trochanter  major,  as  the  result  of  shrinking  of  the  gluteal  muscles.  The 
leg  can  not  be  fully  extended  aud  can  be  flexed  to  an  angle  of  about  25  degrees  only. 

There  is  partial  auchylosiH  of  knee  joint  and  leg  can  be  extended  to  an  angle  of  25 
degrees  and  flexed  about  30  degrees  from  that  point;  the  same  is  true  of  the  ankle 
joint. 

The  left  leg  can  be  flexed  at  hip  joint  to  a  right  angle  and  nearly  fully  extended. 

The  knee  joint  is  slightly  impaired;  it  can  be  almost  fully  extended  and  flexed  to 
aright  angle.  There  is  partial  anchylosis  of  ankle  Joint;  the  toes  can  be  moved 
through  au  arc  of  about  20  degrees. 
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In  the  region  of  inner  condyle  of  right  femur  there  is  a  cicatrix  1^  inches  in  length 
and  1  inch  wide,  depressed  and  adherent  and  sensitive,  the  result  of  an  ahsoess. 

In  right  groin,  over  Poupart's  ligament,  there  is  a  cicatrix,  extending  in  line  of 
ligament.  2  inches  long,  presenting  a  marked  depression,  adhesions,  and  sensitiveness. 
Aboat  an  inch  helow  this  cicatrix  there  are  smaller  cicatrices.  All  these,  claimant 
states,  are  the  results  of  a  very  large  ahsoess.     We  helieve  his  statement  to  be  true. 

Contour  of  back  appears  to  be  normal,  but  there  is  marked  tenderness  in  region  of 
spinous  processes  of  all  vertebrie  from  last  cervical  to  sacrum. 

The  action  of  the  heart  is  somewhat  rapid  and  irregular,  and  although  a  slight  mur- 
mur may  exist  we  are  not  fully  convinced  that  suck  is  the  case.  The  extremely 
thick  walls  of  the  chest  and  irregular  action  of  the  heart  preclude  the  possibility  of 
a  positive  diagnosis.  Claimant  is  unable  to  perform  any  manual  labor.  His  gait  is 
slow  and  somewhat  uncertain,  hence  walks  with  difficulty.  He  can  neither  dress  nor 
audresM  liin>self,  and  can  with  difficulty  grasp  and  carry  food  to  his  month.  He  is,  in 
oor  opinion,  so  totally  and  permanently  helpless  as  the  result  of  rheumatism  that  he 
requires  the  regular  personal  aid  of  another  person.  No  evidence  of  vicious  habits. 
Bating,  first  grade. 

The  conditions  found  and  described  on  the  foregoing  medical  exami- 
nation, as  well  as  the  facts  developed,  relative  to  the  need  of  aid 
required  by  the  appellant,  by  the  testimony  taken  on  the  special  exami- 
nation of  this  case,  directed  by  the  Department,  attributable  to  and 
resulting  from  the  pensioned  causes,  were  carefully  reviewed  and  con- 
sidered by  the  medical  referee  on  July  14, 1898,  who  held  that  the  same 
ju:>tified  the  conclusion  that  the  pensionable  disability  of  appellant  was 
such  as  to  necessitsite  and  require  the  frequent  and  periodical  personal 
aid  and  attendance  of  another  person,  and  en  titled  him  to  the  ratiugof  $50 
per  month  provided  by  the  act  of  July  14,  1892,  but  that  a  condition  of 
total  and  ]>ermanent  helplessness,  necessitating  the  regular  and  constant 
personal  aid  and  attendance  of  another  person,  which  would  entitle  him 
to  the  rating  of  $72  per  month  as  provided  by  the  act  of  March  4, 1890, 
was  not  shown  to  exist,  and  consequently  he  should  not  be  restored 
to  that  rating. 

1  have  carefully  examined  and  considered  the  evidence  bearing  uix)n 
this  point,  and  I  agree  with  the  foregoing  conclusion  of  the  medical 
referee.  The  statements  of  the  appellant  himself,  the  testimony  of 
witnesses,  and  the  findings  of  the  boards  of  examining  surgeons,  fail 
utterly  to  establish  the  existence  of  such  a  condition  of  disability  as 
is  required  by  the  provisions  of  the  act  of  March  i,  1890,  to  warrant  a 
rating  of  $72  per  month,  and  therefore  the  refusal  of  your  Bureau  to 
restore  api)ellant  to  said  rating  was  correct  and  is  hereby  aflirnied. 

The  remaining  question  to  be  considered  is  whether  the  reduction  of 
a|>]>e]lant's  pension  to  $30  per  month  from  January  4, 1895,  was  justi- 
liod  by  the  facts  in  his  case.  Your  Bureau  has  accepted  the  conditions 
of  |)ensionable  disability  found  upon  the  foregoing  test  medical  exam- 
ination, and  shown  by  the  recent  special  examination  of  this  case,  as 
suftictent  to  warrant  the  rating  of  $50  per  month  under  the  act  of 
July  14, 1892,  from  the  date  of  said  examination.  Tlie  previous  medical 
examinations  of  a|)pel  Ian t  and  the  testimony  would  seem  to  indicate 
very  clearly,  however,  that  this  condition  of  disability  existed  substan- 
tially in  the  same  degree,  so  far  as  the  need  of  aid  required  by  the 
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appellant  as  a  result  of  the  pensioDed  rheamatism  is  concerned,  at  the 
time  said  redaction  was  made,  and  has  since  continued  in  the  same 
degree. 

The  principal  source  of  the  appellant's  helplessness  consists  in  the  con- 
dition of  his  hands,  which  are  described  in  the  testimony  and  the  cer- 
tificates of  medical  examination  as  being  drawn  up  in  a  half-clased 
condition,  stiffeued  and  partially  paralyze<l,  without  power  to  open  or 
close  the  fingers,  or  to  grasp  anything,  except  a  very  slight  ability  to 
hold  light  objects  between  the  thumb  and  the  side  of  the  first  finger. 
In  short,  his  hands  are  described  and  shown  to  be  practically  nsele^ 
for  all  ordinary  purposes.  It  clearly  appears  from  the  evidence  that 
he  is  unable  to  dress  or  undress  himself,  attend  the  calls  of  nature,  or 
perform  any  of  the  ordinary  duties  and  functions  of  daily  life,  where 
the  hands  are  required  to  be  used,  without  assistance  to  a  greater  or 
less  extent,  and  that  he  has  been  in  this  condition  without  material 
change  for  the  better  since  sometime  previous  to  the  date  at  which 
his  pension  was  reduced  to  $30  per  month. 

The  appellant  was  medically  examined  by  the  board  of  surgeons  at 
Cresco,  Iowa,  on  May  9,  1894,  who  certify  and  describe  his  condition 
on  that  date  from  rheumatism  and  results,  and  state  that  there  was 
partial  paralysis  of  both  hands  and  partial  anchylosis  of  metacarpo- 
phalangeal articulations — unable  to  open  or  shut  either  hand.  They 
state  that  he  was  totally  disabled  for  manual  labor  by  reason  of  the 
disability  in  both  hands;  that  they  did  not  think  he  required  the  con- 
stant aid  and  attendance  of  another  person,  but  that  he  did  need  peri- 
odical aid. 

The  medical  examination  upon  which  the  reduction  of  appellant's 
pension  appears  to  have  been  principally  based  was  made  by  the  board 
at  Decorah,  Iowa,  on  October  3  and  November  21, 1894,  the  appellant 
having  apparently  been  called  twice  before  the  board.  The  appellant 
contends  (and  it  would  seem  from  the  evidence  not  without  reason)  that 
the  certificate  of  this  examination  was  not  a  true  reflex  of  his  physical 
condition  at  that  time,  and  that  great  injustice  was  done  him  by  the 
report  made  and  filed  in  your  Bureau  of  said  examination  and  the  man- 
ner  in  which  it  was  conducted.  The  certificate  of  said  examination  is 
undoubtedly  exceedingly  imperfect,  unsatisfactory,  and  meager  in  its 
details  for  an  examination  upon  which  to  base  action  reducing  pension 
from  a  "  first-grade"  rating.  It  contains  no  description  whatever  of  the 
appellant's  general  physical  condition,  makes  no  mention  of  any  other 
results  of  rheumatism  than  disability  existing  in  hands  and  right  knee 
joint,  and  as  to  these  results  gives  no  specific  description  by  which  the 
extent  of  pensionable  disability  resulting  therefrom  could  be  definitely 
ascertained,  and  scarcely  does  more  than  to  mention  the  fact  of  their 
existence.    Said  certificate  is  as  follows: 

Shorteniug  of  flexor  mascles  of  left  hand,  but  he  can  extend  fingers  fall  lengCh  by 
maniiMilation,  as  propslug  the  hand  on  a  flat  surface.  Slight  contraction  and  wist- 
ing  of  Augers,  slight  auchylosis  of  joint  of  right  knee;  but  he  came  npstain  to 
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office  without  use  of  hand  rail  or  cane.  No  enlargement  of  joint;  partial  atrophy 
of  moBcles.  Left  leg  measurea  llf  inches;  right,  14^  inches.  Biceps  and  dorsal 
muscles  contract  nnder  Faradism. 

The  examining  snrgeon,  who  signed  the  foregoing  certificate  as  i^resi- 
dent  of  said  board,  testified  positively  and  directly,  on  the  special 
examination  of  this  case  made  pursuant  to  the  aforesaid  departmental^ 
directions,  that  it  did  not  trnly  set  forth  the  fa^ts  foand  by  the  board 
on  said  examination,  and  did  not  correspond  with  the  description  of 
the  appellant's  disability  and  the  recommendations  of  said  board  as 
agreed  on  by  them  at  the  time  of  said  examination.  When  questioned 
as  to  how  his  signatare  happenecl  to  be  appended  to  said  certificate  if 
it  was  not  a  correct  statement  of  the  facts  and  findings  of  said  board, 
he  stated  that  the  members  of  the  board  sometimes  signed  the  certifi- 
cates in  blank,  leaving  the  description  of  the  disability  and  the  body 
of  the  certificate  to  be  afterwards  filled  up  and  written  out,  by  the  mem- 
ber of  the  board  who  acted  as  secretary,  from  memoranda  made  out 
and  agreed  on  by  the  members  of  the  board  at  the  time  of  the  exami- 
nation, and  he  supposed  this  was  an  instance  of  that  kind.  The  mem- 
ber of  said  board  in  whose  handwriting  said  certificate  is  made  out 
declined  and  refused,  on  said  special  examination,  to  answer  any  ques- 
tions relative  thereto^  and  when  the  special  examiner  insisted  on  cross- 
examining  him  with  regard  to  said  certificate  left  the  examination, 
refused  to  sign  his  deposition,  or  to  afterwards  be  interviewed  or  give 
further  testimony. 

This  gives  decided  color  to  the  charges  of  the  appellant  that  said 
medical  examination  was  improperly  conducted  and  that  said  certificate 
was  fraudulent  and  unjust  to  him.  It  undoubtedly  sliows  that  there 
was  something  wrong  and  out  of  the  usual  course  with  said  certificate 
of  examination;  that  it  was  not  above  suspicion  of  bad  faith,  and  was 
not  such  a  document  as  the  action  of  your  Bureau  reducing  this  appel- 
lant's pension  should  have  been  based  upon. 

Under  the  decisions  and  rulings  of  this  Department  it  has  been  the 
uniform  practice  to  rarely  disturb  the  adjustment  of  former  ratings 
made  by  your  Bureau  except  where  fraud,  mistake,  or  palpable  injustice 
was  made  clearly  apparent  by  the  evidence.  In  view,  however,  of  the 
suspicions  of  bad  faith  attaching  to  the  certificate  of  medical  examina- 
tiou  upon  which  appellant's  pension  was  reduced  that  have  been  herein 
pointed  out,  and  the  fact  that,  in  my  opinion,  it  has  been  clearly  i)roved 
that  the  appellant's  disability  and  resulting  need  of  aid  from  the  pen- 
sioned rheumatism  was  fully  as  great  at  the  date  when  his  pension  was 
reduced  to  $30  per  month,  and  has  so  remained  since,  as  it  was  shown 
to  be  when  his  present  rating  of  $50  per  month  was  granted  by  your 
Bareau,  I  believe  this  to  be  an  instance  where  the  ends  of  justice 
would  be  best  subserved  by  directing  a  readjustment  of  his  rating  from 
the  date  of  said  reduction. 

I  am  of  the  opinion  that  the  con<litions  found  and  described  by  the 
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board  of  surgeons  at  Gresoo,  Iowa,  on  May  9, 1894,  justified  and  war- 
ranted the  allowance  of  the  $50  rating  provided  by  the  act  of  July  14, 
1892,  and  that  the  certificate  of  said  examination  fulfilled  the  condi- 
tions of  said  act  and  entitled  him  to  receive  the  rating  therein  provided 
from  and  after  the  date  of  said  certificate,  and  that  the  reduction  of 
his  rate  of  pension  from  $72  per  month  to  $30  per  month  from  January 
4, 1895,  was  error. 

Therefore  the  action  of  your  Bureau  reducing  this  appellant's  pen- 
sion from  $72  per  month  to  $30  per  month  from  January  4, 1895,  is 
hereby  set  aside  and  reversed,  and  you  are  requested  to  cause  a  reissue 
of  his  certificate  to  be  maile  to  allow  and  pay  him  the  rate  of  $50  per 
month  from  and  after  said  date,  deducting  all  subsequent  payments. 


.    ratk-act  jutte  81,  1890. 
James  Caldwell. 

The  maximnm  rate  of  pension  nnder  the  act  of  Jnne  27, 1890,  corresponcU  with  total 
disability  and  the  miniuinni  and  intervening  rates  correspond,  proportionately, 
with  all  partial  degrees  of  inability  to  earn  a  sapport  by  mannal  labor. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions, 

August  31y  1898. 

James  Caldwell,  the  appellant,  enlisted  on  July  29, 1863,  in  Com- 
pany A,  First  Kentucky  Cavalry,  from  which  time  he  was  in  the  mili- 
tary service  of  the  United  States  until  May  25,  1865,  when  he  was 
discharged. 

On  March  17, 1897,  he  filed  a  declaration  for  i^ension  (No.  1054961) 
under  the  act  of  June  27,  1890,  alleging  general  debility.  He  filed 
another  declaration  under  said  acton  August  12, 1897,  alleging  catarrb, 
rheumatism,  piles,  and  injury  to  cheat. 

The  claim  was  adjudicated  on  March  21, 1898,  and  rejected  on  the 
medical  ground  that  no  ratable  disability  was  shown  to  exist. 

From  said  action  appeal  was  taken  on  April  21, 1898,  resting  upon 
the  following  assignment  of  error: 

The  claimant  was  examined  on  November  27, 1S97,  to  determine  his  right  to  a  pen- 
sion, and  the  board  reported  him  to  be  entitled  to  a  rating  of  six-eighteenthA  for 
catarrh,  six- eighteenths  for  disease  of  heart,  and  foar-eighteentbs  for  rheumatism. 

It  appears  from  this  examination  that  this  soldier  is  entitled  to  at  least  the  mini- 
mum  rating  under  the  act  of  Jnne  27,  1890,  and  I  therefore  request  that  the  action 
of  the  Commissioner  of  Pensions  be  reversed  and  a  pension  be  allowed  this  soldier. 

The  objective  conditions  described  in  a  certificate  of  medical  exami- 
nation executed  on  Kovember  27, 1897,  are  as  follows: 

Pulse  rate,  86;  respiration,  17;  temperature,  98;  height,  5  feet  6^  inches;  weight, 
149  pounds;  age,  51  years.  There  is  engorgement  and  congestion  of  entire  post-n&sal 
region,  half  archcH,  tonsils,  uvulas,  pharynx,  and  up  into  the  nasal  passages.  Mdcous 
membrane  is  bathed  in  a  stringy  mucus;  eustachian  tubes  are  open.    Heariug  u 


DECISIONS    RELATING   TO   PENSIONS.  487 

•lightly  impaired^  bat  can  hear  with  either  ear  at  6  feet.  Rate  disability  from  naso- 
pharyngeal catarrh  at  six-eighteenths. 

The  area  of  heart  dnlluess  is  increasecl  abont  one-third  above  normal ;  no  mnrmnr, 
apex  beat,  2^  inches  to  right  and  1  inch  below  nipple;  sonnds  and  rhythm  normal; 
aetion  easily  distorbed;  86  sitting;  110  on  exercise;  rate  at  six-eighteenths. 

There  is  some  crepitus  in  each  shoulder  Joint  when  motion  is  made,  with  tender- 
ness and  very  considerable  impairment  of  motion,  being  nnable  to  put  hands  above 
head  or  across  back;  rate  at  four-eighteenths. 

The  anal  vessels  are  very  slightly  congested,  but  no  piles  or  other  rectal  disease; 
general  physical  condition  good;  mnHclos  well  developed  and  firm.  Find  no  difte::so 
of  chest  on  either  percussion  or  auscultation ;  respiration  full  and  regular;  no  rating. 

In  support  of  the  application  are  the  affidavits  of  George  W.  Deniii- 
SOD,  Joseph  E.  .HiiieSy  Theodore  Oliver,  and  William  L.  Eckmaii  to  the 
effect  that  witnesses  have  known  the  soldier  intimately  for  several 
years,  during  whieh  time  he  has  constantly  complained  and  shown 
^rmptoms  of  catarrh  of  head  and  throat,  irritable  heart,  and  rheuma- 
tism; that  they  believe  said  disabilities  to  be  permanent  and  not  due 
to  vicious  habits;  and  in  their  opinion  he  is  wholly  unable  to  earn  a 
support  by  the  performance  of  manual  labor. 

Appellant  contends  that  under  a  fair  and  reasonable  construction  of 
the  act  of  June  27, 1890,  he  is  legally  entitled,  at  least,  to  the  minimum 
rating  therein  provided. 

Under  the  provisions  of  the  second  section  of  the  sai<l  act  claimants 
are  required  to  produce  evidence  disclosing  a  disability — 

which  incapacitates  them  from  the  performance  of  manual  labor  iu  such  a  degree  ns 
to  render  them  unable  to  earn  a  support. 

When  such  proof  is  adduced,  in  accordance  with  the  rules  and  regu- 
lations provided  by  the  Secretary  of  the  Interior,  the  statute  declares 
that  the  applicant  shall — 

be  entitled  to  receive  a  pension  not  exceeding  twelve  dollars  per  month,  and  not  less 
than  six  dollars  per  mouth,  proportioned  to  the  degree  of  inability  to  earn  a  support. 

This  language  indicates  the  obvious  purpose  and  intention  of  Con- 
gress to  fix  the  maximum  rate  therein  mentioned  to  correspond  with  a 
total  disability,  and  the  minimum  and  intervening  rates  to  corre8i>ond, 
proportionately,  with  all  partial  degrees  of  inability  to  earn  a  support 
by  manual  labor. 

The  material  question  then  arises.  Does  the  evidence  and  medical 
data  in  this  case  show  with  moral  and  reasonable  certainty  that  appel- 
lant is  partially  disabled  within  the  meaning  of  the  act;  in  other  wordvS, 
is  he  disabled  in  such  a  degree  as  to  be  unable,  by  the  performanc^e  of 
manual  labor,  to  earn  an  entire  support  for  himself?  If  so,  he  is  entitled, 
at  least,  to  the  minimum  rating  under  the  statute. 

The  certificate  of  medical  examination  describes  a  very  malignant 
type  of  naso-pharyngeal  catarrh,  and  a  rheumatic  affection  which  so 
impairs  his  power  of  motion  that  he  is  unable  to  put  his  hands  above 
his  head  or  across  his  back.  Besides,  his  heart  is  described  as  being 
irritable  and  the  action  thereof  <^ easily  disturbed." 

The  testimony  of  the  lay  witnesses  is  to  tlie  efi'ect  that  soldier  is 
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wholly  unable  to  earn  a  support  by  manual  labor;  and,  allowing  for  any 
exaggeration  incident  to  ex  parte  evidence,  I  am  induced  to  believe 
that  appellant  is  so  much  disabled  as  to  be  entitled  to  the  minimum 
rating  under  the  act  of  Jnne  27, 1890. 

The  action  of  your  office  is  therefore  reversed,  with  directions  that 
the  case  be  readjudicated  in  accordance  with  this  opinion. 


DK8ERTION-VOIDABLE  ENLISTMENT. 

Jabpbb  M.  Stine. 

A  contract  of  enlittmcDt  made  by  a  minor  under  16  years  of  age  is  either  void  or 
voidable^  and  it  he  repudiate  the  same  by  deserting  he  can  not  be  held  to  the 
performance  of  further  service  thereunder  (though  he  may  be  punished  for  the 
offense  of  desertion)  and  his  reenlistment,  within  the  term  covered  by  his  former 
contract  of  enlistment,  is  not  thereby  invalidated. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

September  6j  1898. 

The  claim  of  Jasper  M.  Stine  for  pension  on  account  of  disabilities 
alleged  to  have  been  incurred  in  1804  while  serving  as  a  soldier  in 
Company  M,  Sixteenth  Illinois  Oavalry,  was  rejected  by  your  Bareau 
in  January,  1897.  The  ground  of  rejection  is  stated  upon  the  brief  as 
follows: 

No  title,  claimant  having  deserted  October  12,  1861,  from  Company  K,  Eighth 
Missouri  Volunteer  Infantry,  as  shown  by  the  records  of  the  War  Department.  A 
discharge  from  all  servioes  which  a  soldiei  engaged  to  perform  during  the  vrar  of  the 
rebellion  is  necessary  to  give  him  a  pensionable  status  under  the  general  law. 

An  appeal  from  that  action  was  filed  April  24, 1897,  the  contention  of 
which  is  that  the  law  in  regard  to  the  effect  of  a  record  of  desertion 
from  a  term  of  enlistment  prior  to  that  in  which  the  disability  was 
incuiTed  was  correctly  stated  by  Assistant  Secretary  Bussey  in  the  case 
of  Dewitt  C.  Falkenburg  (3  P.  D.,  336),  and  that  this  claim  should  be 
allowed  in  accordance  with  the  decision  in  that  case. 

The  records  show  that  the  claimant  enlisted  as  a  private  in  Company 
E,  Eighth  Missouri  Volunteer  Infantry,  on  June  25, 1861,  to  serve  three 
years,  and  deserted  October  12, 1861. 

He  again  enlisted  in  Company  F,  Sixty-eighth  Illinois  Infantry,  on 
June  5, 1862,  to  serve  three  months,  and  was  mustered  out  with  tlie 
company  September  26, 1862. 

He  enlisted  once  more  on  the  18th  of  May,  1863,  in  Company  H,  Six- 
teenth Illinois  Cavalry,  to  serve  three  years,  and  was  mustered  out 
July  14, 1865.  During  this  term  of  service  he  was  a  prisoner  of  war 
for  ten  months  and  a  half,  having  been  captured  in  action  at  the  battle 
of  Jonesboro,  Va.,  January  3,  1864.  He  claims  that  during  his  con- 
finement in  rebel  prisons  he  contracted  the  disabilities  for  which  he 
seeks  pension. 
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The  Adjutant-General  IlDited  States  Army,  on  April  27,  1889, 
re|iorted  that  the  soldier's  enlistiueut  in  the  Sixty-eighth  Illinois  Infan- 
try was  in  violation  of  the  fiftieth  (formerly  twenty-second)  article  of 
war,  and  that  his  office  could  not  recognize  the  legality  of  such  enlist- 
ment, or  any  claim  for  service  rendered  thereunder,  the  law  viewing 
him  as  in  a  continuous  state  of  desertion  during  the  whole  period  of 
said  enlistment.  A  similar  report  was  made  in  regard  to  his  enlist- 
ment in  the  Sixteenth  Illinois  Cavalry.  It  was  further  stated  that 
there  was  no  law  under  which  the  charge  of  desertion  in  his  case  could 
be  removed. 

The  Falkenbnrg  decision,  upon  which  the  appeal  is  based,  held,  iu 
effect,  that  where  a  soldier,  after  desertion,  reenlisted  in  another  organ- 
ization and  served  faithfully  therein  and  received  a  formal  discharge, 
the  record  of  desertion  from  bis  former  service  was  no  bar  to  pension 
on  account  of  any  disability  incurred  in  the  latter  (completed)  term  of 
service. 

That  decision  was  overruled  by  Assistant  Secretary  Keynolds  in  the 
case  of  Joseph  O.  Williams  (7  P.  D.,  218),  in  which  it  was  held  that  no 
right  to  pension  could  grow  out  of  a  service  which  the  War  Depart- 
ment refused  to  recognize  as  legal. 

The  position  of  the  War  Department  with  respect  to  the  legality  of 
a  service  entered  upon  by  a  soldier  while  in  desertion  from  a  prior 
service  haviog  been  materially  changed  by  an  opinion  of  the  Judge- 
Advocate-General  in  the  case  of  John  Turner,  First  Iowa  Infantry,  the 
subject  of  desertion  with  relation  to  pensions  was  again  considered  by 
Assistant  Secretary  Keynolds  in  connection  with  the  case  of  George 
Lessor  (8  P.  D.,  114)  and  the  following  ruling  enunciated: 

A  claimant  against  whom  thero  stands  a  charge  of  desertion  under  an  enlistment 
for  service  in  the  war  of  the  rebellion  which  the  War  Department  declines  to 
remove  has  no  title  to  pension  under  any  existing  law  on  account  of  disability 
incurred  in  said  war  or  service  performed  therein. 

The  rejection  of  the  claim  now  under  consideration  was  in  conformity 
with  the  above  ruling.  Said  ruling  has,  however,  been  recently  modi- 
fied by  the  decision  in  the  case  of  John  Norton  (9  P.  D.,  382),  which 
now  stands  as  the  latest  exposition  of  the  law  relative  to  desertion  as 
affecting  title  to  pension. 

It  was  held  in  the  Norton  case,  among  other  things,  that — 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
was  Dot  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
eonamand  in  violation  of  his  former  contract  of  enlistment. 

As  the  appellant,  Stine,  enlisted  in  June,  1861,  to  serve  three  years, 
and,  having  deserted,  reenlisted  prior  to  the  expiration  of  that  timey^he 
is,  under  the  rule  above  stated,  not  pensionable  for  disability  contracted 
during  his  last  term  of  service. 

This  disi)Oses  of  the  apx)eal  so  far  as  the  speciiic  issue  therein  raised 
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is  concerned,  bat  there  is  another  feature  of  the  case  which  seems  to 
me  to  merit  consideration.  The  appellant  states  that  he  was  bom  on 
the  5th  of  Janaary,  1846,  and  was,  therefore,  only  a  few  months  over  15 
years  of  age  at  the  time  of  his  first  enlistment  He  pleads  his  extreme 
yonth  as  an  extenuating  circumstance  of  his  desertion,  and  alle^^es 
that  he  was  led  off  by  the  influence  of  an  older  man.  The  question 
suggests  itself  whether  his  enlistment  at  that  age  was  valid. 

Enlistment  is,  essentially,  a  contract  (Winthrop  on  Military  Law, 
Vol.  1,  p.  773),  and  the  general  rule  is  that  a  minor  is  not  bound  by  his 
contract  unless  the  same  is  manifestly  beneficial  to  him.  But,  like 
marriage,  enlistment  is  a  contract  sui  generis,  the  rules  which  apply  to 
contracts  in  general  being,  with  respect  to  it,  modified  by  considerations 
of  expediency  or  public  policy.  It  is  necessary  for  the  general  good 
4bat  the  Qovernment  should  be  able  to  command  the  services  of  all  its 
citizens,  of  whatever  iige,  -wheuev-er  the  exigencies  of  the  country 
require  it,  and  this  necessity  overrides  the  usual  rights  of  individuals. 
Hence  it  is  held  that  Congress  may  constitutionally  authorize  tbe 
enlistment  into  the  military  service  of  the  United  States  of  any  minors, 
either  with  or  without  the  consent  of  their  parents  or  guardians. 
(Story,  J.,  in  U.  S.  v.  Bainbridge,  1  Mason,  81;  In  the  matter  of  Biley, 
1  Benedict,  410;  In  the  matter  of  Beswick,  25  How.  Pr.,  151.) 

And  Congress  has,  by  appropriate  legislation,  exercised  its  consti- 
tutional rights  in  this  regard.  (See  acts  of  April  30, 1790;  March  3, 
1795;  March  16, 1802;  January  11,1812;  January  20, 1813;  January  29, 
1813;  December  10, 1814;  February  13, 1862;  and  July  4, 1864.)  In  nil 
these  statutes,  except  the  last,  the  minimum  age  for  enlistment  is  fixed  at 
18  years;  in  the  last,  enlistments  (with  the  consent  of  parents  or  guaid- 
ians)  of  persons  as  young  as  16  are  legalized.  No  act  has  ever  been 
passed  authorizing  the  enlistment  in  tbe  army  of  persons  under  the  n^^e 
of  16  years.  By  section  1118  of  the  Bevised  Statutes  the  enlistment  of 
such  persons  is  expressly  prohibited. 

That  Congress  considered  some  legislation  necessary  in  order  to 
render  contracts  of  enlistment  binding  on  infants  is  plainly  evinced  by 
the  language  of  the  act  of  December  10, 1814,  which  is  as  follows 

That  from  aud  after  the  paesing  of  this  act  each  and  every  commiasioned  officer 
who  shall  be  employed  in  the  recruiting  Hervice  shall  be,  and  he  hereby  is,  authorized 
to  enlist  into  the  Army  of  the  United  States  any  free,  effective,  able-bodied  msn 
between  the  ages  of  eighteen  and  fifty  years ;  which  enlistment  shall  be  binding 
upon  all  persons  under  the  age  of  twenty-one  years,  as  well  as  upon  persons  of  fall 
age,  such  recruiting  officer  having  complied  with  all  the  requisitions  of  the  laws 
regulating  the  recruiting  service. 

By  section  5  of  the  act  of  September  28, 1850,  which  was  in  force  at 
the  time  this  appellant  enlisted,  it  was  made  the  duty  of  the  Secretary 
of  War  to  order  the  discharge  of  any  soldier  of  the  Army  who,  at  tbe 
time  of  his  enlistment,  was  under  the  age  of  121  years,  upon  evidence 
being  produced  that  such  enlistment  was  without  the  consent  of  parent 
or  guardian.    So  that  the  contract  of  enlistment  of  a  minor  was  then 
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voidable  even  though  he  hacl  reached  the  military  age  at  the  time  of 
making  snch  contract. 

Congress  having  legislated  on  the  sabject  and  declared  what  minorn 
may  make  binding  contracts  of  enlistment,  it  is  a  legitimate  inference 
that  such  contracts  on  the  part  of  other  minors  are  not  necessarily 
binding,  bnt  are  sabject  to  the  rales  which  govern  contracts  in  general. 
One  of  these  rales  is  that  the  contract  of  a  minor  is  void  or  voidable 
anless  manifestly  for  his  interest. 

In  re  Davison  (21  Fed.  Rep.,  618)  the  court,  after  citing  the  pro- 
visions of  sections  1116, 1117,  and  1118  of  the  Revised  Statutes,  said: 

The  reasonable  conolasion  warranted  by  these  sections  would  seem  to  be  that  the 
eontraet  of  enlistment  of  a  minor  under  16  years  of  age  is  void. 

And  as  to  the  effect  of  a  void  enlistment,  it  said: 

If  the  relator  was  not  duly  enlisted  in  the  service  of  tbe  United  States  he  is  not 
amenable  to  the  jurisdiction  of  courts-martial.  Not  only  ts  tbis  the  plain  deduction 
from  the  statutory  provisions  which  confer  jurisdiction  upon  tbese  tribunals,  but 
such  would  be  also  the  result  from  general  principles,  if  his  contract  of  enlistment 
was  Told  the  Government  acquired  no  right  to  his  services;  lie  never  became  a 
soldier  and  could  not  be*a  deserter. 

In  a  case  in  which  the  proof  showed  that  an  infant,  aged  20  years 
and  8  months,  enlisted  in  the  Army  withoat  the  consent  of  his  father, 
who  was  living  and  entitled  to  his  custody  and  control,  and  that  two 
months  after  his  enlistment  hd  deserted  and  was  arrested  after  he 
became  21,  it  was  held  by  the  United  States  circuit  court  that  he  was 
entitled  to  a  writ  of  habeas  corpus  and  to  his  discharge  on  the  ground 
that  his  enlistment  was  void,  and  that,  therefore,  he  was  not  a  deserter. 
(Re  Chapman,  2  Law  Rep.  Ann'd.,  ;^2;  37  Fed.  Rep.,  327.) 

But  in  the  case  of  Cosenow  (37  Fed.  Rep.,  668)  it  was  held  that  a 
minoi's  contract  of  enlistment  is  not  void  but  voidable;  that  if  he  be 
over  16  years  the  enlistment  is  valid  and  binding  as  to  him  and  no  one 
but  his  parents  or  guardian  can  claim  his  discharge;  but  that  if  under 
16  the  enlistment  is  voidable  at  the  election  of  the  minor  himself.  This 
distinction  was  based  on  the  wording  of  sections  1117  and  1118  of  the 
Revised  Statutes. 

It  has  also  been  held  in  a  number  of  cases  that  i)ending  the  final 
disposition  of  a  trial  by  court-martial  for  desertion  the  deserter  is  not 
entitled  to  a  discharge  on  habeas  corpus  on  the  ground  of  his  minority 
but  must  await  the  result  of  his  trial.  (In  re  Cosenow,  37  Fed.  Rep., 
668;  Com.  v.  Gamble,  11  Serg.  &  R.,  93;  McConologue's  Case,  107, 
Mass.  170;  ex  parte  Anderson,  16  Iowa,  595.) 

An  examination  of  these  cases  shows  that  the  decision  in  each  case 
turned  not  on  the  question  as  to  whether  the  minor's  contract  of  enlist 
ment  was  valid  or  invalid,  but  on  the  question  as  to  whether  he  could 
commit  the  crime  of  desertion. 

But  the  two  questions  are  entirely  distinct  as  was  well  stated  by 
the  court  of  errors  of  New  York  in  the  case  of  Grace  v.  Wilber  (12 
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Johns,  68).  In  that  case  it  was  held  by  the  supreme  coart  of  the  State 
of  New  York  that  if  an  infant,  not  liable  to  be  enrolleii  in  the  militia, 
afterwards  deserted  the  service  he  could  not  be  compelled  to  return, 
and  an  action  of  trespass  would  lie  against  a  iier^on  who  apprehended 
and  detained  him  as  a  deserter.  Tlie  court  of  error,  in  reversing  the 
decision  (10  Johns,  453),  said: 

The  qneBtion  is  not  whether  the  contract  Ib  valid  or  void,  nor  is  it  whether  tbe 
soldier  is  entitled  to  be  discharged  from  the  service  or  not.  The  contrsict  may  be 
void,  and  be  may  be  entitled  to  his  discharge,  bnt  it  does  not  follow  that  he  ih  to 
be  his  own  Judge,  and  to  discharge  himself  by  desertion. 

Desertion  may  be  viewed  in  two  different  as[>ects — as  the  repudia- 
tion of  a  contract  and  as  a  crime.  It  is  in  the  former  aspect  only  that 
this  Department  and  the  civil  courts  are  concerned  with  it.  As  a  crime 
it  is  cognizable  only  by  military  courts.  If  a  minor  repudiates  his 
voidable  contract  in  such  a  way  as  to  involve  the  commission  of  a  crime 
he  may  be  held  to  answer  for  the  crime,  but  he  is  no  longer  bound  by 
his  contract. 

The  appellant  having  made  a  void,  or  at  most  voidable,  contract  of 
enlistment  in  1861  to  serve  three  years,  and  having  by  desertion  shown 
his  intention  to  repudiate  it  was  no  longer  bound  to  serve  by  virtue  of 
that  contract.  Hence  his  reenlistment  in  1863  was  not  in  violation  of 
bis  former  contract,  and  he  was  not  during  his  service  under  such  reen- 
listment absent  from  his  proper  command  and  out  of  the  line  of  duty. 
The  action  of  your  Bureau  is  reversed  and  the  case  is  remanded  for 
further  abjudication. 


BEATII  CAUSE. 

Margaret  Moran  (widow). 

Soldier,  who  was  saffering  from  varicose  veins  of  left  leg,  of  service  origin,  for  which 
he  was  pensioned  third-grade  rate,  was  thrown  from  a  wagon  in  which  he  was 
riding,  striking  on  the  back  part  of  his  head,  resalting  in  his  death  two  days 
later. 

Held,  That  soldier's  varicose  veins  were  not  the  immediate  or  proximate  canse  of  tbe 
injury  which  resulted  in  his  death,  and  that  his  death  had  no  relation,  immediate 
or  proximate,  with  his  pensioned  cause  or  his  array  service. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

September  6',  1898. 

Margaret,  widow  of  Michael  A.  Moran,  sergeant,  Company  K,  Sev- 
enteenth United  States  Infantry,  by  her  attorneys,  appealed  Septem- 
ber 13, 1S97,  from  the  Bureau  action  of  November  28, 1882,  rejecting 
her  widow's  claim.  No.  296257,  filed  September  1, 1882,  on  the  ground 
that  soldier's  death  resulted  from  an  accidental  injury  occurring  after 
his  discharge,  not  dependent  on  or  a  result  of  disease  contracted  during 
service. 
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It  is  contended  that  the  fatal  accident  was  directly  dae  to  the  i)en- 
sioned  caase  and  that  the  claim  should  have  been  admitted  in  accord- 
aDce  with  the  rule  announced  in  the  case  of  Mary  A.  Cox  (3  P.  D.,  313) ; 
that  as  a  doubt  exists  as  to  cause  of  death,  claimant  should  be  afforded 
the  benefit  of  the  doubt. 

Soldier  enlisted  March  28, 1861,  and  was  discharged  January  22, 1864, 
ou  account  of  reenlistment,  at  which  date  he  reenlisted  and  was 
assigned  to  company  H,  Fourth  United  States  Infantry,  from  which 
service  he  was  discharged  January  22, 1867.  He  again  reenlisted  Feb- 
ruary 7, 1868,  for  three  years,  and  was  discharged  February  7, 1871,  by 
reason  of  expiration  of  service.  He  again  reenlisted  the  same  day  he 
was  last  discharged  for  five  years,  and  was  discharged  February  7, 
1876,  when  he  again  reenlisted,  for  five  years,  and  was  discharged  April 
2, 1878,  on  surgeon's  certificate  of  disability,  by  reason  of  varicose  veins 
of  left  leg  and  general  debility,  resulting  from  old  age,  he  being  then  62 
years  of  age. 

He  was  pensioned  July  29,  1878,  at  $8  per  month  on  account  of 
varicose  veins  of  left  leg,  which  pension  was  increased  to  tl2  per  month 
from  February  19, 1879;  to  *14  from  June  6,  1881;  $16  from  July  16, 
1880,  and  $18  from  June  6,  1881,  which  pension  he  was  receiving  at 
date  of  his  death.  He  died  July  25, 1882,  as  a  result  of  injuries  sus- 
taioed  by  being  thrown  from  a  wagon  and  striking  on  his  head. 

The  circumstances  of  the  accident  which  resulted  in  his  death,  as 
appears  from  the  testimony  of  claimant  and  soldier's  physician,  are  as 
follows : 

Claimant,  in  an  affidavit  filed  September  1, 1882,  testified: 

That  on  the  23d  day  of  July,  1882,  her  said  husband,  Michael  A.  Moran,  with  her- 
self and  her  four  children,  the  eldest  13  years  of  age,  started  f^oni  their  home  in 
Yorkton  for  a  short  wagon  ride.  That  at  the  time  her  husband  was  so  crippled  with 
rheumatism  and  varicose  veins  on  his  left  leg  that  he  was  hardly  able  to  walk,  and 
required  help  to  get  into  the  wagon.  That  he  seated  himself  in  a  chair  in  the  wagon, 
holding  in  his  arms  the  youngest  child,  the  oldest  boy,  aj^ed  13  years,  driving.  That 
After  proceeding  about  100  feet  from  the  house  the  wheels  struck  a  deep  place  in  the 
i^ad,  and  as  the  hind  wheels  droppe<I  from  thiH  projection  the  jolt  threw  Mr.  Morau 
ftnd  the  child  suddenly  from  the  wagon.  That  in  trying  to  save  the  child  and  him- 
self he  was  thrown  upon  his  head,  sustaining  injuries  which  resulted  in  his  death 
on  the  25th  of  July,  1882.  That  had  it  not  been  for  his  crippled  condition,  occasioned 
by  disabilities  contracted  while  in  the  military  service  of  the  United  States,  she  posi- 
tively believes  he  could  have  saved  himself.  That  at  the  time  his  left  leg  was  almost 
useless  on  account  of  said  rheumatism  and  varicose  veins.  That  she  married  said 
Michael  A.  Moran  fifteen  years  ago,  and  that  their  four  children  were  born  while  he 
was  in  the  United  States  military  service.  That  altogether  her  said  husband  had 
served  about  thirty  years  in  the  military  service  of  the  United  States.  That  he  w:is 
74  years  of  age  at  the  time  of  his  death.  That  he  has  left  her  in  a  destitute  condi- 
tion, with  four  children  to  support.  That  he  was  almost  entirely  dependent  upon 
^is  pension  during  his  lifetime.  That  she  makes  this  application  that  she  may  obtain 
ft  continnance  of  the  pension  drawn  by  her  s:iid  husband,  Michael  A.  Moran,  because 
she  believes  his  death  was  indirectly  caused  by  his  disabilities  for  which  he  was 
pensioned. 
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Dr.  Frank  Etter  testified,  in  an  affidavit  filed  at  the  same  date  as 
claimant's: 

That  he  was  the  family  physician  of  deceased^  and  that  on  the  2lBt  day  of  Jane, 
18S2,  he  was  sent  for  to  prescribe  for  said  Michael  A.  Mbran,  who  at  that  time  was 
snffering  intense  pain  and  loss  of  power  in  the  entire  XK>rtion  of  left  leg  and  lower 
part  of  spinal  column,  the  resultant  effects  of  the  varicose  vein^ ;  and  the  said 
Michael  A.  Moran  remained  and  was  under  affiant's  professional  care  on  the  day  of 
the  reception  of  the  injury  which  eventuated  iu  his  death  several  days  thereafter. 

Affiant  further  says  that  the  said  Michael  A.  Moran,  on  the  23d  day  of  July,  1882, 
in  company  with  his  wife  and  children,  started  from  his  home  to  t^ike  a  wagon  ride, 
and  in  consequence  of  his  crippled  and  helpless  condition  he  occupied  a  chair  in  the 
back  part  of  the  wagon  box,  and  carried  the  infant  child  in  his  arms.  After  pro- 
ceeding, and  when  bnt  a  short  distance  from  the  house,  the  front  wheels  of  the  wagoo 
dropped  into  a  ditch  which  crossed  the  roa<l  at  right  angles,  and  the  chair  which 
the  deceased  occupied  was  perfort-e  tilted  forward  and  the  deceased,  by  losing  his 
balanoe,  fell  fi-om  the  wagon,  and  in  failing  upon  the  ground  struck  upon  the  back 
part  of  his  head,  in  the  region  of  the  atlas  and  axis  vertebrie,  and  thereby  snstaiiied 
injuries  which  speedily  proved  fatal. 

Affiant  further  says  that  the  crippled  and  helpless  condition  of  the  deceased  at 
the  time  of  the  accident  was  the  indirect  and  primary  cause  of  his  death ;  for  if  he 
had  not  been  disabled  in  the  lumbar  region  and  inferior  extremities  he  would,  in  aU 
probability,  not  have  fallen  from  the  wagon,  or  if  he  had,  it  would  have  been  pos- 
sible for  him  to  have  saved  himself  from  falling  on  his  head  and  receiving  fatal 
injuries. 

Affiant  further  says  that,  owing  to  the  enfeebled,  helpless,  and  crippled  condition 
of  deceased  at  the  time  of  the  accident,  the  fatal  injuries  which  he  sustained  could 
not  be  averted,  bnt  might  have  been,  and  iu  all  probability  would,  had  he  lieeu  In 
ordinary  possession  of  physical  ability. 

From  the  foregoing  testimony  it  woald  appear  that  soldier's  death 
was  dae  to  his  fall  from  the  wagon,  and  the  canse  assigned  for  the  fal]. 
varicose  veins  of  left  leg,  is  too  remote  to  be  accepted  as  the  immediate 
or  proximate  cause  of  death. 

In  law  the  immediate,  not  the  remote,  cause  of  any  event  is  regarded. 

The  immediate  or  proximate  cause  of  any  event  is  that  which  iu  a 
natural  and  unbroken  continuous  sequence  produces  the  event  and 
without  which  that  event  would  not  have  occurred.  .  As  stated  by 
Justice  Miller  in  the  case  of  Insurance  Company  r.  Tweed  (7  Wall.,  52): 

If  a  new  force  or  power  has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of 
the  misfortune,  the  other  must  be  considered  too  i-cmotc. 

Also  by  Justice  Strong  in  the  case  of  Milwaukee  liailway  Company 
f?.  Kellogg  (94  U.S., 474): 

The  primary  cause  may  be  the  proximate  canse  of  a  disaster,  though  it  may  oper- 
ate through  successive  instruments,  as  an  article  at  the  end  of  a  chain  may  be  niovcil 
by  a  force  applied  to  the  other  eud,  that  force  being  the  proximate  cause  of  the 
movement.  «  *  *  Tlie  question  always  is,  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury — a  continuous  operation  f  Did  the  fact« 
constitute  a  continuous  succession  of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent  cause  intervening f 

In  the  case  of  Hayes  v.  Michigan  Central  Kailroad  (111  U.  S.,  241), 

it  was  said : 

It  must  be  the  canse  which  if  it  had  not  existed  the  injury  would  not  have  taken 
place. 
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As  stated  by  Broom,  in  his  Legal  Maxims,  page  220: 

If,  in  the  ordinary  course  of  events,  a  certain  result  nsaally  follows  from  a  given 
cause,  the  immediate  relation  of  the  one  to  the  other  may  be  considered  to  be 
established. 

Folluwiug  the  well-known  rule  that  the  immediate  or  proximate  and 
not  the  remote  cause  is  considered,  it  was  held  by  Assistant  Secretary 
Bassey,  in  the  case  of  Harriet  S.  Bishop  (4  P.  D.,  354),  that  death  from 
erysipelas  of  the  head  and  face  could  not  be  attributed  to  the  wound 
of  foot  received  in  service,  the  cause  being  remote  and  not  immediate. 

In  the  case  of  Sarah  A.,  mother  of  John  O.  Stack  (2  P.  D.,  153),  her 
claim  was  rejected  on  the  ground  that  soldier's  death  from  an  overdose 
of  laudanum  was  not  the  direct  or  the  proximate  result  of  diarrhea. 

It  was  held  by  Secretary  Schurz,  in  the  case  of  the  widow  of  James 
Hoy  (2  P.  D.,  o.  s.,  210),  that  the  death  cause  alleged,  diarrhea,  was  too 
remote  to  justify  the  conclusion  that  it  was  the  immediate  cause  of 
death.    (See  Pension  Digest  (1897),  p.  122.) 

In  the  case  of  Buth  L.  Miller  (2  P.  D.,  214),  soldier  was  killed  by  the 
fall  of  a  building.  It  was  contended  that  deafness  of  service  origin 
was  the  real  cause  of  his  death,  and  the  Department,  applying  the 
maxim  that  ^^  in  law  the  immediate  and  not  the  remote  cause  is  regarded,'' 
rejected  the  cause  alleged,  deafness,  as  too  remote. 

In  the  case  of  Mary  E.,  widow  of  George  W.  Lewis  (2  P.  D.,  334), 
soldier,  who  was  subject  to  epilepsy  of  service  origin,  was  a  fireman  on 
a  tugboat,  and  while  so  employed  he  fell  overboard  and  was  drowned. 
When  last  seen  he  was  sitting  in  a  i)osition  where  a  slight  movement 
would  have  caused  him  to  lose  his  balance.  There  was  no  evidence 
that  his  fall  was  the  result  of  an  epileptic  attack.  It  was  held  that 
the  accident  resulting  in  his  death  had  too  remote  and  uncertain  con- 
nection with  the  service,  as  a  consequence,  to  justify  the  conclusion  that 
death  resulted  from  his  service  disability. 

The  case  of  Henrietta  Petersdorf  (4  P.  D.,  96)  was  somewhat  similar 
to  the  case  imder  present  consideration.  In  that  case  the  soldier,  who 
was  pensioned  for  the  loss  of  the  left  arm  above  the  elbow,  while 
returning  home  in  a  wagon,  his  horses  became  frightene<l,  ran  away, 
and  he  was  thrown  from  the  wagon  to  the  ground,  fracturing  his  skull, 
and  he  died  the  next  day  of  his  said  injury. 

It  was  urged  in  that  case  that  but  for  the  loss  of  his  left  arm  he 
would  have  been  able  to  control  his  horses,  and  that  his  death  was 
thus  indirectly  attributable  to  his  disability  incurred  in  service,  bat 
Assistant  Secretary  Bussey,  in  deciding  the  case,  said: 

It  may  have  been  that  he  would  have  been  enabled  to  better  control  hie  fright- 
eneil  hones,  and  perhaps  extricate  himself  in  safety,  or  without  serious  injary,  had 
it  not  been  for  the  loss  of  his  arm,  but  it  is  equally  as  probable  that  he  would  not. 
Such  accidents  are  continually  occurring  to  those  in  the  full  possession  of  all  their 
members  and  faculties  and  with  like  results,  and  in  the  absence  of  any  evidence 
showing  that  the  disability  incurred  in  the  service  either  contributed  directly  to 
bring  about  the  accident  or  prevented  the  soldier  from  escaping  with  his  life,  hiB 
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death  coald  not  reasonably  be  attributed  thereto  upon  the  bare  presumption  that 
said  disability  might  have  had  that  effect.  The  cause  of  death  is  too  remote  from 
the  soldier's  military  service  and  is  not  sufficiently  connected  therevrith  as  a  resnlt 
to  afford  a  basis  for  pension  to  his  widow. 

See  also  the  cases  of  Elizabeth  Ed^ell  (5  P.  D.,  96) ;  Emma  E.  John- 
son (7  P.  D.,  415);  Frederick  W.  Kerner  (7  P.  D.,  305);  Diana  B.  Groff 
(8  P.  D.,  93). 

The  case  of  Rebecca  Maness  (7  P.  D.,  110)  is  illustrative  of  the  imme- 
diate or  proximate  canse.  There  tlie  soldier's  fall,  resulting  in  death, 
was  caused  by  his  weak  aud  disabled  leg,  the  result  of  a  gunshot 
wound  received  in  service,  for  which  he  was  pensioned,  aud  his  ])eu- 
sioned  cause  of  disability  was  held  by  Assistaut  Secretary  lleynolds  to 
be  the  immediate  cause  of  the  fatal  siccideut. 

In  the  case  under  consideration  the  varicose  veins  of  left  leg  in  no 
manner  contributed  to  soldier^s  fall  and  injury  which  resulted  in  his 
death. 

A  new  and  independent  or  immediate  t^nd  proximate  cause  inter- 
vened;  the  ditch  across  the  road  caused  the  wagon  to  tip,  and  this,  not 
his  varicose  veins,  or  his  condition  resulting  from  the  varicose  veins, 
was  the  cause  of  his  being  thrown  from  the  wagon. 

The  theory  that  because  of  his  varicose  veins  he  was  seated  in  a 
chair,  and  that  by  reason  of  his  being  seated  in  a  chair  he  was  thrown 
from  the  wagon,  is  mere  theory  and  conjecture,  which  is  not  8upiK>rte(l 
or  justified  by  the  evidence.  People  frequently  ride  seated  in  chairs 
in  a  wagon  who  do  not  have  varicose  veins,  and  people  are  thrown 
from  their  wagons  and  carriages  when  seated  on  the  wagon  and  car- 
riage scats  instead  of  in  chairs  and  are  killed,  and  the  qnestioii  of 
whether  they  did  or  did  not  have  varicose  veins  is  not  considered  an 
important  factor. 

It  would  be  quite  as  reasonable  to  assume  that  claimant's  age,  74 
years,  was  the  cause  of  his  inability  to  save  himself  as  to  attribute  his 
inability  to  save  himself  from  his  fall  to  his  varicose  veins.  Both  are 
too  remote.  They  were  not  the  immediate  or  x)roximate  cause  of  death, 
and  the  law  regards  the  immediate,  not  the  remote,  cause. 

In  the  Mary  A.  Cox  case  (3  P.  D.,  313),  relied  upon  by  claimant's 
attorneys,  the  evidence  showed  soldier's  hernia  of  service  origin,  on 
account  of  which  he  was  pensioned,  was  complicated  with  cerebro- 
spinal meningitis,  causing  death.  Dr.  Gerstenberg,  the  resident  physi- 
cian at  the  infirmary  where  soldier  died,  and  who  was  soldier's  attending 
physician,  testified  that  the  cause  of  the  soldier's  death  was  ^* hernia, 
complicated  with  cerebrospinal  meningitis,"  and  the  preponderance 
of  the  evidence,  medical  and  lay,  sustained  him,  as  was  held  by  Assistant 
Secretary  Bussey  in  that  case. 

The  Cox  case  was  followed  by  me  in  the  case  of  Kapoleon  B.  Trask 
(9  P.  D.,  113),  and  the  word  *'  complicated  "  as  n^ed  in  both  the  Cox  and 
the  Trask  case  was  defined  in  the  case  of  Nanna  J.  Smith  (9  P.  D.,359) 
as  being  used  in  the  sense  of — 

being  involved  or  interwoven  or  connected  with  the  disease  which  was  the  imme- 
diate cause  oi*  death,  and  that  to  entitle  a  widow  to  a  pension  under  section  4702^ 
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Beyifled  Statutes,  she  is  req aired  to  show  that  the  disease  for  which  soldier  was  pen- 
Bionedy  or  which  originated  in  the  service  and  in  line  of  duty,  had  some  probahle 
connection  with  and  was  a  contributing  and  presumptive  predominating  factor  in 
death  cause. 

In  the  case  under  consideration  no  reasonable  donbt  is  raised  as  to 
the  eaase  of  soldier's  death.  His  death  is  shown  to  be  the  result  of 
injuries  received  in  his  fall  from  the  wagon,  and  the  mere  opinion  of 
the  physician  that  the  fatal  injuries  which  he  sustained  could  not  be 
arrested,  but 

might  have  been,  and  in  all  ]>robability  would,  had  he  been  in  the  ordinary  posses- 
sion of  physical  ability, 

is  at  best  but  mere  speculation.  Soldier's  death  is  shown  to  be  the 
result  of  an  accident  merely. 

An  accident  is  defined  as  an  event  happening  without  the  concur- 
rence of  the  will  of  the  person  by  whose  agency  it  was  caused;  an 
event  which  takes  place  without  one's  foresight  or  expectation. 

I  am  therefore  of  the  opinion  that  soldier's  varicose  veins  were  not 
the  immediate  or  proximate  cause  of  the  injury  which  resulted  in  his 
death,  and  that  his  death  had  no  relation,  immediate  or  proximate, 
with  his  pensioned  cause  or  army  service.  The  widow  is,  therefore,  not 
entitled  to  a  pension  under  section  4702,  Bevised  Statutes,  and  no  appli- 
cation appears  to  have  been  filed  under  the  act  of  June  27, 1890. 

The  action  appealed  from  is  affirmed  and  the  papers  in  the  case  are 
herewith  returned. 


MARRIAGE  AND  DIVORCE-IMPEDIMENT. 

Louisa  S.  Hoepfner  (widow). 

Claimant  was  married  to  soldier  May  23, 1896,  at  which  time  she  had  a  former  hus- 
band living  from  whom  she  was  not  divorced,  bat  who  died  Aagast  13,  1896. 
Soldier  died  Aagast  19, 1896.  From  Aagast  13  to  Aagast  19, 1896,  claimant  lived 
with  soldier  as  his  wife  in  the  same  nnchanged  relation  as  prior  to  Aagast  13, 
1896. 

Held,  That  ander  the  laws  of  the  State  of  Pennsylvania,  in  which  the  parties  resided 
at  the  time  of  her  first  and  second  hasband's  death,  a  valid  marriage  is  not  shown, 
and  claimant  is  therefore  not  the  widow  of  the  soldier  and  has  no  title  to  a 
widow's  pension  under  any  law. 

Assistant  Secretary  Webster  Davis  to  tlie  Commissioner  of  Pensions^  Sep- 
tember 6y  1898. 

Louisa  S.,  alleged  widow  of  Otto  Hoepfner,  late  first  lieutenant  Com- 
pany K,  Third  Pennsylvania  Heavy  Artillery,  by  her  attorneys, 
appealed  February  18, 1898,  from  the  bureau  action  of  December  11, 
1897,  rejecting  her  old  and  new  law  widow's  claim  No.  651591,  filed 
April  9,  1897,  on  the  ground  that  she  was  not  the  legal  widow  of 
soldier. 

It  is  contended  that  under  the  authority  most  frequently  recognized 
by  the  Pension  Bureau  in  question  of  marriage  and  legal  widowhood, 
p.  D.— VOL.  9 32 
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Bishop,  that  upon  the  death  of  claimant's  first  husband,  whom  sbe 
believed  to  be  dead  when  she  married  soldier,  her  marriage  to  soldier 
became  valid. 

Soldier  enlisted  October  14,  1862;  was  honorably  discharged  March 
4, 1863,  and  died  August  19, 1896. 

Claimant  was  married  to  soldier  May  23, 1896,  at  which  time  she  had 
a  former  husband  living,  from  whom  she  had  not  been  divorced,  but 
who  died  August  13,  1896,  six  dkys  prior  to  the  death  of  soldier.  Prom 
the  date  of  her  first  husband's  death  until  soldier's  death,  she  lived 
and  cohabited  with  him  as  his  wife,  in  the  State  of  Pennsylvania^  in 
which  State  soldier  died.  While  claimant's  ceremonial  marriage,  May 
23, 1896,  took  place  in  New  Jersey,  a^  that  marriage  was  void,  the  mar- 
rige  laws  of  that  State  are  immaterial  in  this  case. 

The  validity  of  her  marriage  to  soldier  is  to  be  tested  by  the  laws  of 
the  State  of  Pennsylvania,  pursuant  to  section  2  of  the  act  of  August 
7, 1882,  and  not  according  to  the  doctrine  of  Mr.  Bishop,  or  any  other 
elemental  law  writer,  or  the  laws  of  other  States. 

This  section  provides : 

That  marriages,  except  such  as  are  mentioned  in  section  forty-seyen  hundred  and 
five  of  the  Revised  Statutes  shall  he  proren  in  pension  cases  to  he  legal  marriage 
according  to  the  law  of  the  place  where  the  parties  resided  at  the  time  of  marriai^ 
or  at  the  time  when  the  right  to  pension  accrued. 

Under  the  laws  of  Pennsylvania,  and  every  other  State  and  Terri- 
tory of  the  United  States,  where  either  of  the  parties  to  the  marriage 
has  a  husband  or  wife  living  from  whom  they  have  not  been  divorced, 
such  marriage  is  void,  not  voidable  merely,  and  in  the  State  of  Penn- 
sylvania, cohabitation  after  the  removal  of  the  impediment  to  a  legal 
marriage,  without  evidence  of  a  new  marriage  contract,  is  not  sufficient 
to  raise  the  presumption  of  a  marriage  after  the  removal  of  such 
impediment. 

See  case  of  Sarah  C.  Hayden  (8  P.  D.,  364),  citing  Hantz  v.  Sealy  ;6 
Binn.,  405);  Hunt's  Appeal  (86  Pa.,  294,  296),  and  Thomas  v.  Thomas 
(124  Pa.,  646).    In  the  latter  case  it  was  held  that — 

If  at  the  time  of  the  woman's  second  marriage  her  first  and  undivoreed  husband 
WU8  in  fact  in  full  life,  whatever  tUe  time  of  his  absence,  and  her  belief  as  to  hi^ 
death,  she  was  incapable  of  contracting  a  second  marriage,  and  it  was  therefore 
void. 

I  am  forced  to  the  conclusion  that  under  the  laws  of  the  State  of 
Pennsylvania  a  valid  marriage  between  claimant  and  soldier  is  not 
established.  There  is  no  evidence  of  new  consent  or  of  any  change  in 
the  relation  of  the  parties  subsequent  to  August  13,  1896. 

The  doctrine  announced  by  Mr.  Bishop  in  his  work  on  Marriage, 
Divorce,  and  Separation,  paragraph  970,  that — 

If  the  parties  desire  marriage,  and  do  what  they  can  to  render  their  nnion  matrimo* 
uial,  yet  one  of  them  is  under  a  disability,  as,  where  there  is  a  prior  marriage  undis- 
solved, their  cohabitation,  thns  matrimonially  meant,  will  in  matter  of  law  make 
them  husband  and  wife  from  the  moment  when  the  disability  is  removed ;  and  it  is 
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immaterial  whether  they  knew  of  its  existence,  or  its  removal,  or  not;  nor  is  this  a 
question  of  evidence— 

does  not  appear  to  be  adopted  as  the  law  in  the  State  of  Pennsylvania, 
as  appears  from  the  very  case  cited  by  Mr.  Bishop  in  note  8,  i.  e.,  Hunt's 
Api)eal(86Pa.,294). 

The  doctrine  appears  to  have  been  followed  by  the  Department  in 
the  cases  of  Amy  P.  Sheets  (3  P.  D.,  293),  Margaret  J.  Anderson  (4  P. 
I).,  67),  and  Nancy  J.  Dorlas  (5  P.  D.,  230),  but  in  all  these  cases  the 
provisions  of  section  2  of  the  pension  laws  of  August  7, 1882,  as  well 
as  the  departmental  decisions  in  the  cases  of  Eliza  W.  Carter  (5  P.  D., 
148),  Faniiy  Curtis  (2  P.  D.,  169),  Elizabeth  Schmidlin  (5  P.  D.,  200), 
and  Thankful  Morse  (1  P.  1>.,  56),  appear  to  have  been  overlooked,  or 
at  least  not  considered. 

In  the  case  of  Ann  E.  Server  (7  P.  D.,  468),  the  cases  of  Nancy  J. 
Dorlas  (5  P.  D.,  230),  Amy  P.  Sheets  (3  P.  D.,  293),  and  all  other  cases 
in  conflict  with  the  decision  in  said  case,  were  in  express  terms  over- 
raled,  and  the  cases  of  Mary  B.  McCullnm  (6  P.  D.,  931)  and  Elizabeth 
Schmidlin  (6  P.  D.,  200)s,were  approved. 

In  the  case  of  Ellen  A.  Palmer  (7  P.  D.,  363)  it  was  held  that— 

Where  one  of  the  parties  to  a  marriage  has  a  legal  husband  or  wife  living  at  the 
time  of  sach  marriage  from  whom  he  or  she  is  nndivorced,  such  second  marriage  is 
n(»t  merely  voidable,  bat  void,  and  this  status  continues  nntil  the  removal  of  the  legal 
impediment  to  such  second  marriage.  To  establish  a  valid  marriage  in  such  a  case 
subsequent  consent  must  be  shown  after  the  removal  of  the  impediment  and  the  con- 
tent mant  be  shown  after  the  knowledge  of  the  facts  which  rendered  the  marriage 
void  is  brought  to  the  attention  of  the  Innocent  party.  In  this  case  no  such  new 
coDsent  is  shown.  The  same  relations  appear  to  have  continued  after  the  death  of 
the  first  husband  as  had  existed  prior  to  his  death.  '  As  the  second  husband  had  no 
linowledge  of  the  legal  impediment  to  his  marriage  nor  of  its  removal,  the  fact  of 
their  continued  cohabitatiuu  as  husband  and  wife  can  not  be  construed  as  a  consent 
upon  his  part.  Had  the  second  husband  known  of  the  impediment  to  his  marriage 
lie  could  have  repudiated  and  refused  to  recognize  his  marriage  to  claimant  even  after 
the  death  of  Said  tirst  husband.  A  relation  which  he  could  have  elected  to  dissolve, 
had  the  facts  been  brought  to  his  knowledge,  he  could  not  be  said  to  have  consent.ed 
to  when  the  knowledge  of  the  fact  was  concealed  from  him.  It  does  not  appear  that 
opportunity  for  consent  was  afforded  after  the  removal  of  the  impediment.  So  far 
as  he  was  concerned,  the  impediment  was  never  removed  prior  to  his  death.  Consent 
is  an  essential  part  of  all  marriage  contracts,  and  the  law  marries  no  one  against  his 
or  her  consent.     (Am.  and  Kng.  Enry.  of  Law,  vol.  14,  ]>.  508,  par.  6.) 

In  fact,  the  law  never  marries  any  one,  Htrictly  speaking.  The  intent  and  acts  of 
the  parties  under  the  law  and  in  conformity  with  the  law  are  necessary  to  consti- 
tote  marriage.  Marriage  is  a  social  domestic  status,  based  upon  contract,  and  con- 
miinmated  and  controlled  by  law.  The  word  contract  implies  a  valid  legal  contract, 
and  this  implies  that  the  parties  to  the  contract  must  both  be  capable  of  contracting, 
and  as  the  basis  of  the  contract  is  a  promise — i.  e.,  consent — the  parties  to  the  contract 

niiist  be  legally  competent  to  promise  or  consent. 

•  •  #     '  «  »  »  » 

The  question  of  a  common-law  marriage,  therefore,  does  not  arise  in  this  case,  as 
the  claimant  had  notice  of  the  legal  impediment  to  a  legal  marriage,  but  concealed 
that  fact  from  her  second  husband  and  entered  into  a  bigamous  marriage.  The  rela- 
tioDs-resulting  therefrom  were  void  and  illegal  in  their  inception,  and  must  remain 
80  unless  changed  by  some  specific  act  which  amounts  to  consent,  after  the  removal 
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of  the  legal  imp^iment,  and  a«  no  such  act  is  shown  claimant  has  no  title  to  recog- 
nition as  the  legal  widow  of  her  second  husband. 

A  different  conclnsion  was  reached,  however,  in  the  Indiana  case  of 
Louisa  J.  Doan  (8  P.  I).,  377),  following  the  decisions  of  the  snpreme 
coart  of  that  State, 

See  also  the  case  of  Margaret  L.  Thompson  (9  P.  D.,  139),  distin* 
gaished  from  the  Palmer  case  on  the  ground  that  the  claimant  was  the 
innocent  party,  who  had  no  knowledge  of  the  fact  that  her  linsband, 
the  soldier,  had  a  former  wife  living  at  the  date  of  her  marriage  to  him. 
but  which  former  wife  had  procured  a  divorce  from  soldier  some  eighteen 
years  prior  to  his  death,  and  that  the  evidence  in  that  case  showed  new 
consent,  after  the  removal  of  the  impediment,  under  the  laws  of  Mich- 
igan as  interpreted  by  the  supreme  court  of  that  State. 

Tbe  laws  of  Pennsylvania,  as  interpreted  by  the  supreme,  court  of 
that  State  in  the  cases  heretofore  cited,  clearly  indicate  that  evidence 
of  new  consent,  after  the  removal  of  the  impediment  to  a  legal  mar- 
riage, is  not  shown  by  the  mere  fact  of  cohabitation  or  an  unchanged 
matrimonial  relation  or  status,  but  that  stronger  evidence  of  new  con- 
sent must  be  shown. 

It  may  be  stated  that  even  if  claimant's  marriage  to  soldier  in  189G 
was  valid,  she  would  still  not  be  entitled  to  a  pension  under  the  act  of 
June  27, 1890,  as  that  law  does  not  grant  pensions  to  those  widows  who 
married  the  soldiers  subsequent  to  the  passage  of  the  act. 

As  a  valid  marriage  of  the  claimant  to  soldier  under  the  laws  of 
Pennsylvania  is  not  established,  she  is  not  entitled  to  a  widow's  pen- 
sion under  any  act  of  Congress. 

The  action  appealed  from  is  accordingly  affirmed,  and  the  papers  iu 
the  case  are  herewith  returned. 


E\^DENCE— PRESUMPTION  OF  DEATH. 

Helen  L.  Pepper  (widow). 

1.  The  death  of  the  hnsband  can  not  be  presumed  from  the  fact  that  he  deserted  his 

wife,  howsoever  long  said  desertion  may  continue. 

2.  The  act  of  March  3, 1896,  relates  only  to  presumption  of  death  of  the  enlisted  man 

or  officer  on  account  of  whose  service  and  death  pension  is  claimed. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  PensionSj 

September  6^  1898. 

Helen  L.  Pepper,  of  Wilkesbarre,  Pa.,  October  22,  1897,  appealed 
from  the  action  of  the  Bureau  in  her  claim  for  a  pension  under  the 
general  law  as  the  widow  of  Eason  Pepper. 

The  soldier  served  in  Company  E,  Fifty-second  Pennsylvania  Volan 
teer  Infantry,  from  September  18, 1861,  to  July  12, 1805.  He  married 
the  appellant  March  11, 1885,  and  died  February  16, 1893.  Her  claim 
for  a  widow's  pension  under  the  general  law  was  filed  February  -^^7 
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1893,  and  was  rejected  Jane  28  following,  apon  the  ground  that  she 
was  not  the  widow  of  the  soldier.  It  is  from  this  action  that  appeal  is 
entered. 

The  appellant  was  married  to  William  A.  Smith  August  13, 1867,  at 
Waverly,  N.  Y.  She  testified,  as  have  nearly  all  the  witnesses,  that 
Smith  deserted  her  on  or  about  June  26, 1867;  that  he  was  a  drunkard 
and  a  gambler  by  profession,  and  she  believes  he  died  in  1873  ^<  in  the 
West;"  that  none  of  his  relatives  have  ever  been  able  to  inform  her  of 
his  whereabouts. 

The  contention  of  the  apjiellant  is  that  the  facts  sworn  to  as  above 
set  forth  bring  the  case  within  the  act  approved  March  13, 1896,  which 
reads  as  follows: 

That  in  considering  claims  filed  under  the  pension  laws  the  death  of  an  enlisted 
man  or  officer  shall  he  considered  as  suflficiently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continued  and  unexplained  absence  of  such 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  during 
which  period  no  intelligence  of  his  existence  shall  have  been  received. 

Were  any  change  worked  in  the  common-law  rule  applicable  to  the 
question  presented  it  could  not  apply  to  this  case,  as  by  its  very  terms 
said  act  is  limited  in  its  scope  to  the  deaths  of  officers  and  enlisted 
men,  and,  as  I  take  it,  the  officer  or  enlisted  man  on  account  of  whose 
service  and  death  ])ension  is  claimed  by  another  in  the  particular  case. 
In  this  ease  it  does  not  appear  that  William  A.  Smith,  the  claimant's 
first  husband,  was  in  the  military  service  of  the  United  States;  and 
certain  it  is  that  the  appellant's  claim  for  pension  is  not,based  on  such 
service,  if  ever  rendered. 

However,  in  the  act  is  contained  a  fair  statement  of  the  rule  relative 
t»  the  facts  which  must  be  shown  that  the  death  of  any  person  may  be 
presumed.  Under  the  test  of  said  rule  the  evidence  in  this  case  falls 
far  short  of  proving  such  facts.  The  appellant  positively  swears  that 
her  first  husband  deserted  her.  The  fact  of  desertion  alone  is  not  suf- 
ficient for  the  purpose;  on  the  contrary,  it  fully  explains  the  absence 
of  her  former  husband,  and  howsoever  long  the  desertion  continues, 
no  ground  will  be  thereby  afforded  upon  which  to  presume  his  death, 
^ot  only  is  his  absence  accounted  for,  but  it  fully  explains  why  she 
never  has  heard  from  him.  The  evidence  of  the  appellant — and  all 
the  witnesses  substantially  agree  with  her — has  fully  accounted  for 
her  husband's  continued  absence  and  thereby  precluded  any  possi- 
bility of  a  presumption  of  his  death,  based  upon  the  fact  of  such 
absence. 

The  evidence  also  is  totally  insufficient  for  proving  the  fact  of  her 
first  husband's  death.  Appellant  swears  that  she  believes  he  died  in 
1<^73.  She  does  not  state  upon  what  information  she  bases  her  belief. 
So  far  as  the  evidence  now  shows,  her  husband  was  last  seen  by  a  rela- 
tive in  1869.  This  is  the  only  relative  of  the  husband  sworn  in  the 
<^se.    She  testifies  as  to  what  said  relative  told  her,  or,  rather  the 
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purport  thereof.    This  is  all  the  evidence  tending  to  prove  said  bus- 
band's  death. 

If  this  claim  were  allowed  and  pension  paid  to  the  appellant  as  the 
widow  of  the  soldier  the  Government  may  not  be  compelled  to  pay 
pension  to  some  other  person  as  the  widow  or  minor  child  or  dependeut 
relative  of  the  soldier.  Presumably  there  is  no  person  other  than  tLe 
claimant  who  may  have  title  to  pension  on  account  of  the  servicer  and 
death  of  the  soldier.  However,  even  in  such  cases  evidence  is  re<|uire<l 
which  at  least  makes  out  a  piima  facie  case.  The  fact  that  a  soldier 
considered  that  a  claimant  was  his  wife,  and  treated  her  as  such  ap 
to  the  time  of  his  death,  fully  warrants  a  careful  consideration  of  her 
claim  for  a  widow's  pension.  But  in  this  case,  if  the  evidence  proves 
anything  it  proves  that  the  appellant  is  not  the  widow  of  the  soldier. 
Therefore  the  action  of  the  Bureau  is  affirmed. 


DEPENDENCE~WIDOW~ACT  JUNE  «7,  1800. 

LuciNDA  Elston  (widow). 

The  aot  of  June  27,  1890,  offers  $8  per  month  as  a  sapplement  to  the  daily  labur  of 
suoh  widows  as  do  not  possess  the  means  therewith  provided.  As  claimant  i» 
already  in  the  ei^oyment  of  the  very  means  which  the  statute  would  beetow  on 
one  less  fortunate,  she  is  not  pensionable. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pen^ionjt, 

Septetnber  12^  1898. 

Isaac  Elston,  enlisted  on  May  2, 1864,  in  Company  O,  One  handled 
and  fifty-second  Ohio  National  Guards,  was  discharged  on  Septembi^r 
2, 1864,  and  died  on  January  25, 1885. 

His  widow,  Luciuda  Elston,  filed  a  declaration  for  widow's  i)ensioii 
(No.  472,472),  on  September  8, 1890,  under  the  provisions  of  the  act  of 
June  27, 1890,  which  was  rejected  on  December  12, 1896,  on  the  ground 
that  she  is  not  without  other  means  of  support  than  her  daily  labor 
within  the  meaning  of  said  act. 

Assigning  said  action  as  error,  apx>eal  was  taken  on  May  13,  1897, 
presenting  the  following  assignment: 

The  claimant  appealed  for  reconsideration  of  her  ohiim  on  the  ground  that  her 
income  was  not  sufficient  to  pay  for  her  board  and  clothes,  she  only  having  the  sum 
of  $1,600  on  interest  of  8  per  cent  per  annum,  which  is  $128  per  year ;  that  her  »s.« 
is  such  that  she  is  totally  unable  to  perform  any  manual  labor  whatever,  and  tlut 
she  believes  herself  entitled  to  a  pension  of  $8  per  month  as  a  widow  of  a  soldier 
under  the  law  of  1890. 

There  is  no  evidence  whatever  to  show  what  were  the  assets  or 
means  of  support  at  the  time  of  filing  her  declaration.  Her  own  affi- 
davit was  filed  on  October  20, 1891,  in  which  she  stated  that  the  proba- 
ble value  of  all  her  property  both  real  and  personal  was  $2,400,  and 
that  after  paying  taxes  her  income  would  not  exceed  $100.    Of  like  I 
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import  is  an  affidavit  of  Levi  Elston,  filed  on  January  4,  1893,  fixing 
her  income  not  to  exceed  tlOO  per  annum.  On  July  28, 1802,  claimant 
filed  an  affidavit  of  John  N.  Trook,  in  which  he  deposets  to  the  effect 
that  claimant's  income  was  limited  to  the  rents  of  60  acres  of  land 
owned  by  her,  which  did  not  exceed  $150  per  annum,  and  that  after 
the  payment  of  taxes  and  repairs  her  income  would  not  exceed  $100. 

The  rule  which  controls  a  case  of  this  character  is  laid  down  in  the 
case  of  Katherine  Klein  (7  P.  D.,  278),  in  which  it  is  held  that — 

When  a  widow  is  shown  to  have  an  income  considerably  in  excess  of  the  pension 
provided  by  the  third  section  of  said  act  from  sources  independent  of  her  daily 
labor  she  does  not  occupy  a  pensionable  status  thereunder. 

The  claimant  is,  according  to  the  showing  made  by  the  evidence  and 
the  contention  presented  by  the  appeal,  in  the  enjoyment  of  a  yearly 
income  quite  commensurate  with  the  pension  provided  by  the  act  in 
question.  The  provision  embodied  in  the  third  section  of  said  act  was 
intended,  as  therein  declared,  for  the  benefit  of  widows  without  other 
means  of  support  than  their  daily  labor.  In  construing  this  section 
and  in  administering  the  law  thereunder  the  Department  has  not 
imposed  upon  claimants  the  rigid  and  inflexible  requirement  of  show- 
ing absolute  destitution  as  a  basis  of  pension,  as  might  be  done  by  a 
strictly  literal  application  of  the  statute.  It  would,  however,  be  clearly 
inconsistent  with  the  obvious  purpose  and  intention  of  Congress  to 
bestow  a  pension  upon  a  claimant  who  is  already  in  possession  of  the 
very  means  of  support  which  the  statute  provides  for  such  as  have  no 
resource  except  their  daily  labor.  The  statute  offers  $8  per  month  as 
a  supplenient  to  the  daily  labor  of  such  widows  as  do  not  possess  the 
means  therein  provided.  The  claimant  is  already  in  the  enjoyment  of 
the  very  means  which  the  statute  would  bestow  upon  a  less  fortunate 
applicant  who  had  nothing  upon  which  to  rely  for  subsistence  except 
her  daily  labor,  and  for  that  reason  she  does  not  occupy  a  pensionable 
status  under  the  act  of  June  27, 1890. 

Under  the  evidence  in  the  case  the  action  of  your  office  was  without 
error  and  is  hereby  affirmed. 


commencement— increase-act  july  11,  180«. 
John  M.  Johnson. 

There  is  no  authority  of  law  for  commencing  the  $50  rate  prior  to  the  date  of  the 
certilicate  of  the  examining  surgeon,  or  board  of  examining  surgeons,  showing 
the  requisite  degree  of  disability,  made  subsequent  to  the  passage  of  the  act  of 
July  14,  1892. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions, 

September  12, 1898. 

The  appellant's  husband,  John  M.  Johnson,  formerly  a  soldier  in 
Company  F,  Sixty-fourth  Illinois  Infantry,  was  a  pensioner  at  the  rate 
of  $30  per  month  when  he,  on  May  20,  1893,  filed  a  claim  for  increase 
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to  $50  per  month  ander  the  provisions  of  the  act  of  July  14, 1892.  He 
was  called  on  for  evidence  showing  his  need  of  aid  and  attendance,  and 
on  October  10, 1894,  was  informed  that  the  evidence  filed  did  not  war- 
rant a  medical  examination.  Additional  evidence  was  filed  in  March, 
1897,  and  a  medical  examination  was  ordered  September  3, 1897,  which 
was  made  September  20, 1897.  A  certificate  was  issued  December  9, 
1897,  allowing  the  $50  rate  from  the  date  of  said  examination,  Septem- 
ber 20, 1897.  The  pensioner  died  December  8,  1897.  His  widow  filed 
an  appeal  December  27, 1897,  contending  that  the  increase  should  have 
been  allowed  to  commence  from  an  earlier  date,  either  from  the  date  on 
which  the  Bureau  of  Pensions  refused  to  order  a  medical  examination, 
in  October,  1894,  or  from  the  date  of  filing  the  medical  evidence  on 
which  au  examination  was  finally  ordered  in  September,  1897.  She 
asserts  also  that  the  examination  was  made  on  September  13  instead 
of  September  20. 

The  act  of  July  14, 1892,  declares  that  the  rate  of  $50  i>er  month 
therein  provided,  when  allowed,  shall  commence  "from  and  after  the 
date  of  the  certificate  of  the  examining  surgeons  or  board  of  examin- 
ing surgeons  "  showing  the  requisite  degree  of  disability,  "made  subse- 
quent to  the  passage  of  the  act.''  There  is  no  authority  of  law  for 
commencing  the  increase  in  this  case  from  either  of  the  dates  su<:- 
gested  by  the  appellant  or  from  any  date  anterior  to  the  date  of  the 
certificate  of  the  medical  examination  made  September  20, 1807,  which 
was  the  first  examination  made  subsequent  to  the  passage  of  the  act  of 
July  14, 1892.  The  appellant  is  mistaken  in  regard  to  the  date  of  the 
examination.    The  action  appealed  from  was  correct  and  is  affirmed. 


LIMITATIOX-DEPENDEXT  BROTHERS  AND  SISTERS. 

Dependent  Sister  of  William  A.  Baker. 

The  evidence  shows  that  claimant  was  over  16  years  of  age  at  the  time  of  filing  lier 
declaration,  as  well  as  at  the  date  of  dependent  mother's  death,  and  she  is  not 
entitled  to  pension  as  dependent  sister  of  the  soldier,  as  the  exception  to  the 
limitation  contained  in  the  act  of  March  3,  1879,  does  not  apply  to  claims  of 
dependent  brothers  and  sisters  of  the  soldier. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  12^  1898. 

William  A.  Baker  enlisted  on  December  17,  1862,  in  Oompany  I, 
Third  Tennessee  Cavalry,  and  died  in  the  service  on  April  27, 1865. 
It  appears  that  soldier's  father  had  previously  died,  and  that  he  left 
neither  widow  nor  children.  The  mother  of  the  soldier  subsequently 
died  on  May  30, 1888,  pending  an  application  for  dependent  mother*s 
pension. 

On  April  23, 1897,  Caleb  H.  Baker,  John  M.  Baker,  and  Elizabeth 
B.  Baker,  now  Norman,  brotliers  and  sister  of  the  soldier,  who  were 
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minors  auder  the  age  of  16  years  at  the  time  of  his  death,  filed  an 
apphcatioQ  for  dependent  brothers'  and  sister's  pension  (No.  652582). 

The  claim  was  rejected  on  July  26, 1897,  on  the  ground  that  the 
claimants  were  over  16  years  of  age  at  the  date  of  filing  application 
and  also  at  the  time  of  the  mother's  death. 

From  this  action  Elizabeth  B.  Norman,  the  sister,  appealed  on  Octo- 
ber 23, 1897,  contending  that  the  act  granting  pensions  to  dependent 
brothers  and  sisters  does  not  prescribe  any  limitation  as  to  the  time 
when  an  application  shall  be  filed. 

One  of  the  provisions  of  section  4707,  Revised  Statutes,  under  which 
appellant  claims  title,  reads  as  follows : 

Providrd,  That  if  in  any  case  said  person  shall  have  left  father  and  mother  who 
are  dependent  upon  him,  then,  on  the  death  of  the  mother,  the  father  shall  become 
entitled  to  the  pension,  commencing  from  and  after  the  death  of  the  mother;  and 
npon  the  death  of  the  mother  and  father,  or  upon  the  death  of  the  father  and  the 
remarriage  of  the  mother,  the  dependent  brothers  and  sisters  under  sixteen  years  of 
age  shall  jointly  become  entitled  to  such  penHiou  until  they  attain  the  age  of  sixteen 
years,  respectively,  commencing  from  the  death  or  remarriage  of  the  party  who  had 
the  prior  right  to  the  pension. 

The  proviso  above  mentioned  disposes  of  the  case  at  bar,  whatever 
may  be  the  law  relating  to  the  contention  that  there  is  no  limitation  as 
to  the  time  when  application  shall  be  made.  Under  the  law  the  mother 
liad  the  sole  title  to  such  dependent  pension  during  her  lifetime,  but 
when  the  mother  died  the  claimant  bad  passed  the  age  of  IG  years. 
She  has,  therefore,  never,  at  any  time,  occupied  a  pensionable  status  as 
the  dependent  sisterof  soldier.  There  is  no  relevancy  whatever  in  the 
contention  that  the  limitation  act  of  March  3,  1879,  has  no  application 
in  this  case  for  the  reason  that  during  the  whole  period  of  dei)enden(!y 
^Wle  claimant  was  under  the  age  of  10  years,  she  had  no  title  and 
could  not,  by  herself  or  guardian,  have  prosecuted  any  claim  to  pension. 

The  act  of  March  3,  1879,  simply  declares  the  time  at  which  certain 
pensions  shall  begin,  and  as  to  all  claims  filed  since  July  1,  1880,  pro- 
vides that  they  shall  commence  from  the  date  of  tiling  the  application. 
This  act  only  regulates  the  granting  of  pensions  to  certain  applicants 
who  are  conceded  to  have,  at  some  time  at  least,  occupied  a  pension- 
able status,  and  can  have  no  reference  whatever  to  persons  who  have 
never  sustained  that  relation  to  the  pension  laws. 

The  fact  that  the  claimant  was  over  16  years  of  age  at  the  date  of 
application,  as  appears  from  the  evidence,  brings  her  claim  within 
the  rule  announced  in  the  case  of  Minor  sisters  of  Alexander  Sutton 
(B  P.  D.,  137),  wherein  it  is  held: 

In  claims  of  orphan  brothers  and  sisters  under  the  a^e  of  16  years,  filed  under 
section  4709  of  the  Bevised  Statntes  subsequent  to  June  30,  1880,  pensions  can  not 
commence  prior  to  the  tiling  of  the  declaration,  and  such  claims  are  barred  when  so 
file<l  after  claimants  arrive  at  the  age  of  16  years,  there  being  no  pensionable  periods 
in  such  cases. 

Under  the  evidence  presented  the  action  appealed  from  was  without 
error  and  is  hereby  affirmed. 
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MARRIAGE  AND  DIVORCE-EVIDEXCE. 

MABY  J.   STOCKER  (WIDOW). 

It  having  been  admitted  by  appellant  that  both  she  and  the  soldier  on  accoant  of 
whose  service  and  death  she  claims  pension,  had  been  married  previous  to  their 
marriage  to  each  other,  it  is  incumbent  upon  her  to  establish  the  dissolution  <»f 
said  prior  marriage  by  either  death  or  divorce  before  she  can  be  regarded  as  tho 
lawful  widow  of  said  deceased  soldier. 

Assistant  Secretary  Webster  Davis  to  the  Commissioner  of  Fensicns, 

September  12^  1898. 

Mary  J.  Stocker  tiled  in  yoar  Bureau  on  December  2, 1897,  an  appli- 
cation for  pension  under  the  provisions  of  section  3,  act  of  June  27, 
1890,  as  widow  of  George  A.  Stocker  (deceased),  late  private,  Gompauy 
I,  Fifty-ninth  New  York  Volunteer  Infantry,  alleging  the  death  of  said 
soldier  on  November  23, 1897,  leaving  her  without  other  means  of  snp- 
port  than  her  daily  labor,  which  was  rejected  on  August  6,  1898,  upon 
the  ground  that  a  lawful  marriage  between  said  Mary  and  the  deceased 
soldier  was  not  established.  From  said  action  appeal  was  taken  od 
August  23, 1898. 

It  appears  from  a  duly  certified  transcript  of  the  public  record  of 
their  marriage  that  the  appellant  was  married  to  the  deceased  soldier 
at  Hockville,  Md.,  by  a  minister  of  the  gospel  on  December  22, 1891. 
It  furthermore  appears,  however,  that  both  this  appellant  and  tbe 
deceased  soldier  had  been  previously  married,  and  there  is  no  evidence 
on  file  showing  that  said  former  marriages  had  been  dissolved  by  either 
death  or  divorce  at  tbe  time  of  the  marriage  of  the  appellant  to  the 
soldier,  and  the  appellant  declares  her  inability  to  furnish  any  proof 
whatever  of  that  fact. 

It  having  been  admitted  by  the  appellant  under  oath  that  both  she 
and  the  deceased  soldier  had  been  previously  married,  it  was  incumbent 
upon  her  to  establish  the  dissolution  of  said  prior  marriages  by  either 
death  or  divorce  in  order  to  establish  the  fact  that  she  was  the  lawful 
widow  of  the  soldier  and  entitled  to  pension  as  such  under  the  provi- 
sions of  the  act  of  June  27, 1890. 

This  was  preliminary  and  material  evidence  which  it  was  necessary 
for  her  to  produce  to  make  out  her  case. 

It  is  contended  in  this  appeal  that  the  fact  that  the  deceased  soldier 
was  a  widower  and  the  appellant  a  widow  at  the  time  of  their  marriage 
is  shown  by  the  records  of  the  circuit  court  of  Montgomery  County, 
Md.,  but  I  find  no  evidence  of  this  in  the  pax)ers  further  than  the  cer- 
i^ified  copy  of  the  record  of  marriage  license  and  the  return  of  mar- 
riage thereon,  in  which  the  soldier  is  described  as  a  widower  and  this 
appellant  as  a  widow.  It  is  true  that  said  license  was  issued  by  the 
clerk  of  said  court  and  is  recorded  in  his  office,  but  this  was  a  mere 
ministerial  act  on  the  part  of  said  clerk ;  there  was  no  judicial  determi- 
nation of  the  facts  stated  in  said  license,  and  the  recitals  therein  rela- 
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tive  to  the  competency  of  the  parties  to  contract  marriage  are  neither 
binding  nor  could  they  be  received  as  evidence  of  that  fact  where  the 
competency  of  the  parties  is  afterwards  called  in  question. 

This  case  presents  simply  an  instance  of  failure  of  proof  necessary 
and  material  to  the  establishment  of  the  appellant's  claim  for  pension, 
and  without  which  it  can  not  be  admitted  under  the  provisions  of  the 
pension  laws,  and^  therefore,  the  rejection  of  said  claim  upon  the  ground 
stated  was  not  error,  and  is  affirmed  accordingly. 


SERVICE-MEXICAN  WAR. 

Theresa  Bonnaveau  (widow). 

It  is  shown  by  the  official  military  records  of  the  War  Department  that  the  military 
service  of  the  deceased  soldier  terminated  prior  to  the  commencement  of  the 
Mexican  war. 

Assistant  Secretary   Webster  Davis  to  the  Commissioner  of  Pensions^ 

September  17,  1898. 

Theresa  Bonnaveao  is  a  pensioner  nnder  a  special  act  of  Congress, 
approved  Jnly  7, 1898,  at  the  rate  of  $8  per  month,  as  widow  of  John 
B.  Bonnaveau  (deceased),  late  private,  Captain  Bercier's  battery, 
Louisiana  Legion  of  Militia,  Mexican  war. 

She  filed  in  your  Bureau  on  October  12, 1889,  an  application  for  pen- 
sion under  the  provisions  of  the  act  of  January  29, 1887,  as  widow  of 
said  deceased  soldier,  which  was  rejected  on  April  17, 1890,  upon  the 
ground  that  his  military  service  had  been  rendered  prior  to  the  com- 
mencement of  the  Mexican  war. 

From  said  action  an  appeal  was  taken  in  October,  1897. 

The  facts  relative  to  the  military  service  of  the  deceased  soldier,  as 
well  as  the  duration  and  character  of  the  military  service  rendered  by 
the  organization  to  which  he  belonged,  as  shown  by  the  official  military 
records  of  the  War  Department,  are  set  forth  in  the  following  commu- 
nication from  the  Chief  of  the  Record  and  Pension  Office  of  the  War 
Department  to  the  chairman  of  the  Committee  on  Pensions  of  the 
House  of  Bepresentati ves,  on  file  with  the  papers  in  this  case : 

Record  and  Pension  Office,  War  Department, 

WMhington  City,  May  5, 1896, 

Sir:  Referring  to  your  letter  of  the  2d  instant,  received  yesterday,  in  which  you 
request  for  the  use  of  your  committee  in  connection  with  H.  R.  2336  a  statement 
showing  the  military  service  of  T.  B.  Bonnaveau,  who  enlisted  August  21,  18-45,  in 
the  First  Battalion,  Louisiana  Light  Artillery,  for  service  in  the  Mexican  war,  and 
also  showing  where  he  was  employed  during  his  service,  and  for  what  purpose  the 
organization  was  enlisted,  and  in  which  letter  you  also  asked  to  be  advised  whether 
it  is  held  by  this  Department  that  an  actual  stnte  of  warfare  existed  between  this 
country  and  Mexico  during  the  period  of  the  soldier's  service,  I  am  directed  by  the 
Secretary  of  War  to  inform  you  that  the  official  records  show  as  follows: 

T.  B.  Bonnaveau  was  enrolled  and  mustered  into  service  August  21,  1845,  as  a  pri- 
vate in  Captain  Bercier's  battery^  Louisiana  Legion  of  Militia,  which  organization 


508  DECISIONS   KELATING   TO    PENSIONS. 

was  also  known  as  Captain  Bercier's  battery,  Gally's  battalion,  Loaisiana  Militia 
Light  Artillery,  to  serve  three  months.  He  was  mostered  ont  of  service  with  that 
organization  November  10,  1845.  This  organization  was  called  into  service  by  Gen- 
eral Gaines,  owing  to  the  presence  of  a  large  force,  of  Mexicans  ou  the  Rio  Grande 
apparently  with  hostile  intent.  It  embarked  for  the  army  of  occapation  at  Corpa<^ 
Christi,  Tex.,  on  August  21,  1845,  and  in  a  letter  dated  August  23,  1845,  from  thi> 
Department,  Gen.  Z.  Taylor  was  directed  to  accept  into  service  the  volunteers  rdi>tHl 
in  Louisiana  by  order  of  General  Gaines.  It  remained  with  the  army  of  occaiiatiun 
at  Corpus  Christi,  Tex.,  until  November  2,  1845,  when  it  was  directed  to  embark  far 
New  Orleans  to  be  mustered  out  of  service. 

It  is  held  by  this  Department  that  the  Mexican  war  commenced  April  24,  1^6. 
Very  respeotfuUy, 

F.  C.  AlNS WORTH, 

Colonel f  United  States  Army,  Chief  Record  and  Pension  Officf. 
Hon.  Henky  C.  Loudexslager, 

Chairman  Committee  on  Pensions,  House  of  Representatives. 

It  has  been  uniformly  held  by  this  Department  from  its  fouudation 
that  the  Mexican  war  commenced  on  April  24,  LS46,  and  that  militan' 
service  rendered  prior  to  that  date  could  not  be  considered  as  service 
in  or  during  the  Mexican  war.  (Opinion  of  Ewing,  Secretary,  Mayo 
and  Moulton,  527;  Thomas  Daly,  2  P.  D.,  220.) 

The  act  of  January  29,  1887,  provides  pension  only  for  the  widows  oi' 
those  soldiers  who  served  for  sixty  days^  under  the  conditions  therein 
named,  in  or  during  the  Mexican  war.  Hence  it  is  obvious  that  \X^ 
provisions  could  have  no  application  to  the  case  of  this  appellant. 

The  rejection  of  this  claim  upon  the  ground  stated  was  nianife.^tly 
without  error,  and  is  aflQrmed  accordingly. 
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ACCIDBNTAL  INJURT. 

{See  Line  of  Duty,  1,  2,  3.) 

ACCRUBD  PENSIONS. 

{Seeaho  Pending  Claim,  171.) 

Oenerally. 
Tender  the  act  of  March  2, 1895,  no  payment  of  accrued  pension  (except  in  reimhurse- 
ment  cases)  can  be  made  to  any  person  other  than  the  widow  or  a  child  of  the 
soldier. 

Alleged  minors  of  William  B.  Weyant 276 

Hmon  over  SIztMii  Years  Old. 
The  minors,  being  over  16  yearH  of  age  at  the  death  of  the  widow  of  noldier  who  was 
in  receipt  of  pension,  are  not  entitled  to  the  accrued  pension  dne  the  widow  ut 
date  of  her  death,  nor  are  they  entitled  to  pension  under  the  provisions  of  sec- 
tion 4702,  R.  8.,  as  she  had  received  a  part  of  pension  named  in  said  section. 

Minort  of  Andrew  W.  Haeketi 8 

mnor.    Orandohildren. 
The  grandchildren  of  a  soldier  have  no  title  to  accrued  pension.     Unling  No.  218  of 
the  Commissioner  of  Pensions  is  abrogated  by  the  act  of  March  2, 1895. 

Minor  of  Orange  IHoe 393 

ACT  OF  JUL7  4.  1864. 

(See  Declarations,  7.) 

ACT  OF  AUGUST  7,  1882. 

(See  Adulterous  Cohabitation,  1,  4.) 

ACT  OF  MARCH  3.  1883. 

(See  Ratin(J,  1.) 

ACT  OF  MARCH  3,  1885. 

('See  Increase,  1;  Rating,  1.) 

ACT  OF  MARCH  19,  1886. 

(See  Bate,  1.) 

ACT  OF  AUGUST  4,  1886. 

(5ee  Amputation;  Increase,  1.) 

ACT  OF  JANUART  29.  1887. 

(See  Service,  7,  8,  9;  Title.) 

509 
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ACT  OF  JUNO  27,  1890. 

(See  Commencement,  1, 2, 3 ;  Declarations,  2, 4, 5 ;  Dependence,  1, 2, 3, 4, 5, 6, 7, 8, 9 ; 
Desertion,  4;  Disability,  3, 4, 5, 6;  Discharge,  1,2,3;  Disloyalty,  2 ;  Fee,  3; 
Helpless  Minor,  1,  2,  3;  Marriage  and  Divorce,  1,  2;  Minor^s  Pension; 
Practice,  2, 3;  Rate,  1,3,4;  Reduction,  4;  Service,  3, 11, 12,  U,  20,  26,  30,31, 
32,33;  Vicious  Habits.) 

ACT  OP  JULT  14.  1892. 

(See  Commencement.) 

ACT  OF  JULT  27,  1892. 

{See  Service,  4,  5.) 

ACT  OF  JAIHTART  5,  1893. 

{See  Commencement,  6;  Powell's  Battalion.) 

ACT  OF  DBCBMBER  21,  1893. 

{See  Notice,  2.) 

ACT  OF  MARCH  2,  1895. 

{See  Accrued  Pension,  1, 3;  Certificaiie  of  Medical  Examination.) 

ACT  OF  MARCH  13, 1896. 

(5€«  Evidence,  9.) 

AGGRAVATION  AND  RECURRZiNCB  OF  OLD  DISABILIT7. 

(iSee  Disability.) 

ADJUDICATION. 

{See  Nonresidents.) 

ADULTBROUS   COHABITATION. 

Oenanlly. 
The  evidence  shows  that  frum  1887  to  about  1893  the  appellant  and  one  Daniel  Bos- 
ton lived  together  in  a  small  tenement  consisting  of  two  rooms;  that  a  part  of 
the  time  they  lived  there  alone  and  the  remainder  of  the  time  a  small  boy  lived 
with  them ;  that  it  wae  the  general  opinion  among  their  immediate  neighbors 
that  thoy  were  living  as  man  and  wife;  that  on  several  occasions  the  appellant 
stated  that  Boston  was  her  husband;  and  that  they,  in  fact,  were  not  legally 
married. 
Held  J  That  the  facts  are  sufficient  to  justify  the  action  of  dropping  her  name  from 
the  pension  roll  under  the  act  of  August  7, 1882. 

EHzahfth  Smith  {widow) 324 

Under  Act  Juie  27, 1890. 
The  adulterous  cohabitation  of  a  widow  subsequent  to  the  pa88age  of  the  act  of 
August  7,  1882,  works  a  forfeiture  of  her  pension,  or  right  to  a  pension  under 
the  act  of  J  une  27, 1890. 

Ann  Fagin  {widow) 62 

The  open  aud  notorious  adulterous  cohabitation  of  a  widow  bars  her  right  to  pension 
under  the  act  of  June  27, 1890,  on  account  of  her  husband's  death. 

Matilda  Baker  {widow) 116 

The  provisions  (»f  section  2  of  the  act  of  August  7,  1882,  are  applicable  to  widows' 

claims  under  section  3  of  the  act  of  June  27,  1890. 
Adulterous  cohabitation  of  a  soldier's  widow,  on  or  subsequent  to  August  7, 1882, 
terminates  her  pensionable  status  as  effectually  as  her  remarriage. 
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Section  2  of  said  act  of  Angnst  7,  1882,  is  in  no  sense  a  penal  statnte,  nor  is  it  to  be 
constrned  according  to  the  rules  of  construction  of  penal  statutes^  but  is 
remedial  and  is  liberally  constrned. 

Matilda  Ague 327 

Widiofw  not  Satitled  on  Aoeoimt  of  KiBors. 
As  it  is  accepted  that  the  widow  has  no  title  to  individual  pension  under  act  of  June 
27,  1890,  by  reason  of  open  and  notorious  adulterous  cohabitation,  she  has  no 
title  to  the  $2  per  month  additional  allowed  the  widow  under  said  act  for  each 
minor  until  arriving  at  the  age  of  16  years. 

EMraHall  (widow) 17 

AID  AND  ATTENDANCE. 

Frequent  and  Periodical. 

1.  When  It  18  establirthed,  beyond  any  reasonable  doubt;  that,  on  account  of  pen- 

sioned cause  or  causes,  or  any  pathological  sequelu^  thereof,  the  pensioner  is 
not  only  **  totally  incapacitated  for  performing  manual  labor/'  but  can  neither 
dress  nor  undress  himself  without  the  aid  and  attendance  of  another  person, 
as  is  shown  by  the  evidence  and  certificate  of  medical  examination  in  this 
case,  the  Department  will  construe  the  said  aid  and  attendance  as  such  *' fre- 
quent and  periodical  personal  aid  and  attendance  of  another  person''  as  is 
contemplated  by  the  provisions  of  the  act  of  July  14,  1892,  and  as  warranting 
the  allowance  of  the  rate  prescrilied  in  the  said  act. 

Jr»  W.  Hagford 307 

2.  The  soldier  is  now  pensioned  at  $45  per  month  for  loss  of  right  arm  at  the  shoulder 

joint. 

It  is  both  claimed  and  shown  that  the  wound  which  caused  the  loss  of  the  right 
ann  also  caused  destruction  of  the  tissues  about  the  shoulder  joint  to  such  an 
extent  that  it  is  necessary  for  the  claimant  to  wear  a  pad  or  some  other  means 
of  protection,  in  the  adjustment  of  which  the  services  of  another  person  are 
required. 

Held,  That  inasmuch  as  the  services  of  another  person  are  required  at  least  twice 
daily  in  the  adjustment  of  the  pad  which  the  pensioner  is  compelled  to  wear 
over  his  right  shoulder  for  its  protection,  the  said  services  are  considered  as 
such  ''frequent  and  periodical  personal  aid  and  attendance  of  another  person'' 
as  is  contemplated  by  the  act  of  July  14,  1892,  and  warrants  allowance  of  the 
rate  prescribed  by  the  said  act. 

John  Johnson 349 

3.  Inasmuch  as  the  preponderance  of  the  evidence  on  file  in  this  case  warrants  the 

presumption  that  the  pensioner  is  so  disabled  by  reason  of  bis  militarj'^  service 
as  to  require  the  frequent  and  periodical,  but  not  regular  and  constant,  per- 
sonal aid  and  attendance  of  another  person,  the  action  of  reduction  from  the 
$72  rate  to  second  grade,  instead  of  to  the  rate  prescribed  by  the  act  of  July 
14, 1892,  was  error,  and  is,  in  so  far  as  the  amount  of  the  reduction  is  concerned, 
reversed ;  the  decision  of  October  24, 1896,  affirming  the  s:ud  action  and  depart- 
mental letter  of  July  23,  1897,  overruling  a  motion  for  reconsideration  of  the 
said  decision,  are  rescinded  and  set  aside,  and  the  papers  in  the  case  are  re- 
manded for  rcadjudication  and  allowance  of  a  rate  commensurate  with  the 
degree  of  dinability  shown  to  exist  and  believed  to  be  of  service  origin. 

Frederick  P,  (ioin 423 

4.  It  appears  from  the  evidence  in  this  case  that  the  disability  of  this  appellant 

resulting  from  the  pensioned  rheumatism  was  practicall3'^the  same  at  the  date 
his  pension  was  reduced  from  $72  to  $30  per  month,  and  has  so  remained  since 
that  date,  as  it  was  when  he  was  given  his  present  rating  of  $50  per  month 
under  the  provisions  of  the  act  of  July  14,  1892,  and  is  and  has  been  such  as 
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to  incapacitate  the  appellant  for  the  performance  of  any  manual  labor,  and 
necessitate  the  freqnent  and  periodical,  but  not  the  regular  and  constant,  ai<l 
and  attendance  of  another  person. 
Heldf  That  he  is  entitled  to  the  rating  of  $50  per  month  from  the  date  his  pension 
was  reduced  to  $30  per  month,  bnt  is  not  entitle<l  to  restoration  to  the  rate  of 
972  per  month. 

Martin  Ji,  ntek 4^1 

AMENDBffBNTS. 

(See  Declarations,  1 ;  Record.  ) 

AMPUTATION. 

The  nearness  of  an  amputation  to  the  shoulder  joint  or  hip  Joint  is  the  only  condi- 
tion to  be  considered  in  determining  the  right  to  the  increase  of  pension  to  $45 
per  month  provided  by  the  act  of  Angnst  4,  1886.  It  is  held  that  if  more  than 
one-half  of  the  hnmerus  or  femur  is  left  the  stump  is  of  sufficient  length  to 
permit  the  use  of  an  artiti<'ial  limb. 

Samuel  Scott 70 

ANTBREBELLION  SERVICIS. 

{See  aho  Widow's  Pension.) 
lindtatiini. 
Evidence  alone  that  a  claimant  was  treated  in  the  service  for  the  disease  cansinj^ 
the  disability  for  which  pension  is  claimed  is  not  Huflicient  to  establish  a  claim; 
the  continuance  of  the  disease  and  the  extent  to  which  it  disabled  for  the  per- 
formance of  manual  labor  must  be  shown. 
As  it  appears  that  the  disease  causing  the  disability  on  account  of  which  pension 
was  claimed  was  contracted  prior  to  March  4, 1861,  claimant  in  this  case  is  not 
pensionable,  for  the  reason  that  his  application  was  not  filed  within  three 
years  from  the  date  of  his  discharge  and  was  not  completed  prior  to  his  death, 
as  required  by  section  4713  of  the  Revised  Statutes. 

Matteo  Bianohi  (dece<i8ed) 230 

APPEAL. 

(See  aUo  Limitation;  Practice,  1,  6.) 
Praetioe. 

1.  More  than  ninety  days  having  elapsed  since  the  attorney  who  filed  this  appesl 

was  notified  that  he  was  not  entitled  to  recognition,  and  he  has  filed  no  appeal 
in  his  own  behalf,  the  appeal  will  be  dismissed  under  rule  1,  Rules  of  Practice^ 
upon  the  ground  that  said  attorney  has  not  filed  a  power  of  attorney  author- 
izing him  to  enter  the  appeal. 

Jamee  E.  Oram 182 

2.  A  letter  from  the  Commissioner  of  Pensions,  in  response  to  a  commnnioatioi), 

reciting  former  action  of  the  Bureau  from  which  claimant  had  previously 
appealed,  and  which  action  had  been  affirmed  on  appeal,  and  reaffimed  on 
motion  for  reconsideration,  is  not  such  final  action  of  the  Pension  Bnrean  »* 
will  furnish  a  basis  for  another  appeal. 

Minoreof  William  Hockey IW 

ARM7  NURSBS. 

Claimant  admits,  and  the  evidence  shows,  her  work  while  in  the  hospital  at  Wash- 
ington, D.  C,  during  the  war,  was  cleaning  said  hospital;  gathering,  washing, 
and  putting  away  for  use  the  bandages  and  beddothing  used  therein ;  carrying 
out  slops,  and  such  general  work  as  directed ;  the  personal  attendance  upon 
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and  care  for  and  aclministeriug  of  medicines  to  the  inmates  being  by  white 
nnraes  only.    Claimant  is  colored. 
ffeldf  Claimant's  services  were  not  "nurse''  services  as  contemplated  by  the 
act  of  August  5,  1892. 

Millie,  alias  Minnie,  Howard  {now  Payne) 188 

ATTESTATION. 

{See  Attorneys,  8.) 

ATTORNETS. 

(See  also  Appeal,  1;  Fee,  6,  8.) 
Kiamtnation  of  Beeord  by. 

1.  The  practice  which  prevails  in  the  Bureau  of  Pensions  of  denying  to  claimants  or 

their  authorized  attorneys  the  right  to  examine  the  evidence  obtained  by 
special  examination,  except  that  relating  to  criminal  charges  and  investiga- 
tions, is  nigust  to  claimants  and  unwarranted  by  law;  and  all  orders  or 
instructions  which  have  that  efiect  are  revoked. 

H.S.  Berlin 471 

Fes. 

2.  As  the  appellants  have,  under  rule  12,  forfeited  the  attorneyship  by  neglecting  the 

case  for  more  than  one  year,  they  are  not  entitled  to  further  recognition. 

Eliza  Jacob 213 

8.  When  in  a  claim  for  straight  increase,  an  order  for  medical  examination  bos  not 
been  obeyed,  and  the  attorney  of  record  has  been  so  notified  and  takes  no  fur- 
ther action  in  the  case,  and  uaken  no  satisfactory  explanation  of  such  failure 
within  ninety  days  from  the  date  of  such  notification,  he  is  hold  to  be  in  neg- 
lect and  his  attorneyship  forfeited;  and  where  subsequently  another  attor- 
ney files  a  new  application  for  increase,  secures  an  order  for  medical  examina- 
tion, with  which  the  claimant  complies,  upon  the  allowance  of  the  claim  from 
date  of  such  examination  the  Intter  attorney  should  be  paid  the  fee. 

William  Boate 375 

Xatezial  SerWoe. 

4.  As  the  appellant  acquired  the  attorneyship,  rendered  material  service,  and  was 

not  in  neglect  when  the  claim  was  allowed,  he  is  entitled  to  a  fee. 

The  filing  of  a  declaration  in  response  to  a  call  therefor  by  the  Bureau,  if  filed 
at  a  time  when  deemed  necessary  and  material,  though  subsequently  deemed 
immaterial,  is  such  service  as  may  entitle  an  attorney  to  a  fee. 

Daniel  B.  Ford 137 

Power  of  Attorney. 

5.  A  power  of  attorney  to  prosecute  a  pension  claim  executed  by  a  claimant  after 

having  been  judicially  declared  insane,  or  while  confined  in  an  asylum  for  the 
insane,  will  not  be  recognized,  and  the  attorney  filing  the  same  should  be  so 
notified.  (Case  of  Joel  Ames,  8  P.  D.,  171.) 
Evidence  filed  by  a  duly  authorized  attorney  when  not  entitled  to  recognition 
is  actual  service,  and  it  inures  to  his  benefit  if  he  becomes  entitled  to  recogni- 
tion at  any  time  before  the  claim  is  prima  facie  complete,  and  may  entitle  him 
to  a  fee. 

Elishup  P.  AlleUf  insane  {claimant) 19 

6.  A  valid  power  of  attorney  filed  in  the  Bureau  at  a  time  when  no  claim  is  pending 

in  behalf  of  the  person  granting  the  same,  and  to  which  it  may  be  applicable, 
does  not  entitle  an  attorney  therein  named  to  recognition  as  against  another 
who  subsequently  is  duly  authorized  by  tbe  same  person  to  prosecute  a  claim  , 
for  pension  and  has  filed  one  in  his  behalf,  to  which  both  powers  of  attorney 
are  applicable. 

James  M.  Mulhollan  {claimant) 38 

P.  D.— VOL.  9 33 
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7.  As  the  appellant  never  filed  any  instmment  which  conferred  upon  him  tny  rights 

in  the  case,  action  denying  him  a  fee  was  proper. 

AnnaL.  MoBHde 33« 

8.  A  power  of  attorney  to  which  the  signature  of  the  claimant  is  not  attested  by  tw<> 

witnesses  confers  no  anthority  upon  an  agent  or  attorney  to  appear  in  apensioo 
claimi  and  without  such  authority  a  person  can  not  have  title  to  a  fee. 

Rebecca  C.  Fining 362 

Praotioe. 

9.  Where  two  or  more  claims  for  pension  are  pending  in  behalf  of  the  same  person, 

instruments  of  evidence  filed  by  an  attorney  will  not  inure  to  his  beneftt  as 
material  service  rendered  in  more  than  one  claim  unless  he  indorsee  nponnaid 
instruments,  or  sets  forth  in  their  contents,  the  several  claims  to  which  they 
are  intended  to  apply. 

Thomas  J,  Edwarde SIO 

Representatives  of 
10.  Under  the  anthority  conferred  by  the  act  of  July  18,  1894,  it  is  suf^gested  the 
instructions  of  the  Bureau  be  modified  to  the  extent  that  representatives  of 
recognized  attorneys  who  have  written  anthority  from  their  employers  be 
granted  the  same  privilege  of  examining  the  certificates  of  examining  sor- 
geouH  as  is  provided  by  law  for  the  attorneys  in  person. 
Hereafter,  under  section  471  of  the  Revised  Statutes,  all  orders  or  circulars  affect- 
ing the  rights  of  claimants,  or  their  properly  accredited  attorneys  sball  be 
submitted  to  the  Secretary  of  the  Interior  for  his  information  and  appioTal 
prior  to  their  promulgation. 

Charleeand  William  B.  King 478 

CERTIFICATE  OF  MEDICAL  EXABfflNATION. 

In  the  absence  of  medical  examination  describing  a  disabling  cause  it  can  not  be 
presumed,  under  the  act  of  March  2, 1895,  that  it  was  the  opinion  of  the  board 
of  examining  surgeons  that  no  pensionable  disability  existed. 

William  H,  Farmer 4 

CIVIL  DEATH. 

(See  Marriagr  and  Divorcr,  5.) 

CIVILIAN  EBfPLOYEES. 
(See  Servicr,  15,  16,  17, 18,  19,  20.) 
COMBINATION  OF  CAUSES. 

(See  Death  Cause,  4.) 

COBfMENCEMENT. 

Under  Aot  of  June  87,  1890. 

1.  The  evidence  in  this  case  fairly  shows  that  a  pensionable  degree  of  disability 

entitling  claimant  to  $12  per  month  under  the  act  of  June  27,  1890,  and  od 
account  of  which  he  was  pensioned  at  such  rate  from  September  23,  l^<i 
existed  at  the  time  of  tiling  his  first  application  Jnly  9,  1890,  and  his  pension 
should  have  dated  from  said  first  application,  deducting  payments  made. 

Galen  Peters 10:' 

2.  Pension  to  minors  under  section  3,  act  of  Jnne  27, 1890,  mnst  commence  ftvm  date 

of  application  therefor. 
Where  one  or  more  minors  is  insane,  idiotic,  or  otherwise  permanently  helpless 
ho  shall  not  be  deprived  of  his  Mharo  of  the  joint  pension  upon  arriving  at 
the  age  of  16  years  while  there  are  other  children  nnder  that  age,  hot  shall 
continue  to  receive  the  same  as  if  he  wern  still  under  16.  But  this  rule 
shall  apply  only  to  future  ixiymeiifs. 

Minws  of  David  S.  Sharer  (deceased) 189 


I 
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3.  Pension  nnder  the  second  section  of  the  act  of  June  27,  1890,  mnst  ooixinienoe 

from  the  date  of  tiling  of  the  declaration,  provided  a  pensionable  degree  of 
disability  is  shown  to  have  existed  on  that  date;  but  where  such  pensionable 
degree  of  disability  did  not  exist  at  date  of  filing  the  declaration,  bnt  it 
appears  that  subsequent  to  the  tiling  of  such  declaration  and  before  a  medical 
examination  was  had  an  applicant  became  pensionably  disabled,  another 
declaration  must  be  filed. 

RoilinI.eicU 216 

4.  Pension  to  an  insane,  idiotic,  or  otherwise  permanently  helpless  minor  under 

section  3  of  the  act  of  June  27i  1890,  can  not  be  made  to  comrosTice  prior  to  the 
date  of  filing  the  declaration  therefor  after  the  passage  of  said  act. 

Minor  of  Jonathan  Talbert 226 

Under  Aet  of  July  14, 1898. 

5.  There  is  no  anthority  of  law  for  commencing  the  $50  rate  prior  to  the  date  of  the 

certificate  of  the  examining  surgeon,  or  board  of  examining  surgeons,  showing 
the  requisite  degree  of  disability,  made  subsequent  to  the  passage  of  the  act 
of  July  14,  1892. 

JoknM.  John$on 503 

Under  Aet  of  January  5, 1898. 

6.  The  date  of  commencement  in  Mexican  war  claims  for  increase  under  said  act  is 

in  each  claim  the  day  on  which  the  case  is  legally  approved  by  the  Board  of 

Review. 
As  this  rule  was  followed  in  the  action  upon  this  claim,  the  same  was  proper, 

and  is  affirmed. 

Daniel  Webster  Letan 322 

Under  Seeticm  4698i  of  the  Sevised  Btatates. 

7.  Appellant  pensioned  for  rhenmatiHm  and  resulting  disease  of  heart  tiled  a  claim 

for  increase  September  12,  1895,  which  wan  allowed  at  third  grade  ($24  per 
month)  from  November  27,  1895,  date  of  the  certificate  of  the  medical  exami- 
nation made  under  the  pending  claim.  He  conU'nds  the  increased  rate  should 
commence  from  October  24,  1891,  as  the  evidence  of  two  physicians  showed 
that  on  that  date  his  disability  was  equivalent  to  the  Iohs  of  a  hand  or  a  foot. 
It  is  held,  that  as  claimant's  disability  is  not  permanent  and  specitic  his  increase 
of  pension  was  properly  made  to  commence  from  the  date  of  the  certificate  of 
medical  examination  made  under  the  pending  claim,  showing  the  increased 
disability  as  provided  by  section  4698^  of  the  Revised  Statutes. 

Charles  H,  Floumey 259 

Of  Inerease  for  Hew  IMsaUlity. 

8.  Where  a  pensioner  under  the  law  of  July  14,  1892,  files  an  application  for  addi- 

tional pension,  based  on  a  newly  alleged  cause  of  disability,  not  specific,  such 
claim,  if  allowed,  dates  from  the  time  of  filing  such  application,  and  not  from 
the  date  of  the  examining  surgeon's  certificate  entablishing  a  pensionable 
degree  of  disability  from  said  newly  alleged  cause. 
In  such  cases  the  date  of  commencement  is  governed  by  the  proviso  in  section  2 
of  the  act  of  March  3,  1879,  and  not  by  section  4698^,  Revised  Statutes. 

Stq^henHiett 313 

CONTRISnTORT  NBOLIOBNCE. 
Seath  Causa. 

9.  A  person  disabled  by  deafhess  who  adopts  a  railroad  track  as  a  highway  of  travel 

is  required  to  exercise  that  care  and  caution  which  ordinary  prudence  would 
dictate  to  a  person  in  his  condition  in  order  to  avoid  harm  or  peril,  and  a  fail- 
ure to  do  so  is  contributory  negligence;  and  where  a  soldier  is  killed  by  a 
passing  train  while  pursuing  such  course  his  widow  is  not  pensionable  nnder 
the  general  law. 

ffinnifredJ.  Cook  (.widow) 12 
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DBAFNBSS. 

(Se€  Rating,  3.) 

DBATH  CAUSZL 

(See  aUo  Contributory  Negugencb.) 
AooidAt. 

1.  8o)dii*r,  who  wiw  suffering  from  varicose  veins  of  left  leg,  of  service  origin,  for 

which  h(*  was  pensioned  third-grade  rate,  was  thrown  from  a  wagon  in  whicli 
he  waH  riding,  striking  on  the  back  part  of  his  head,  resnlting  in  his  death 
two  days  hiter. 
Held,  That  Holdier's  varicose  veins  were  not  the  immediate  or  proximate  cansr 
of  the  injory  which  resulted  in  his  death,  and  that  his  death  had  no  relation, 
immediate  or  proximatts  with  his  pensioned  cause  or  his  army  service. 

Margaret  Moran  (uridaw) 492 

Comldnatiim  of  Causes. 

2.  The  rule  laid  down  in  decision  in  the  case  of  Mary  A.  Cox  (3  P.  D.,  313),  that 

''where  the  evidence,  lay  and  medical,  goes  to  show  that  the  cause  for  which 
pension  was  granted  to  soldier  was  complicated  with  a  disease  which  was  the 
immediate  cause  of  his  death,  the  Department  will  sustain  the  widow*s  claim," 
has  not  been  amended,  qualified,  recalled,  or  annulled,  and  the  same  is  reaf- 
firmed. 

Napoleon  B.  Tra$k 113 

3.  Soldier  was  pensioned  for  disease  of  heart  and  died  of  abscess  of  bowels,  as  shown 

by  the  records  of  death  of  the  city  of  Lowell,  Mass.,  and  claimant's  declaration 
filed  about  a  week  after  soldier's  death. 
The  affidavit  of  one  physician  stating  that  disease  of  bowels  would  not  have  ter- 
minated fatally  had  it  not  been  for  the  disease  of  heart  amounts  to  no  more 
than  mere  conjecture,  and  is  not  accepted  as  showing  that  death  resulted  from 
the  pensioned  cause. 

Angeline  Emmons  (widow) 129 

4.  The  sailor  was  pensioned  for  disease  of  heart.    The  attending  physician  certified 

that  death  was  caused  by  *' pneumonia,  exhaustion,  and  purulent  infiltratiou/' 
after  an  illness  of  three  months'  duration.  The  widow's  claim  was  rejected 
on  the  ground  that  the  alleged  cause  of  death  was  not  due  to  the  disability 
for  which  the  sailor  was  pensioned. 
Jleldf  That  inasmuch  as  the  principal  desideratum  in  a  case  of  lobar  pneumonia 
is  the  maintenance  of  the  proper  action  of  the  heart,  to  which  the  treatment 
is  mainly  directed;  and  in  view  of  the  fact  that  the  sailor  was  pensioned  for 
disease  of  that  most  important  viscns,  and  that  the  evidence  in  the  ciise  shows 
that  said  disease,  as  well  as  pnenmonia,  was  an  important  factor  in  the  death 
cause,  the  question  as  to  the  relation  of  the  acute  disease  of  lungs  to  the  pre- 
existing chronic  disease  of  heart  is  one  of  complication,  not  of  pathology,  the 
claim  is  reopiMied  and  submitted  for  readjudication  and  allowanee. 

Sarah  J.  Smith  ( widow) 266 

5.  The  word  '' complicated,"  as  used  in  the  case  of  Napoleon  B.  Trask  (9  P.  D.,  113). 

means  involved,  interwoven,  or  connected  with,  and  to  entitle  a  widow  to» 
pension  under  section  4702,  Revised  Statutes,  she  is  required  to  show  that  the 
disease,  wound,  or  injury  of  soldier  of  service  origin,  in  line  of  duty,  had  some 
probable  connection  with  or  relation  to  death  cause,  and  was  a  contributing 
and  presumptive  predominating  factor  in  producing  death. 

Nanna  J.Smith  (widow) 359 

line  of  duty. 

6.  Soldier,  who  had  been  home  on  a  ten  days'  furlough  for  the  purpose  of  voting  at 

an  election,  while  waiting  at  the  wharf  for  passage  on  a  steamer  on  which  he 
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was  to  return  to  his  command  got  into  an  altercation  with  some  persons,  one 
of  whom  struck  him  on  the  head  with  a  stone,  killing  him  instantly. 
Held:  He  was  not  in  line  of  duty,  and  therefore  his  death  was  not  due  to  the 
service,  and  his  widow  is  not  pensionable  niuler  the  general  pension  laws. 

Rebecca  J.  Gillcof  {widow  of  John  Barton) 406 

f.  Soldier's  death  from  an  overdose  of  opium,  which  he  was  in  the  habit  of  taking 

as  a  remedy  for  diarrhea  contracted  in  the  service,  but  which  was  probaldy 

accidental  and  not  intentional,  could  not  be  considered  to  have  been  in  any 

way  a  result  of  the  disease  or  otherwise  connected  with  his  military  service. 

Laura  Hall,  now  Gregg  {widow) 439 

DEATH  IN  SERVICB. 

{See  Discharge,  3.) 
DBCLARATIONS. 

{See  also  Practice,  2.) 
Ammidiiients  to. 
.  A  declaration  containing  all  of  the  necessary  allegations  for  minor's  pension 
under  the  act  of  June  27,  1890,  except  it  fails  to  state  that  it  was  filed  under 
said  act,  an  amendatory  affidavit  having  been  tiled  in  which  it  is  stated  that 
the  claim  was  intended  to  be  filed  under  said  act,  is  a  valid  declaration. 

Minors  of  Levi  Robins 40 

Act  of  June  27,  1890. 

A  declaration  for  widow's  pension  under  the  act  of  June  27, 1890,  alleging  all  the 
essential  elemetits  of  title  exce])t  the  date  of  her  husband's  discharge  (or  dura- 
tion of  his  service),  and  that  hi?  discharge  was  honorable,  but  stating  that  he 
was  a  pensioner,  and  giving  the  number  of  Lis  pension  certificate,  is  a  good 
and  sufficient  application  under  said  act. 

Judith  S.  Luckintjbeal  ( widow) 42 

It  beini;  shown  that  the  deceased  soldier  was,  at  the  date  of  filing  his  application 
for  pension  and  up  to  the  date  of  his  death,  incapacitated  for  earning  a  sap- 
port  by  manual  labor  in  a  peuKionable  degree,  under  the  provisions  of  section 
2,  act  of  June  27,  1890,  by  disabling  causes  not  alleged  by  him  in  his  applica- 
tion, but  shown  not  to  be  due  to  vicious  habits,  his  claim  should  be  admitted 
nnder  instructions  of  this  Department  of  July  28,  1897.     (P.  D.,  93.) 

George  Ellis  (deceased) 223 

As  ^claration  is  substantiitlly  in  the  terms  of  the  law,  and  the  claimant  in  his 
statemeut  to  the  examining  board  alleged  the  disabilities  he  claimed  for,  said 
claim  is  held  to  be  valid. 

John  H.  Sharon  (deceased) 272 

Every  application  for  pension  under  the  second  section  of  the  act  of  June  27, 
1890,  should  state  that  the  same  is  made  under  said  act,  the  dates  of  enlistment 
and  discharge,  the  name  or  nature  of  the  diseases,  wounds,  or  injuries  by  which 
the  claimant  is  disabled,  and  that  they  are  not  due  to  vicious  habits:  Pro- 
videdf  however.  That  the  omission  of  any  of  these  averments  shall  not  invalidate 
the  application  (the  intent  to  claim  pension  being  manifest  and  the  declaration 
being  executed  in  accordance  with  law),  but  such  application  shall  be  subject 
to  amendment  by  means  of  a  supplemental  affidavit,  in  the  particulars  wherein 
it  is  defective ;  said  supplemental  affidavit  or  affidavits  to  be  read  in  connection 
with  and  as  a  part  of  the  application  itself:  And  provided  further,  That  a  declara- 
tion in  the  terms  of  the  act  shall  be  sufficient. 

Should  the  paper  filed  fail  to  show  upon  its  face,  with  certainty,  that  it  is 
intended  as  a  claim  for  the  benefits  of  the  act  of  June  27, 1890,  the  claimant  may 
make  it  certain,  by  means  of  a  supplemental  affidavit,  which  shall  be  read  in 
connection  with  and  as  a  part  of  the  original  application. 
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Shoald  the  medical  examination  disclose  the  existence  of  any  disease,  wonnd^or 
injury  not  alleged  in  the  original  or  amendatory  application,  which  is  a  factor 
in  the  applicant's  inability  to  earn  a  support  by  manual  labor,  the  claimaDt 
shall  be  called  upon  to  state,  under  oath|  the  time,  place,  and  circnmstaiictt 
when,  where,  and  under  which  ffuch  wonnd  or  injury  was  receiTed  or  disease 
contracted,  and  whether  it  was  in  any  manner  caused  by  vicious  habiu. 

Should  the  wound,  ii^ury,or  disease  not  specified  in  the  original  or  amendatorr 
declaration,  but  discovered  on  medical  examination,  be  shown  to  have  exUted 
at  the  time  when  the  original  declaration  was  filed,  and  it  is  found  not  to  be 
due  to  vicious  habits,  it  shall  be  taken  4nto  account,  the  same  as  if  formallj 
specified  in  the  original  application,  in  estimating  the  degree  of  the  permaneDt 
mental  or  physical  disability  to  which  it  contributes. 

Should  it  be  found,  however,  not  to  have  existed  at  the  time  when  the  original 
application  wasiiled,  but  from  a  subsequent  date  prior  to  medical  examinatioii, 
the  degrees  of  the  disability  of  the  applicant  being  below  the  maximum  rating, 
pension  may  be  increased  accordingly  from  the  date  when  such  wound  or  in^ruj 
was  incurred  or  disease  contracted,  provided  the  degree  of  disability  fromali 
contributory  causes  is  thereby  enhanced  to  a  sufficient  extent  to  Justify  a  higher 
rating. 

Should  it  be  found  impossible  to  fix  the  exact  date  when  such  wonnd  or  iojory 
was  received  or  disease  contracted,  the  higher  rating  shall  commence  from  the 
date  of  the  certificate  of  medical  examination  showing  its  existence. 

Vicious  habits. — A  liberal  and  reasonable  rule  in  regard  to  the  proof  as  to  "  viciooi 
habits"  was  laid  down  by  the  Department  in  the  case  of  John  Martin  (7  P.  D., 
578),  and  the  same  is  hereby  affirmed :  Pravidedy  however^  That  where  the  nature 
of  the  disease,  wound,  or  injury  is  such  as  to  show  that  it  is  not  due  to  viciona 
habits,  the  CommiHsioner  of  Pensions  may,  in  his  discretion,  accept  the  sworn 
statement  of  the  applicant  as  sufficient. 

Original  pension  having  been  allowed,  any  subsequent  increase  of  pension  most 
be  based  on  the  fact  that  there  is  increased  incapacitation  for  earning  a  support 
by  manual  labor,  and  must  be  adjudicated,  so  far  as  commencement  of  the  in- 
creased rate  is  concerned,  under  6eotion  4698^,  Revised  Statutes  of  the  United 
States. 

All  former  rules  and  decisions  in  conflict  herewith  are  hereby  set  aside. 

Instructions flS 

Act  of  July  4, 1864  (See.  4714,  &.  8.). 
6.  An  unsworn  application  for  pension  filed  subsequent  to  July  4,  1864,  is  fatally 
defective  and  does  not  authorize  the  commencement  of  pension  subsequently 
allowed,  on  a  sufficient  declaration  subsequently  tiled,  to  date  firom  the  filing 
of  such  defective  declaration. 

Michael  Tiemey 7 

DBPBNDBNCB. 
Widowi,  Act  June  27, 1890. 

1.  In  considering  a  widow^B  claim  under  the  act  of  June  27, 1890,  it  is  her  condition. 

dependent  or  nondependent,  that  governs,  and  it  matters  not  whether  the 
property  or  income  that  keeps  her  from  dependence  is  derived  from  her 
husband's  estate.  It  is  the  widow's  pecuniary  condition,  as  a  fact,  that  is 
the  criterion  under  said  act. 

Isabella  Varoo  (widow) 1 

(Overruled;  see  page  320.) 

2.  The  soldier  died  December  9,  1892,  leaving  a  widow  and  seven  minor  children 

under  16  years  of  age.  He  owned  a  farm  valued  at  $800,  also  some  jiersoDal 
property. 
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Heldf  That  when  the  income^  as  in  this  case,  is  derived  mainly  fW>m  the  widow's 
manual  labor,  or  the  labor  of  her  children,  it  is  held  that  the  widow  is  with- 
out other  means  of  snpport,  under  the  provisions  of  the  act  of  June  21, 1890, 
and  therefore  occupies  a  pensionable  statns. 

Evaline  DavU  (widow) 2 

3.  When  it  is  proved  that  a  widow,  by  reason  of  age,  or  permanent  physical  or 

mental  infirmities,  is  incapable  of  exerting  a  reasonable  effort  to  add  to  the 
income  of  which  she  is  possessed,  or  the  property  of  which  she  is  possessed, 
reduced  to  an  income,  is  not  sufficient  to  provide  her  with  the  necessaries  of 
life,  such  widow  is  dependent  within  the  terms  of  the  act  of  June  27, 1890. 

EmtM  T.  Wangelin  (widow) 76 

4.  The  soldier,  prior  to  his  death,  deeded  certain  real  estate  owned  by  him  in 

Chicago,  and  valued  at  $8,000,  to  his  brother-in-law,  without  consideration, 
who  deeded  it  to  the  soldier's  eldest  daughter,  without  consideratiou,  the 
pnrpose  of  these  transfers  being  to  save  the  property  from  his  creditors. 
After  his  death  the  widow  applied  $2,500  of  her  own  money  to  the  cancellation 
of  a  mortgage  upon  the  aforesaid  property.  She  and  her  three  children  (all 
grown)  live  together  and  use  the  rents  and  profits  of  the  property  for  their 
common  snpport.  They  have  a  home  and  net  income  of  $270  per  year,  inde- 
pendent of  their  earnings. 
Held,  That  claimant  is  not  without  other  means  of  support  than  her  daily  labor 
within  the  meaning  of  the  law. 

Matilda  Helve  (widow) 249 

5.  A  widow  yrho  owns  the  house  in  which  she  lives,  which  is  assessed  at  $930,  and 

valued,  according  to  her  statement,  at  $1,600,  and  has  $1,800  loaned  out  at  6 
per  cent  interest,  is  not  **  without  other  means  of  snpport  than  her  daily 
labor"  within  the  meaning  of  section  3  of  the  act  of  June  27,  1890. 

Barbara  Trotter  (widow) 254 

6.  Claimant  owns  lots  in  Detroit,  Mich.,  worth  $1,000,  and  has  $3,605.63  in  bank 

drawing  4  per  cent  interest.  She  earns  enough  by  keeping  boarders  to  support 
her  comfortably.  Held,  That  she  is  not  without  other  means  of  BnpiK>rt  than 
her  daily  labor  within  the  meaning  of  the  law.  Accumulated  savings  of  a 
widow's  labor  can  not  be  excluded  in  estimating  her  means  of  support. 

Mary  A,  Clarkson  (widow) 299 

7.  The  evidence  shows  that  claimant  was,  »t  the  time  of  tiling  her  declaration,  iu 

possession  of  ample  means  of  support  other  than  her  daily  labor,  having  been 
allowed  $300  from  her  husband's  estate  for  support  for  one  year,  and  she  is  not 
pensionable  under  the  act  of  June  27, 1890,  under  the  declaTation  filed,  though 
she  may  now  be  dependent. 

Sarah  C.  Thompsor  (tridoir) 818 

8.  As  the  evidence  in  this  case  fails  to  show  the  value  of  claimant's  means  of  sup- 

port, the  motion  is  sustained,  and  departmental  decision  of  March  13,  1897, 
reversed,  and  a  special  exnmination  ordered. 

Isabella  Varco 320 

9.  The  act  of  June  27,  1890,  offers  $8  per  month  as  a  supplement  to  the  daily  labor 

of  such  widows  as  do  not  possess  the  means  therewith  provided.  As  claimant 
is  already  in  the  enjoyment  of  the  very  means  which  the  statute  would  bestow 
on  one  less  fortunate,  she  is  not  pensionable. 

Lucinda  EUton - 502 

DEPENDENT  BROTHERS  AND  SISTERS. 

(See  Limitation,  2.) 
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DBBBRTZON. 
OmutSiy. 

1.  In  olttima  for  pension  nnder  the  aoto  of  Jftnnary  29, 1887,  Jnne  27, 1890,  and  July 

27, 1892,  nn  hootirablo  discharge  from  all  enlistments  for  service  in  the  particoJar 
war  to  which  these  acts  refer  is  a  prereqnisite  to  pension. 

In  oUiims  for  pension  under  sections  4692  and  4603,  Revised  Statutes,  on  aooonnt  of 
disability  incurred  in  the  line  of  duty  during  a  term  of  enlistment  from  whicb 
the  claimant  deserted,  the  claim  Hhonld  be  reje<*.ted,  for  the  reason  that  then* 
is  no  period  from  which  the  pension  could  commence,  as  claimant  had  never 
been  discharged  from  such  term  of  service ;  and  for  the  further  reason  that 
claimant  having  violated  and  repudiated  his  said  contract  of  enlistment  be 
thus  forfeited  all  right  to  any  benefits  that  were  incident  to  such  enlistment 

If  the  claim  for  invalid  pension  under  sections  4692  and  4693,  Revised  Statutes, 
is  based  upon  disability  incurred  in  the  line  of  duty  during  a  term  of  enlistment 
from  which  the  claimant  was  legally  discharged,  a  desertion  from  a  subsequent 
enlistment,  of  itself,  is  not  a  bar  to  pension.  If  the  claim  was  filed  prior  to  Jni y 
1, 1880,  t|ie  pension  would  commence  fh>m  the  date  of  discharge  from  the  term 
of  enlistment  during  which  the  disability  was  inonrred,  but  such  pension 
will  cease  npon  reenlistment  and  can  not  be  restored  while  claimant  is  in  the 
service,  nor  while  in  desertion  from  such  subsequent  enlistment.  (Case  of 
Henry  Davinney,  7  P.  D.,  234.) 

If  the  disability  was  inonrred  in  the  service  nnder  a  subsequent  enlistment,  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated 
prior  to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  the 
disability  was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent 
from  his  proper  command  in  violation  of  his  former  contract  of  enlistment 

The  decision  in  the  case  of  George  Lessor  (8  P.  D.,  114),  in  so  far  as  the  same  con- 
flicts with  the  mles  laid  down  here,  is  overruled. 

John  Norton 382 

2.  This  appellant  was  pensioned  for  disability  incurred  during  his  first  term  of 

service,  from  which  he  was  honorably  discharged  Ma3'  24,  1862,  from  that 
date.  He  was  subsequently  drafted  and  served  until  April  8^  1864,  when  he 
deserted. 
Heldf  That  he  is  entitled  to  restoration  of  his  pension,  deducting  pension  for  the 
whole  period  during  which  he  could  have  been  legally  held  to  service  under 
the  draft.    (John  Norton,  9  P.  D.,  382.; 

Daniel  MoGr0w 442 

3.  Claimant  having  enlinted  for  service  in  (he  war  of  the  rebellion  August,  22, 1861, 

and  deserted  said  service  November  14,  1865,  he  can  not  be  held  to  have  been 

honorably  discharged  from  his  service  in  the  war  of  the  rebellion. 
The  fact  that  he  served  after  July  1, 1865,  does  not  warrant  a  holding  that  he 

was  honorably  discharged  on  said  date,  as  he  was  never  either  actually  or 

constructively  discharged. 

William  1(088 407 

Act  of  Jnne  27,  1890. 

4.  As  this  soldier  deserted  from  his  first  contract  of  enlistment  during  the  war  of 

the  rebellion,  which  charge  of  desertion  the  War  Department  declines  to 
remove,  this  claimant  has  no  pensionable  status. 

B€88ieC,  Whaler  {widow) 155 

Seotioiis  4692,  4698,  and  4694,  B.  8. 

5.  Des<'rtion  from  the  general  service  during  the  late  war  of  the  rebellion  is  no  bar 

to  pension  on  account  of  disability  contracted  in  the  United  States  service 
while  serving  under  a  contract  of  enlistment  entered  into  since  the  close  of 
said  war,  from  which  late  service  sailor  was  honorably  discharged. 

James  MoCallan 255 
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6.  During  the  nrhole  period  that  appellant  served  in  the  One  hundred  and  thirty- 

third  Ohio  Volunteers,  in  which  he  alleges  he  contracted  his  disability,  he  was 
a  deserter  from  the  United  States  Navy,  and  his  disability  was  not  therefore 
incurred  in  the  line  of  dnty,  and  he  is  therefore  not  pensionable  under  the 
general  law  nor  under  the  act  of  June  27,  1890.    (John  Norton,  9  P.  D.,  382.) 

Samuel  B.  Dump 416 

▼ddahle  Snliitment 

7.  A  contract  of  enlistment  made  by  a  minor  under  16  years  of  age  is  either  void  or 

voidable,  and  if  he  repudiate  the  same  by  deserting  he  can  not  be  lield  to  the 
performance  of  further  service  thereunder  (thoagh  he  may  be  puuished  for 
the  offense  of  desertion),  and  his  reenlistment,  within  the  term  covered  by  his 
former  contract  of  enlistment,  is  not  thereby  invalidated. 

Jasper  M,Stine 488 

DIBABIUTT. 

{See  aleo  Aid  asd  Attendancb,  1,3;  Aiitbrebxlliox  Sbrvicb;  Dsclarations,  3; 
PBAcncE,  1;  Rate,  3,5;  Title.) 

AggraTation  and  Beenrrenoe  of. 

1.  Certificate  of  disability  for  discharge,  corroborated  by  oral  testimony,  shows 

that  the  alleged  disability — bronchitis — exiHted  prior  to  enlistment.  It  is  not 
shown  that  claimant  had  recovered  therefrom,  and  the  recurrence  of  the  same 
after  an  attack  of  measles  in  service  is  not  such  aggravation  as  would  make 
the  disability  pensionable. 

Andrew  J.  Fleener 133 

Bvidenee,  floffioieiioy  of. 

2.  When  the  evidence  presented  by  a  claimant  is  sufficient  to  satisfy  the  mind  of  a 

candid  and  impartial  person  that  a  pensionable  disability  from  some  obscure 
cause  exists,  although  no  physical  signs  of  it  can  be  discovered  by  the  exam- 
ining surgeons,  pension  should  be  allowed  at  a  rate  proportionate  to  the 
degree  of  the  disability  proved. 

Charles  Engleman 47 

A0t  of  Jime  27,  1890. 

3.  A  claimant  who  has  attained  the  age  of  65  years  shall  be  deemed  entitled  to  at 

least  the  minimum  rate  of  pension  unless  the  evidence  disclosen  an  unusual 
vigor  and  ability  for  the  performance  of  manual  labor  in  one  of  that  age. 

Francis  J^rank 68 

4.  The  claimant  is  by  trade  a  stone  mason.    The  condition  of  his  band  being  sach 

as  to  prevent  his  working  at  his  trade,  and  being  too  old  to  learn  another,  it 

is  hell  that  he  has  a  pensionable  status  under  the  act  of  June  27,  1890. 

Reaffirming  departmental  decision  in  the  case  of  Charles  Stone  (8  P.  D.,  477). 

William  Feaiherly 106 

5.  It  was  not  intended  by  the  act  of  June  27,  1890,  to  grant  pensions  for  such 

degrees  of  disability  as  do  not  materially  impair  the  ability  to  earn  a  support 
by  manual  la]>or;  and  total  deafhens  of  one  ear  and  slight  in  the  other  iH  not 
such  a  disability  as  impairs  claimant's  ability  to  earn  such  support. 

Charles  C.  Wheaion 156 

6.  The  evidence,  the  certificates  of  examination,  and  the  concurrent  opinion  of  the 

medical  referee  show  the  existence  of  a  degree  of  disability  warranting  a  rate 
under  the  act  of  June  27,  1890.  Under  the  present  rules  as  to  rating,  the 
action  of  rejection  is  reversed,  notwithstanding  that  it  was  in  accordance 
with  the  practice  at  the  time  the  claim  was  adjudicated. 

JoknW.Hird 263 
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DI8CHAROB. 

( See  aUo  Dkskrtion,  3, 5, 6 ;  Service,  1, 22, 23. ) 
BUhomorable. 

1.  The  Boldier  having  been  dishonorably  diticharged  from  his  first  term  of  enlist- 

ment dnriug  the  war  of  the  rebellion,  and  having  snbseqnently  reenlisted  and 
served  for  more  than  ninety  days  dnring  said  war  and  received  an  honorable 
discharge,  his  widow  is  not  entitled  to  pension  nnder  section  3  of  the  act  cf 
Jnne  27,  1890,  said  act  reqniring  an  honorable  discharge  from  all  service  con- 
trarted  to  be  performed  dnring  the  war.  (Citing  Stephen  H.  Carey,  6  P.  D., 
42;  James  Cnllen,  6  P.  D.,  72;  FrankUn  S.  Cowen,  7  P.  D.,374,  and  George 
yansickle,8P.D.,  336.) 

Sarah  Bu9h  (widow) 144 

Honorable. 

2.  Soldier  was  dishonorably  discharged  from  the  Kegnlar  Army  March  19, 1861,  hav- 

ing been  in  arrest  for  more  than  a  year  prior  to  that  date.  He  enlisted  March 
22,  1862,  and  served  in  the  Fourth  California  Volunteers  nntil  March  31, 1866, 
when  he  was  mustered  out.  It  is  held  that  he  was  honorably  discharged 
within  the  meaning  and  intent  of  the  act  of  June  27,  1890. 

DenniM  Murphy 123 

3.  When  soldier  has  served  a  term  of  ninety  days  or  more  in  the  military  or  naval 

service  of  the  United  States  during  the  late  war  of  the  rebellion  and  has  1)eon 
honorably  discharged  therofrora,  reenlists,  and  dies  during  his  subsequent 
term  of  service,  his  death  not  being  the  result  of  a  violation  of  any  law,  rule, 
or  regulation  of  the  military  or  naval  service,  the  requirements  of  the  act  of 
June  27,  1890,  as  to  length  of  service  and  honorable  discharge  are  fultilled, 
and  his  widow  is  entitled  to  pension  on  compliance  with  the  other  conditions 
of  the  act. 

ElHe  Hummel  (widow) 311 

DI8LOTALT7. 

As  AfFeeting  Claims  under  Act  of  June  27,  1890. 

1.  It  appearing  from  the  official  military  record  in  the  War  Department  that  thie 

appellant  had  served  in  the  Confederate  army  during  the  war  of  the  rebellion, 
and  there  being  no  evidence  to  rebut  the  preeumption  that  said  Confederate 
service  was  voluntary,  it  not  even  being  claimed  or  asserted  by  appellant  that 
it  was  involuntary,  payment  of  pension  to  him  under  the  provisions  of  section 
2,  act  of  June  27,  1890,  is  expressly  prohibited  by  the  provisions  of  section 
4716,  Revised  Statutes.  See  White's  appeal  (7  P.  D.,  812),  Ozbom's  appeal 
(Ibid.,  317),  and  Longee's  appeal  (Ibid.,  586). 

Miles  F,  FuUbright 146 

2.  Claimant  was  in  the  army  of  the  Confederate  States  from  May,  1861,  to  Septem- 

ber, 1863,  and  was  afterwards  in  the  Army  of  the  United  States  from  October, 
1864,  to  July,  1865.  Haviug  voluntarily  engaged  in  and  aided  and  abetted  the 
rebellion  against  the  authority  of  the  United  States,  he  is  not  entitled  to  pen- 
sion under  said  act  of  June  27,  1890,  his  title  being  barred  by  the  provisions 
of  section  4716,  Revised  Statutes. 
Said  section  4716,  Revised  Statutes,  has  application  to  the  act  of  June  27, 1S90, 
as  well  as  to  that  of  July  14,  1862,  or  any  other  law,  except  as  its  operation  is 
suspended  by  the  act  of  March  3,  1877,  in  the  case  of  those  disabled  iu  a  serv- 
ice subsequent  to  the  disloyal  service,  or  as  exemption  from  its  operation  is 
specifically  provided  for  in  other  laws  granting  pensions  for  service  in  prior 
wars.  No  repeal  of  said  section  4716,  Revised  Statutes,  or  exemption  from  \U 
operation  is  provided  in  the  act  of  June  27,  1890,  and  it  is  construed  in  pari 
materia  with  other  laws  to  be  subject  to  the  inhibition  of  said  seation. 

George  W.  Gilbert 279 
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3.  It  clearly  appearing  from  the  official  military  record  in  the  War  Department  of 
this  appellant's  army  service  dnrinfr  the  war  of  the  rebellion  that  he  had  vol- 
untarily served  in  the  Confederate  army  daring  said  war^and  the  adverse  pre 
sumption  created  by  said  record  being  nnrebntted  by  any  saffioient  or  satis- 
factory evidence  that  said  Confederate  service  wau  involuntary,  payment  of 
pension  to  him  nnder  the  provisions  of  section  2,  act  of  June  27,  1890,  is 
expressly  and  positively  prohibited  by  the  provisions  of  section  4716,  Revised 
Statutes,  United  States. 

(Job  White,  7  P.D.,812;  Sarah  H.  Ozbom,  tdui.,  317 ;  Augustus  H.  Longee,  tM<f., 
586;  Emma  H.  Seymour,  8  P.D.,325;  Anastatio  Capella,tMd.,308;  William  C. 
Couch,  ibid,,  39;  Aaron  T.  Bush,  tfrid.,  254.) 

It  being  shown  by  the  record  and  the  testimony  that  the  incapacity  to  earn  a 
support  by  manual  labor,  for  which  this  appellant  was  formerly  pensioned 
under  the  act  of  June  27, 1890,  is  a  direct  result  of  disability  contracted  while 
confined  as  a  Confederate  prisoner  of  war  at  Camp  Douglas,  Illinois,  the  effect 
of  restoring  him  to  the  rolls  under  said  act  would  be  to  grant  him  a  pension 
for  disability  contracted  while  serving  in  the  ranks  of  the  Confederate  army, 
in  open  rebellion  against  and  hostility  to  the  authority  of  the  United  States. 

Bamabaa  Sarver 294 

4.  Claimant  at  the  age  of  19  years  voluntarily  left  his  home  in  Tennessee  and  spent 
two  months  in  a  Confederate  camp  in  the  State  of  Alabama. 

Held:  That  he  voluntarily  aided  and  abetted  the  late  rebellion  against  the 
authority  of  the  United  States  within  the  meaning  of  section  4716,  Revised 
Statutes,  and  is  not  entitled  to  pension  under  the  act  of  Juno  27, 1890. 

Edward  H.  Ligon 366 

DOUBLE  PENSION. 

BpedalAAt 

This  appellant  is  now  in  receipt  of  a  pension  of  $20  per  month,  granted  to  her  per- 
sonally by  a  special  act  of  Congress  in  recognition  of  services  rendered  by  her 
individually  to  the  Government  during  the  war  of  the  rebellion.  She  seeks,  in 
addition  thereto,  a  pension  as  widow  of  the  deceased  soldier  under  the  general 
provisions  of  section  4702,  Revised  Statutes.  The  granting  or  payment  of  such 
pension  to  her  is  expressly  and  positively  prohibited  by  the  provisions  of  sec- 
tion 5  of  the  act  of  July  25,  1882,  so  long  as  she  is  in  receipt  of  pension  under 
said  special  act. 

EmfM  A,  Porch  (tddaw) 420 

DRAFTED  MEN  AND  SUBSTITirTE. 

(See  Servick,  16, 21, 22, 23, 24.) 

DROPPINO  FROM  THE  ROLLS. 

(See  Notice,  1;  Service,  32.) 

ELLBT'S  RAM  FLEET. 

(See  Evidence,  4.) 

ENLISTBdENT. 

(See  Service,  24.) 
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BVIDBNCB. 

Seeaiso  Aitornxt8,9;  DbcLarationb,3;  Disability,  2 ;  Marriage  and  Diyobck, 

1,3  J  Vicious  Habits. 
Bnrdflii  of  Proof. 

1.  The  bnrden  of  proof  agaixiBt  the  validity  of  the  ceremonial  marriage  does  not 

rest  upon  the  widow,  but  apon  the  parties  who  attack  the  validity  of  saoh 
ceremonial  marriage,  aud  the  presumption  of  law  favors  innocence  of  the 
latter  marriage,  nntil  the  contrary  be  proved. 

Jennette  Burton  {tcidow) 31 

DiMiUHty. 

2.  Inasmuch  as  the  evidence  on  file,  including  the  last  two  certificates  of  medical 

examination,  is  unsatisfactory  as  to  the  degree  of  disability  existing  at  the 
date  of  said  examinations,  on  account  of  pensioned  causes  alone,  a  special 
examination  is  deemed  advisable,  for  which  purpose  the  papers  in  the  case 
are  remanded. 

Bohert  W.Maiihewa 333 

IMiloyalty. 
8.  This  claim,  having  been  adjudicated  and  rejected  upon  insufficient  evidence,  is 
remanded  for  reopening  and  readjudication  under  instructions. 

John  N,  MoCoUum 15<> 

Inenrrenoe. 

4.  Appellant  claims  pension  for  disability  from  being  scalded  with  hot  water  and 

steam  while  serving  on  the  ram  Lancaster  in  an  engagement  with  the  Confed- 
erate ram  Arkansas.  There  is  no  record  of  incurrence  of  said  disabling  esa!«e 
of  service  on  the  Lancaster,  nor  of  the  Lancaster  herself;  but  it  is  an  accepted 
historical  fact  that  said  ram  was  disabled  in  July,  1862,  by  the  ram  Arkan$iu 
and  that  many  of  her  men  were  scalded;  and  it  is  shown  that  appellant  served 
on  said  ram,  and  was  injured  in  line  of  duty  as  alleged;  but  the  evidence  of 
the  existence  and  continuance  since  his  discharge  of  any  permanent  disabling 
effects  of  said  injury  not  being  satisfactorily  shown,  the  case  is  returned  for  i 
special  examination. 

Noah  Perry 237 

5.  Appellant's  allegation  that  he  incurred  sunstroke,  or  heat  prostration,  inAagnst, 

1862,  while  on  a  forced  march  with  his  command  between  Tnllahonia  and  Man- 
chester, Tenn.,  is  fully  sustained  by  the  affidavits  of  three  reputable  comrades 
who  arc  shown  by  the  record  to  have  been  present  with  their  command  and 
the  claimant  at  the  time  and  place  alleged,  and  who,  in  correspondence  witii 
the  Bureau,  fully  adhere  to  and  sustain  the  statements  made  in  their  affidavits. 
Heldf  That  no  reai<on  appearing  for  discrediting  their  testimony,  it  is  deemed 
sufficient  to  show  incurrence  of  the  disability  alleged  in  the  service  and  line 
of  duty. 

George  W.  Warren 393 

Identity. 

6.  One  witness,  in  the  absence  of  a  record,  whose  statement  is  inconsistent  with 

claimant's  allegations,  is  insufficient  to  establish  the  incurrence  of  an  injury 
on  board  of  the  Naumkeagf  as  alleged.  Furthermore,  the  record  shows  that 
the  Christopher  Columbus  who  served  on  said  vessel  was  at  date  of  enlistment, 
December  12, 1864,  19  years  old,  5  feet  5$  inches  tall,  and  by  occupation  a  sol- 
dier; while  claimant  is  shown  to  be  6  feet  3  inches  tall,  swears  that  he  never 
was  a  soldier,  and  that  in  1896  he  was  40  years  old. 

Christopher  Columhiis  Yancey 18r> 

Hew  Disability. 

7.  Whenever,  in  a  claim  for  increase  under  the  general  law,  an  applicant,  after 

long  and  unexplained  silence,  alleges  a  new  dit^bility,  of  which  there  is 
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neither  record  nor  medical  ovideiicc,  the  adverse  presamption  arising  from 
the  absence  of  sach  evidence  may  be  rebntted,  but  can  be  overcome  only  by 
direct  and  positive  proof  of  incurrence  and  existence,  or  by  satisfactory  evi- 
dence as  to  facts  and  ciroamstances  ftom  which  such  incurrence  and  existence 
may  be  naturally «  fairly,  and  reasonably  inferred.  (See  case  of  Thomas  H. 
Strange,  7  P.  D.,  36.) 

ShadriekLee 214 

Pnfoiiiptionf. 

8.  Where  the  record  shows  that  the  statutory  notice  was  duly  issued  and  mailed  to 

claimant's  address,  and  is  not  returned  to  your  Bureau,  the  presumption  is 
that  the  notice  was  duly  reo<*ived  by  claimant,  and  this  presumption  is  not 
outweighed  by  the  affidavit  of  claimant  first  made  in  his  appeal;  but  in  such 
a  case  the  Department  will,  on  its  own  motion,  examine  into  the  merits  of 
the  claim  to  ascertain  if  any  injustice  has  been  done  claimant  in  the  action 
complained  of. 

Aha  H.Hall 165 

9.  The  evidence  in  this  case  satisfactorily  establishes  the  continued  and  unex- 

plained absence  of  the  above-named  soldier  from  his  home  and  family  since 
November,  1877,  since  which  date  no  intelligence  of  his  existence  has  been 
received,  and,  therefore,  his  death  Hhould  be  considered  ''as  sufficiently 
proved,''  in  accordance  with  the  provisions  of  the  act  of  March  13, 1896. 

Matilda  L.  Kelly  {widow) 201 

10.  Claimant's  first  husband  left  her  in  Missouri,  in  1873,  to  go  to  Chicago,  111.,  for 
medical  treatment,  and  a  few  mouths  later  she  received  a  letter  from  his  sister 
informing  her  that  he  was  dead.  Relying  on  the  truth  of  this  Htatement,  she 
married  one  Holmes  in  December,  1877,  who  procured  a  divorce  from  her  on 
the  ground  of  desertion  in  1882.  In  April,  1883,  claimant  married  the  soldier, 
who  died  in  July,  1890.  Her  first  husband  has  never  been  heard  of  in  that 
community  since  1873. 

Held,  That  these  facts  are  sufficient  to  raise  the  presumption  that  claimant's 
first  huHbaud  had  died  prior  to  her  marriage  to  HoImcH,  and  her  marriage  to 
the  soldier  was  legal,  and  she  is  his  widow. 

Annie  Denn\%,  formerly  Reno  {widow) 243 

11.  The  continued  uuexplained  absence  of  the  soldier  for  more  than  twenty  years, 

though  sufficient  to  raise  the  presumption  of  death,  does  not  entitle  his  mother 
to  pension,  as  it  must  be  further  shown  that  such  Holdier  died  of  a  wound  or 
injury  received  or  disease  contracted  in  the  United  States  service  and  in  line 
of  duty. 

Julia  Boyle  {mother) 287 

12.  Soldier  was  seen  in  Denver,  Colo.,  about  four  years  after  he  abandoned  his  home 

and  family  in  Ohio,  by  an  acquaintance,  whom  he  told  that  he  had  a  wife  in 
Ohio  with  whom  he  had  some  difficulty  and  that  he  wanted  to  keep  away  from 
her. 
Heldj  That  his  absence  from  his  homo  and  family  for  more  than  seven  years  is 
not  unexplained,  so  that  his  death  may  bo  presumed  under  the  act  of  March 
13,  1896. 

Susan  Kelley  {widow) 418 

13.  The  act  of  March  13,  1896,  relates  only  to  presumption  of  death  of  the  enlisted 

man  or  officer  on  account  of  whose  service  and  death  pension  is  claimed. 

Helen  L,  Pepper  {widow) 500 

14.  The  death  of  the  husbnnd  can  not  be  presumed  from  the  fact  that  he  deserted  his 

wife,  howsoever  long  said  desertion  may  continue.    Ibid, 
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BpadiOirt. 
15.  The  evitlenoe  of  a  specialist,  he  being  an  agent  of  the  Government  and  being 
required  by  law  (section  4744,  R.  S.)  to  make  his  examination  thorough  and 
searching,  will,  when  snch  evidence  is  made  the  basis  of  a  holding  by  the 
medical  referee,  be  ordinarily  accepted  as  against  the  evidence  of  claimant's 
physicians. 

William  HarrU 73 

BZAMINATION  OF  RECORD. 

(See  Attornbtb,  1.) 

BZAMnriNO  8X7ROBON8. 
(See  Medical  Examination.) 

FEB. 

{See  aUo  Attorxetsbip,  2,  3,  5.) 

In  Claims  linr  Bsstoration  and  Inersase. 

1.  Where  a  pensioner's  name  has  been  dropped  from  the  roll  solely  because  he  has 

been  allowed  and  has  accepted  pension  under  some  other  law,  and  upon  appli- 
cation for  restoration  and  increase  of  pension  under  the  law  under  which  he 
was  pensioned  when  his  name  was  dropped,  his  name  is  restored  to  the  roll 
nudor  said  law  at  an  increased  rate,  the  sole  object  in  filing  such  claims  beiog 
to  secure  a  higher  rate  of  pension,  and  not  involving  question  of  title,  the 
attorney  prosecuting  the  same  is  entitled  to  a  fee  of  $2  only,  the  claim  bemg 
in  no  sense  a  claim  for  restoration,  but  for  increase. 

Jacob  Toung 147 

In  Cases  of  Motions  for  Beoonsideration. 

2.  Under  rule  9,  Kules  of  Practice  before  the  Secretary  of  the  Interior,  a  second 

motion  for  recoDsideration  of  a  tlecision  adverse  to  a  fee  or  for  recognition  will 
not  be  considered,  and  the  dcciHions  in  this  ca-se  having  been  adhered  to  on  a 
former  motion  to  recouHider,  thin  mutioii  in  dismissed. 

Henry  C.  }filliams  {claimant) 39 

In  Case  of  Bole  to  Show  Cause. 

3.  A  fee  not  greater  than  $10  may  be  allowed  to  an  attorney  for  services  rendered 

in  preparing  and  filing  evidence  under  a  rule  to  show  cause  why  pensioner's 
name  should  not  be  dropped  from  the  roll  in  cases  under  the  act  of  June  27, 
1890,  but  the  attorney  may  not  collect  the  same  directly  from  the  claimant  or 
pensioner. 

Commissioner  of  Peneiona 136 

No  Fmd,  No  Fee. 

4.  As  the  only  fee  provided  by  law  is  to  be  deducted  from  the  pension,  it  follows 

that  when  the  payment  of  accrued  pension  is  expressly  limited  to  the 
defrayal  of  the  expenses  of  a  pensioner's  last  illness  and  bnrial  there  is  uo 
fund  from  which  the  payment  of  a  fee  can  be  made.  (Case  of  Lawrence  H. 
Davis,  dec,  8  P.  D.,  406.) 

Dorcas  Duggins 402 

One  Claim,  One  Fee. 

5.  Where  a  declaration  filed  in  a  widow's  original  claim  for  pension  sets  forth  that 

the  claimant  is  entitled  to  increase  on  account  of  helpless  condition  of  a 
minor  child  of  the  soldier,  the  attorney  who  is  authorized  to  prosecute  said 
claims  by  a  power  of  attorney  contained  in  said  declaration  is  not  entitled  to 
an  additional  fee  for  securing  such  increase  upon  the  child  attaining  its 
sixteenth  year. 

Elizabeth  M.  Williams  {toidoto) 117 
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6.  As  bnt  one  fee  can  be  certified  on  each  issue  to  allow  pension  in  a  claim,  where 

an  attorney  refuses  to  refand  a  fee  which  was  erroneously  paid  him,  action 
refusing  another  fee  to  the  attorney  entitled  to  the  one  so  paid  is  proper. 

John  A,  BurgwB 170 

llatsrial  Sarvioe  Must  Be  Bandered. 

7.  Where  a  claim  for  original  pension  stands  rejected  and  a  duplicate  declaration 

is  iile<l  resulting  in  the  reopening  of  the  claim,  thu  filing  thereof  is  deemed 
material  service. 

JohnL,  Stafford Ill 

Bsftmdinent  od 

8.  As  there  is  no  proper  evidence  on  file  of  appellant's  authority  to  secure  the  pay- 

ment of  accrued  pension  in  the  Holdier's  claim,  he  is  not  entitled  to  a  fee. 

The  Bureau  of  Pensions  has  authority  to  demand  the  refundment  of  a  fee  or  of 
any  compensation  purported  to  have  been  paid  by  a  claimant  to  an  attorney 
for  services  or  expenses  in  a  pension  claim  where  the  record  shows  a  fee  has 
been  allowed  by  the  Bureau  and  paid  him  when  not  entitled  thereto,  or 
where  the  receipt  of  compensation  directly  or  indirectly  from  the  claimant 
for  such  services  or  expenses  is  admitted  by  the  attorney. 

George  Aah  (deceueed) 3T7 

Fee  Agroements  in  Claims  f6r  Bastoratioa. 

9.  Where  the  Bureau,  upon  evidence  procured  by  special  examination,  has  approved 

action  for  dropping  a  pensioner's  name  from  the  roll  upon  the  ground  that  his 
disability  was  not  incurred  \u  line  of  duty,  and  notice  has  been  given  him  to 
•how  cause  why  his  name  should  not  be  dropped,  he  may  properly  file  a  claim 
for  restoration  of  pension,  whether  or  not  his  name  has  been  actually 
dropped  from  the  pension  roll.  Such  a  claim  is  one  in  which  the  law  directs 
that  valid  fee  agreements  be  recognized  if  filed. 

JohnB,  Goard 355 

FINAL  ACnON. 

(^ee  Appeal,  2.) 

FORFEITURE. 

{See  Adulterous  Cohabitation,  2;  Attorneyship,  2.) 

FRAUD  AND  MISTAKE. 

BeiiiihiunMm«&t 

1.  The  soldier  was  pensioned  for  rheumatism  and  resulting  disease  of  the  heart. 

The  widow  stated  in  her  application  that  he  died  of  disease  contracted  in  the 
service  and  filed  a  copy  of  a  public  record  giving  the  cause  of  death  as  **  paral- 
ysis of  the  heart,''  whereupon  her  claim  was  allowed.  It  was  subsequently 
ascertained  that  the  cause  of  death  was  inquired  into  by  a  coroner's  jury  and 
found  to  be  the  intemperate  use  of  intoxicants  and  drugs,  and  her  pension  was, 
therefore,  terminated. 
Held,  That  the  concealment  by  claimant  of  the  fact  that  a  coroner's  inquest  was 
had  amounted  to  fraud  and  justified  recovery  of  the  amount  paid  under  the 
old  law  from  the  pension  subsequently  allowed  under  the  act  of  June  27, 1890. 
Annie  Dempeey  {widow) 149 

2.  It  appearing  that  the  disability  of  this  appellant  from  disease  of  eyes  can  not  be 

attributed  to  the  results  of  sunstroke  in  service,  and  said  diseaAe  of  eyes  not 
being  shown  by  the  evidence  to  have  been  otherwise  due  to  his  military  serv- 
ice, the  action  terminating  the  pension  granted  him  on  account  thereof  and 
rejecting  his  claim  for  restoration  of  the  same  was  proper  and  is  affirmed, 
although  the  ground  stated  for  said  action  was  erroneous. 
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It  bciug  shown  thnt  the  nervoaB  affection  of  the  face,  firom  which  this  appellant 
fiaflered  prior  to  his  enliHtment,  was  not  a  factor  in  the  disability  from  disease 
of  eyes  for  which  he  was  first  orronoouHly  pensioned,  and  had  no  connection 
therewith,  pathologically  or  otherwise,  all  basis  for  a  charge  of  frand  in  obtain- 
ing said  pension  is  eliminated  from  this  case,  the  same  having  been  granted, 
not  through  frand  on  his  part,  or  a  mistake  of  fact  on  the  part  of  the  Pension 
Bureao,  but  merely  as  the  resnlt  of  an  erroneous  judgment  on  the  evidence, 
and  no  legal  grounds  exist  for  withholding  payment  of  his  present  pension  to 
reimburse  the  (t ovemment  for  former  payments  made  to  him  nnder  his  original 
pension  certificate  as  a  result  of  snch  erroneous  Judgment.  (Christian  May, 
8P.D.,71.) 

Alexander  W,  Deee 456 

aiLPXN*8  BATTAIiION 

(See  Sbrvicb,  8.) 

ORADB  RATES. 

(iSM  Rating,  1;  Commbncbmbnt,  7.) 

GUARDIAN. 

(iSss  aUo  Paymbnt  of  Pension,  2.) 
Paymoit  to. 

The  words  appearing  in  the  act  of  August  8,  1882,  ''But  the  payment  to  persons 
laboring  under  legal  disabilities  may  be  made  to  the  guardians  of  such  per- 
sons," are  not  mandatory,  but  permissive. 

The  pension  system  now  in  force,  and  the  whole  thereof,  in  substance  and  in  form 
of  procedure,  ip  without  the  plane  of  State  control  and  exclusively  within 
the  jurisdiction  of  the  United  States. 

Payment  of  pension  to  the  guardian  of  a  pensioner  nnder  legal  disability  is  not 
obligatory,  and  if  the  Commissioner  of  Pensions  shall  become  satisfied  that 
the  pensioner's  interests  would  be  better  subserved  by  payment  to  the  pen- 
sioner himself  he  may  so  direct;  but  until  there  is  evidence  warranting  the 
belief  that  the  pensioner  is  deprived  of  his  rights  under  the  pension  laws  by 
the  guardian,  and  the  a])pointing  court  will  not  administer  relief,  the  Com- 
missioner of  Pensions  will  not  be  warranted  in  refusing  payment  to  such 
guardian. 

i^dtrard  W.  Moore 56 

HELPLBSS  BftnrOR. 

Generally. 

1.  A  claimant  for  pension  nnder  the  first  proviso  of  section  3,  act  of  June  27, 1890, 

ns  a  helpless  minor,  who  was  over  the  age  of  16  years  at  the  date  of  the  sol- 
dier's death,  has  no  pensionable  status. 

HelenOf  minor  of  Joseph  Cox 26 

2.  A  child  who  is  an  incurable  epileptic,  having  a  falling  fit  once  a  week  on  an 

average  and  nervous  attacks  much  ofteuer,  who  is  vigorous  in  bo<ly  but  dull 
mentally,  who  is  able  to  attend  to  his  personal  wants  except  when  suffering 
from  an  epileptic  seizure,  and  can  perform  some  ramunerative  labor  but  not 
nearly  sufficient  to  afford  him  a  support,  is  ''permanently  helpless"  in  the 
contemplation  of  the  law,  and  the  pension  on  his  account  should  be  continued. 
ICllie  Morris  (icidotv) 353 

3.  Claimant  is  24  years  old,  has  been  since  1885  an  inmate  of  an  asylum  for  feeble- 

minded persons,  does  not  know  her  age,  is  nnable  to  comprehend  numbera 
above  5,  is  capable  of  receiving  only  the  most  elementary  instruction,  and,  in 
the  opinion  of  the  surgeon  detailed  to  examine  her,  is  permanently  incapaci- 
tated for  earning  a  living  and  requires  the  care  and  attendance  of  another 
person  daily. 
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Held,  That  she  is  entitled  to  oontinnance  of  pension  as  claimed. 

Minor  of  William  Johnson 452 

VfiAaw'B  iBcrMie  on  Aoeoant  of. 
4.  Evidence  shows  that  the  child  claimed  for  (for  whom  pension  was  receiyed  till 
she  waa  16  years  of  age)  is  afflicted  with  incurable  epilepsy,  rendering  her 
liable  to  frequent  spasms  and  spells  of  unconsciousness,  and  which  has  made 
her  weak  and  of  low  vitality,  so  that  she  can  perform  only  the  lightest  hoase- 
I  hold  duties  and  no  remunerative  labor,  besides  causing  her  to  be  the  subject 

of  constant  watchfulness  and  of  some  aid  and  attendance. 
Held,  That  she  is  permanently  helpless  in  the  contemplation  of  the  law,  and  the 
pension  on  her  account  should  be  continued. 

FranoeB  Stetzell  (widow) 9 

HOME  aUARDS. 

(iS^SEByiCK,25.) 

IDXLNTITy. 

(/9m£vidbncx,6.) 

IMPBDIBCBITT. 
(See  Marriage  ahd  Divorce,  7, 8, 9.) 

INCRBASB. 

{See  also  Commencement,  3, 5, 6 ;  Evidence,  4, 5 ;  Fee,  5 ;  Practice,  4, 5, 9 ;  Specific 

Disability.) 
Speoifie  BiaaUHty. 
1.  Increase  of  pension  under  the  act  of  March  3, 1885,  relating  to  pension  on  account 
of  loss  of  arm  at  the  shoulder  joint  can  not  commence  prior  to  that  date  (Nich- 
ols's appeal,  4  P.  D.,  213). 

John  a.  Harlow 54 

3.  The  first  provision  of  the  act  of  August  4, 1886,  does  not  increaae  pensions  for 
disability  from  other  causes  than  the  loss  of  a  hand  or  foot  or  total  disability 
in  the  same.  It  does  not  increase  pensions  for  disabilities  equivalent  to  the 
loss  of  a  hand  or  foot. 

Alexander  P.  McElroy 401 

INDIAN  WARS. 

(See  Service,  3,  4,  5.) 

INSANE  PERSON. 

(See  Attorneys,  5.) 

INSTRUCTIONS. 

(See  Rating,  1.) 

JX7RISDICTION. 

(See  aUo  Guardians;  Record;  Service,  2.) 

State  and  United  States. 
The  pension  system  now  in  force,  and  the  whole  thereof,  in  substance  and  in  form  of 
procedure,  is  without  the  plane  of  State  control  and  exclusively  within  the 
jurisdiction  of  the  United  States. 

Edward  W,  Moore 56 

P.  D.— VOL.  9 34 
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LBaimCACT. 

(806  aUo  Marriaob  and  Divorcb,  6.) 

IQiion. 
It  appearing  that  the  marriage  of  the  parents  of  this  minor  was  "absolntely  void" 
ander  the  laws  of  the  State  of  New  York,  where  all  the  parties  resided  both 
before  and  after  said  marriage,  she  was  not  a  legitimate  child  of  said  deccHsed 
sailor,  and  has  no  title  to  pension  as  a  minor  nnder  the  provisions  of  the  pen- 
sion laws. 

Katie  Smith  {minor) 199 

LBNaTH. 

[See  Service,  13.) 

LIMITATION 

Olaims  of  Dependent  Brothers  tad  fistan. 

1.  The  limitation  as  to  the  date  of  oommencement  of  pension  because  of  the  date  of 

filing  the  claim  therefor,  contained  in  the  second  section  of  the  act  of  March  3, 
1879,  applicH  to  claims  in  behalf  of  orphan  brothers  and  sisters. 

Lucjt  Hunt 160 

2.  The  evidence  shows  that  claimant  was  over  16  years  of  age  at  the  time  of  filing 

her  declaration,  as  well  as  at  the  date  of  dependent  mother's  death,  and  she  is 
not  entitled  to  pension  as  dependent  sister  of  the  soldier,  as  the  exception  to 
the  limitation  contained  in  the  act  of  March  3,  1879,  does  not  apply  to  claims 
of  dependent  brothers  and  sisters  of  the  soldier 

Dependent  $ister  of  Wm,  A.  Baker 504 

Saeretary's  Power. 

3.  The  power  conferred  npon  the  Secretary  of  the  Interior  to  establish  mles  and 

regulations  for  the  examination  and  adjudication  of  claims  for  pension  dues 
not  anthorize  the  enactment  of  a  rule  or  statute  of  limitations,  and  the  deci- 
sions in  the  cases  of  Jacob  Wolhart  (8  P.  D.,  226),  Henry  Oroppe  (id.,  293),  and 
Briggs  Soper  (id.,  394),  in  so  far  as  they  limit  the  time  of  filing  an  appeal  by  a 
widow  from  the  rejection  of  her  husband's  pension  claim,  are  overruled  and 
set  aside. 

William  H.  Hughes  (deceased) 152 

LINE  OF  DUTT. 
(See  aho  Death  Cause,  6.) 

Aoddontal  Iqjiiry. 

1.  Soldier  was  wounded  by  the  accidental  discharge  of  a  gun  while  hunting  for  his 

own  pleasure,  and  iras  not  in  the  line  of  duty. 

George  E.  Wykoff 52 

2.  Soldier,  while  riding  over  the  battlefield  of  Pea  Ridge,  Ark.,  after  that  battle,  for 

his  own  amusement,  on  a  horse  he  had  borrowed  from  his  captain,  was  thrown 
and  sustained  an  injury  upon  which  he  based  a  claim  for  pension.  It  is  held 
that  said  injury  wns  not  incurred  in  line  of  duty  (Reaffirming  action  in  same 
case,  2  P.  D.,  385,  and  3  P.  D.,  111.) 

Henry  A.  Helmer 130 

3.  Soldier,  by  i>ermission  of  his  superior  officer,  was  engaged  in  hunting  with  a  gun 

for  his  own  pleasure  and  amusement,  and  while  so  engaged  received  the  injury 
alleged  as  a  basis  for  pension,  by  the  careless  and  tiegligent  handling  of  his  gan. 
Held,  That  he  was  not  in  line  of  duty. 

Jamea  E.  Harrieon 433 
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I      4.  Claimant,  after  being  relieved  Irom  gnard  duty,  assisted  a  teamster  in  watering 
I  mules.    He  was  not  disobeying  orders,  his  act  was  not  in  violation  of  army  reg- 

F  nlations,  bnt  was  aiding  a  comrade  in  caring  for  and  protecting  Government 

(property,  and  was  doing  something  which  he  not  only  had  a  right  to  do,  bnt 
said  act  was  commendable,  and  resulted,  if  his  allegations  are  true,  in  his  being 
r  fired  upon  by  the  enemy  and  ii^nred,  and  he  was  in  line  of  duty. 

j  Henry  Miller 74 

I  On  a  Pass  to  Hunt 

I       5.  The  War  Department  reports  that  soldier  was  accidentally  kiUed  in  line  of  duty 

I  while  on  a  psss  to  hunt ;  that  hunting  is  encouraged  in  the  Regular  Army,  and 

regarded  as  improving  the  soldiers  as  marksmen,  and  as  much  in  the  line  of 
duty  while  on  such  pass  to  hunt  as  while  undergoing  small-anus  practice  at 
I  the  target  range,  and  that  a  soldier  kille<l  or  wounded  while  so  eugage<l,  not  in 

consequence  of  any  willful  neglect  or  improper  conduct  on  his  part,  is  considered 
in  line  of  duty. 
Held,  That  in  view  of  the  fact  that  the  records  of  the  War  Department  are  usually 
aeoepted  as  conclusive  upon  all  other  questions  relating  t-o  a  soldier's  service, 
the  contemporaneous  record  made  by  the  proper  medical  officer  that  soldier 
was  in  line  of  duty  when  killed  should  be  regarded,  in  the  absence  of  evidence 
to  the  contrary,  as  controlling  upon  that  question. 
In  cases  where  such  record  does  not  appear,  the  question  of  line  of  duty  must  be 
determined  by  the  best  obtainable  parol  evidence  in  each  case,  showing  the 
facts  or  circumstances  under  which  the  disability  was  incurred. 

Margaret  M,  Hoffman  {widow) 227 

I  Pononal  Alteroation. 

6.  Claimant  having  taken  a  pocketbook  from  a  drunken  comrade  while  the  latter 
was  asleep,  and  having  refused  to  return  it  upon  demand,  wiw  assaulted  with  a 
club,  and  sustained  permanent  injury  of  the  left  shoulder. 
Held,  That  the  injury  was  not  incurred  in  the  line  of  duty. 

Adolphue  Limoges 274 

BfARRIAOB  AND  DIVORCE. 

{See  aUo  Evidence,  10;  Legitimacy.) 

1.  Claimant  having  established  by  the  record  that  she  was  married  to  the  sailor  by 

a  ceremony  June  23,  1878,  and  lived  with  him  from  that  time  until  he  died, 
April  28, 1895,  her  title  as  widow  can  not  be  invalidated  by  a  mere  presumption 
of  a  previous  common -law  marriage  of  the  sailor  to  another  woman. 
The  burden  of  proof  against  the  validity  of  the  ceremonial  marriage  does  not  rest 
npon  the  widow,  but  upon  the  parties  who  attack  the  validity  of  such  cer- 
A  emonial  marriage,  and  the  presumption  of  law  favors  innocence  of  the  latter 
maniage,  until  the  contrary  he  proved. 

Jenneite  Burton  {widow) 31 

2.  The  evidence  in  this  claim  shows  that  claimant  remarried  subsequent  to  the 

death  of  soldier  and  prior  to  the  passage  of  the  act  of  J.nne  27,  1890,  and  fails 
to  show  that  said  second  marriage  was  void  or  invalid.  In  the  absence  of 
direct  proof  that  her  said  second  husband  had  a  wife  living  from  whom  he  was 
,  not  divorced  at  the  date  of  his  marriage  to  claimant,  or  that  his  former  marri- 
age was  void,  claimant  has  no  title  to  pension  under  said  act. 

Lucy  P.  Potter  {widotv) 251 

3.  It  having  been  admitted  by  appellant  that  both  she  atid  the  Holdior  on  account 

of  whose  service  and  death  she  claims  pension,  had  been  married  previous  to 
their  marriage  to  each  other,  it  is  incumbent  upon  her  to  establish  the  dis- 
solution of  said  prior  marriage  by  either  death  or  divorce  before  she  can  be 
regarded  as  the  lawful  widow  of  said  deceased  soldier. 

Mary  J,  Stocker  {widow) 506 
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Impedimeait— Prior  marriage. 

4.  Claimant  at  date  of  her  marriage  to  Boldifir  had  a  former  hnsband  living,  from 

whom  she  had  not  been  divorced,  bat  who  had.  been  convicted  of  a  felony  and 

imprisoned. 
Held,  The  doctrine  of  civil  death  is  not  recognized  by  the  law  or  conrts  of  the  State 

of  Virginia,  nud  imprisonment  for  felony,  while  affording  just  gromidsfor  a 

divorce,  does  not  per  se  operate  as  a  divorce. 
Under  the  statutes  of  Indiana,  where  claimant  married  the  soldier,  all  marriages 

where  either  party  thereto  has  a  former  wife  or  hnsband  living,  if  solemuiztHi 

in  that  State,  are  declared  to  be  absolutely  void  without  auj'  legal  proceedings. 
Elizabeth  JV.  Fox  (widow) 5 

5.  Claimant  and  soldier  were  divorced,  a  viniculo,  on  claimant's  petition,  May  6, 

1887.  The  decree  of  divorce  was  disregarded  by  both  parties,  they  coDtinuiiig 
to  cohabit  together  the  same  as  if  no  decree  had  been  granted.  They  were 
remarried  by  ceremony  on  February  27,  1891. 
Heldf  The  relation  existiug  between  soldier  and  claimant,  from  May  6, 1887,  and 
February  27,  1891,  was  illicit,  and  claimant  was  not  the  legal  wife  of  soldier  on 
June  27,  1890, 

Mary  Munsell  {widow) 30 

6.  There  being  evidence  in  the  case  showing  that  soldier  had  a  wife  living  in  Ger- 

many, whom  he  deserted  prior  to  his  marriage  to  claimant,  it  is  iucambent 
upon  her  to  show  the  death  of  said  first  wife,  or  that  the  parties  were  divorced, 
before  slie  can  be  regarded  the  legal  widow  of  said  soldier;  and  in  theabst-oce 
of  such  proof  the  minor  child  of  soldier  by  said  claimant  can  not  be  regarded 
as  legitimate. 

Thtreaia  Srhrere  {now  Schmidt) 78 

7.  Claimant  was  married  to  the  soldier  by  a  ceremony  in  1875,  and  lived  with  him 

in  Michigan  until  his  death  in  1895;  at  the  time  of  said  marriage  soldier  had  a 
wife  living  who  procured  a  divorce  from  him  in  1877,  all  of  which  facts  were 
unknown  to  claimant  during  the  lifetime  of  the  soldier. 
Held,  That  as  claimant  was  the  innocent  party,  and  was  kept  in  ignorance  of  the 
fact  that  a  legal  impediment  to  her  marriage  to  soldier  existed  at  the  time  of 
such  marria(>;e,  and  that  during  all  the  time  from  the  removal  of  the  impedi- 
ment in  1877  to  Roldier's  death  in  1895  the  parties  cohabited  together  as  has- 
band  and  wife,  uniting  in  conveyances,  and  joining  in  church  membership, 
and  deporting  themselves  generally  in  accordance  with  good  morals,  and  being 
universally  recognized  by  their  neighbors,  friends,  and  acquaintances  as  hus- 
band and  wife,  a  valid  marriage  subsequent  to  the  removal  of  the  impedimt^nt 
will  be  presumed,  distinguishing  this  case  from  that  of  Ellen,  widow  of  William 
A.  Palmer  (7  P.  D.,  363). 

Margaret  L,  Thomas  {widow) 139 

8.  Claimant  was  married  to  soldiec  May  23,  1896,  at  which  time  she  had  a  iprmer 

husband  living  from  whom  she  was  not  divorced,  but  who  died  August  13,  I8i^. 

Soldier  died  August  19,  1896,     From  August  13  to  August  19,  1896,  rlairaaiit 

lived  with  soldier  as  his  wife  in  the  same  unchanged  relation  as  prior  to 

August  13,  1896. 
Held,  That  under  the  laws  of  the  State  of  Pennsylvania,  in  which  the  parties 

resided  at  the  time  of  her  first  and  second  husband's  death,  a  valid  nmrriap- 

is  not  shown,  and  claimant  is  therefore  not  the  widow  of  the  soldier  and  Lm 

no  title  to  a  widow's  pension  under  any  law. 

Louisa  S,  Hoepfner  {widow) 497 

Impediment  of  Blood. 

9.  Evidence  secured  by  special  examination  shows  that  soldier  was  a  white  niao 

and  claimant  is  a  negro.  The  intermarriage  of  the  raoeal>eing  prohibite4l  bv 
the  laws  of  Mississippi,  in  which  State  the  parties  resided,  their  cohabitation 
could  not  be  regarded  as  a  legal  marriage,  but  was  mere  concubinage,  and 
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^claimant  is  not  the  lawful  widow  of  the  soldier,  nor  entitled  to  pension  as 
snch. 

Ann  Cahal  (alleged  widow) 127 

10.  A  colored  woman,  and  former  slave,  who  married  and  cohabited  with  a  white 
man  and  ex-soldier  in  the  State  of  Texas,  has  no  pensionable  status  as  his 
widow  for  the  reason  that  such  marriage  wa«  in  violation  of  the  laws  of  that 
8tate,  and  null  and  void.     (Article  2843,  Revised  Statutes,  Texas.) 

Mary  A.  Miller  (colored) 209 

MATERIAL  SERVICE. 

( See  Atto  rnk ys,  4 ;  Fee,  7. ) 

MEDICAL  EXAMINATION. 

{See  also  Practice,  3.) 

By  Civil  Surgeon. 
A  eertifioate  of  a  medical  examination,  not  sworn  to,  made  by  a  person  who  had 
ceased  to  be  an  examining  surgeon  or  a  member  of  a  board  of  examining  sur- 
geons, can  not  be  considered  the  certificate  of  a  civil  surgeon,  but  is  without 
authority  of  law  and  null  and  void;  and  a  claimant,  having  submitted  to  such 
examination  under  protest,  should  have  the  benefit  of  an  exmmination  by  a 
dnly  authorized  examining  surgeon  or  a  board  of  examining  surgeons. 

laaao  Goodin 261 

MEXICAN  "WAR. 

(See  Powell's  Battalion  ;  Service,  6, 7, 8, 9, 29, 34.) 

MILITIA. 

(See  Service,  26, 27, 28.) 

MINORS. 

(^06  atoo  Accrued  Pension,  3;  Commencement,  2;  Limitation,  1,  2.) 

When  Widow  is  Nonpeniionable. 
The  rule  promulgat-ed  in  the  case  of  the  minors  of  Lafayette  Howard  (8  P.  D.,  230), 
that  **  the  minor  children  of  a  deceased  soldier  have  no  title  to  pension  in  their 
own  right  under  the  act  of  June  27,  1890,  while  the  widow  of  such  soldier  is 
living  and  not  remarried,  unless  snch  widow  has  forfeited  her  right  to  pension 
under  the  act  of  August  7,  1882,  or  section  4706,  Revised  Statutes,  notwith- 
standing such  widow  married  such  soldier  subsequent  to  the  passage  of  said 
act,"  is  approved  and  adhered  to. 

Minors  of  John  Daria 151 

MOTIONS  FOR. RECONSIDERATION. 

(See  Fee,  2.) 

NEQLECT. 

(See  Attorneys,  4.) 

IHBW  DISABIIilTT. 
(See  Commencement,  8;  Evidence,  7.) 
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HONKB8IDBNT8. 

The  lawmftking  power  hM  made  no  dittlnction  between  applicants  for  pension  by 
reason  of  their  place  of  residence  since  the  war,  and  there  should  be  none  in 
the  exeontion  of  the  law ;  and  all  orders  or  instructions  which,  in  effect,  sus- 
pend or  prevent  a  prompt  and  impartial  a^jndioation  of  claims  filed  by  non- 
residents are  revoked,  and  there  shall  be  no  distinction  between  claims  filed 
by  those  who 'reside  in  this  country  and  those  who  reside  in  foreign  countries. 
Henry  MoFadger 437 

NOTICE. 

{See  aUo  Bbduction,  1,  3.) 
Dropping  from  the  Bells. 

1.  As  the  evidence  tends  to  show  that  claimant  failed  to  receive  notice  of  the  pro- 

posed dropping  ft'om  the  rolls  and  to  appear  for  a  medical  examination,  the 
action  dropping  his  name  from  the  rolls  is  reversed  and  the  case  remanded  for 
further  adjudication,  that  claimant  may  have  an  opportunity  to  file  rebutting 
evidence  and  to  be  examined. 

Spencer  Payne 50 

2.  Where  the  question  involved  on  appeal  is  whether  claimant  had  due  notice  of 

the  proposed  action  as  required  by  section  3  of  the  act  of  June  21, 1879,  or  the 
act  of  December  21,  1893,  the  report  fk'om  the  Commissioner  of  Pensions  in 
response  to  the  appeal  should  fully  and  clearly  state  whether  notice  was 
served  on  the  claimant,  and  if  so,  the  form  of  the  notice  or  its  substance,  and 
the  date  and  manner  of  service  should  be  stated. 

The  notice  specified  in  the  act  of  June  21, 1879,  and  the  thirty  days'  notice  BX)eci- 
fled  in  the  act  of  December  21,  1893,  are  essential  prerequisites  without  which 
the  reduction  or  suspensiun  of  a  pension  is  not  authorized.  Due  statutory 
notice  is  necessary  to  confer  Jurisdiction  to  reduce  or  suspend  pensions  once 
issued. 

Where  the  record  shows  that  the  statutory  notice  was  duly  issued  and  mailed 
to  claimant's  address,  and  is  not  returned  to  your  Bureau,  the  presumption  is 
that  the  notice  was  duly  received  by  claimant,  and  this  presumption  is  not 
outweighed  by  the  affidavit  of  claimant  first  made  in  his  appeal,  but  in  such 
a  case  the  Department  will,  on  its  own  motion,  examine  into  the  merits  of 
the  claim  to  ascertain  if  any  injustice  has  been  done  claimant  in  the  action 
complained  of. 

The  evidence  in  this  case  shows  that  claimant  was  improperly  pensioned  at  the 
rate  of  $12  per  mouth  under  the  act  of  June  27,  1890,  and  that  his  disability 
did  not  entitle  him  to  a  rate  in  excess  of  the  minimnm  rate  under  said  act. 

Alva  H.Hall 165 

ONE  CLAIM,  ONE  FEE. 
(-See  Feb,  5.) 

ORDER  352. 

(See  Practice,  4,  5.) 

ORiaiN. 

(See  Anterbbeluon  Service.     Disability,  1.) 

ORPHAN  BROTHERS  AND  SISTERS. 

(iSee  Limitation,  1.) 
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PASS  TO  HUNT. 

(iSee  Like  op  Duty,  5.) 

PATHOLOaiCAI.  SEQUBKCB. 

(See  aUo  Guardians.) 
Fraotioe. 
The  soldier  is  now  pensioned  at  $16  per  month  for  ''rheumatism  and  resulting 

disease  of  heart,  and  total  deafness  of  left  ear.'' 
He  claimed  increase  on  the  ground  that  the  rheumatism  had  affected  his  spinal 

column. 
On  examination  he  was  shown  to  be  suffering  ft'om  locomotor  ataxia.    The  claim  for 
increase  was  rejected  on  the  ground  that  disease  of  the  spinal  cord  could  not 
result  from  rheumatism. 
From  this  action  the  claimant  appealH,  contending — 

First.  That  he  has  established  by  competent  evidence  that  the  locomotor  ataxia 

did  result  from  the  rheumatism  for  which  he  is  pensioned. 
Second.  That  the  symptoms  upon  which  the  claim  for  rheumatism  were  both 
based  and  established  were  but  the  earlier  manifestations  of  the  cord  lesion, 
and  that  the  name  of  the  pensioned  disability  should  be  changed  by  substi- 
tuting locomotor  ataxia  for  rheumatism. 
Third.  That  he  is  suffering  from  both  rheumatism  and  locomotor  ataxia;  that 
both  disabilities  are  of  service  origin,  and  that  the  evidence  upon  which  his 
claim  on  account  of  the  former  disability  was  established  should  be  accepted 
as  also  showing  the  service  origin  of  the  latter. 
Held,  first.  That  although  it  is  almost  universally  conceded  by  the  medical  pro- 
fession that  rheumatism  and  locomotor  ataxia  have  one  or  more  etiological  fac- 
tors in  common,  and  also^  in  the  preataxic  stage  of  the  latter  disease,  certain 
similar  subjective  symptoms,  they  are,  nevertheless,  universally  considered  by 
all  recognized  medical  authorities  as  entirely  separate  and  distinct  diseases, 
with  no  similarity  whatever  in  their  pathological  anatomy,  and  are  not 
regarded  by  the  most  modern  observers  as  having  any  casual  relation  to  each 
other,  either  pathological  or  otherwise. 
Second.  That  inasmuch  as  both  rheumatism  and  tabes  dorsalis  are  shown  to 
exist,  the  contention  that  the  latter  was  mistaken  for  the  former  is  untenable. 
Third.  That  in  view  of  the  fact  that  the  Department  does  not  take  primary  action 
in  any  claim  for  pension,  the  contention  that  the  evidence  on  file  also  estab- 
lishes the  service  origin  of  locomotor  ataxia  can  not  be  considered  until  the 
merits  of  the  claim  shall  first  have  been  passed  upon  by  the  Bnrean  of  Pensions. 
Thaddeus  P.  Reig 444 

PA7MBNT  OF  PENSION. 

To  Oiiardian  of  IsBane  Per«on. 

1.  Payment  of  pension  to  the  guardian  of  a  pensioner  under  legal  disability  is  not 

obligatory,  and  if  the  Commissioner  of  Pensions  shall  become  satisfied  that 
the  pensioner's  interests  would  be  better  subserved  by  payment  to  the  pen- 
sioner himself  he  may  so  direct;  but  until  there  is  evidence  warranting  the 
belief  that  the  pensioner  is  deprived  of  his  rights  under  the  pension  laws,  by 
the  guardian,  and  the  appointing  court  will  not  administer  relief,  the  Com- 
missioner of  Pensions  will  not  be  warranted  in  refusing  payment  to  such 
guardian. 

Edward  W,  Moore 55 

To  Onardian  of  Xinor  ChUd. 

2.  Appellant  filed  an  application  in  behalf  of  herself  and  minor  children,  and  at 

the  same  time  procured  a  next  friend  to  file  application  as  guardian  for  said 
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minon.  Her  application  was  denied  and  that  of  the  gnardian  allowed.  After 
the  yoangest  child  arrived  at  the  age  of  16  years,  her  case  was  reopened  and 
allowed  to  begin  from  the  time  said  youngest  child  became  16  yesn  old. 
Claimant  now  asserts  title  to  that  which  was  paid  to  the  guardian. 
Held,  Her  contention  is  unteuable  because  she  procured  the  filing  of  the  appli- 
cation by  the  guardian,  received  the  money  paid  thereunder,  and  disbuBed 
the  same. 

Josq^hine  Bum$  (widow). 197 

PENDINa  CLAIM. 

(See  aUo  Limitation.) 
Aoorusd  Psniioni 
Where  soldier's  application  was  not  filed  with  the  Commissioner  of  Pensions  aotil 
after  his  death  he  can  not  be  said  to  have  had  an  application  pending,  and  his 
widow  is  not  authorized  under  any  existing  law  to  prosecute  soldier's  claim  for 
pension. 

Samuel  FiUpaiTiok  {deceated) 171 

PBRSONAIi  AIiTERCATIOK. 

(Sse  Link  of  Duty,  6.) 

PILOT. 
{See  Servicb,  17, 20, 33.) 

POISONINa. 

{See  Death  Cause,  7.) 

POWBLL'S  BATTALION. 
Kezican  War. 
The  provisions  of  the  act  of  Congress  of  January  5, 1893,  providing  an  inersMe  of 
the  rate  of  pension  granted  on  account  of  services  in  the  Mexican  war  to  tor- 
vivors  of  said  war,  are  applicable  to  survivors  of  Powell's  Battalion  Missoori 
Mounted  Volunteers,  Mexican  war,  who  are  pensioned  under  the  provisions  of 
the  act  of  March  3, 1891,  for  service  during  the  war  with  Mexico,  and  such  snr- 
viving  members  of  said  organization  are  entitled  to  receive  the  increased  rate 
of  pension  provided  by  said  act  of  Jannary  5, 1893,  under  the  same  conditioD^ 
limitations,  and  regulations  as  other  Mexican- war  survivors  who  are  pensioned 
under  the  provisions  of  the  act  of  Jannary  29,  1^7.  Departmental  decieioD 
of  Juno  16,  1896,  on  Brookman's  appeal  (7  P.  D.,  260)  overruled,  and  raling 
No.  237  of  the  Commissioner  of  Pensions  modified. 

Zaoharidh  Winkler 172 

POWER  OF  ATTORNBT. 

{See  Attorneyship,  5, 6, 7, 8.) 

PRACTICB. 

{See  also  Appeals,  1,  2;  Attornkys.  7,  9;  Disabiuty,  6;  Evidence,  3;  Fee,  2; 
Pathological  Sequence;  Rating,  2,  3;  Reduction,  1.) 

Appeals. 
1.  Rule  6  of  Rules  of  Practice  in  appeals  applies  only  to  cases  where  olerical  enon 
are  made  in  rating,  and  not  to  cases  where  the  question  is  one  of  judgment  on 
the  evidence  (Charles  Yokel,  8  P.  D.,  431). 
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This  claimant's  capacity  for  earning  a  anpport  ia  not  impaired  in  a  degree  enti- 
tling under  said  act  to  any  higher  rate  than  $6  per  month,  the  rate  of  pension 
he  is  now  receiving. 

William  Bogen 399 

Deelaratiiiiis. 

2.  This  widow's  declaration  for  pension  under  section  3  of  the  act  of  June  27,  1890, 

executed  in  1897,  can  not  be  held  to  be  a  duplicate  of  a  declaration  filed  in 
1893  under  the  sfime  act  and  rejected,  but  should  be  treated  as  a  new  original 
declaration.  The  mere  statement  by  the  Commissioner  in  a  communication  to 
claimant  that  her  claim  had  been  previously  rejected  is  not  a  rejection  of  the 
new  claim  nor  such  final  action  as  furnishes  a  basis  for  a  new  appeal. 

Mary  Haffner  (widow) 169 

Kedieal  Examinatloiis. 

3.  A  medical  examination  should  not  be  held  to  show  the  extent  of  alleged  disabili- 

ties under  a  declaration  filed  under  the  act  of  June  27,  1890,  until  claimant 
has  shown  at  least  a  prima  facie  title  under  said  act. 

Charlea  A.  Armstrong 71 

Order  868. 

4.  Order  No.  352,  issued  by  the  Commissioner  of  Pensions  December  24, 1897,  which 

prohibits  the  consideration  of  increase  claims  within  one  year  of  date  of  last 
a^udication  in  the  case,  is  revoked  and  set  aside,  and  the  rule  contained  on 
page  62  of  Walker's  Treatise  on  the  Practice  in  the  Pension  Boreau,  holding 
that  such  claims  would  not  be  adjudicated  until  six  months  after  the  allow- 
ance of  the  original  claim,  though  when  declarations  therefor  were  filed  claim- 
ants should  be  ordered  for  examination  as  soon  as  practicable,  reestablished. 
John  W,  Granless 285 

5.  As  order  No.  352,  from  the  enforcement  of  which  this  appeal  was  filed,  has  been 

revoked  and  set  aside,  the  contentions  of  appellant  are  no  longer  tenable.  The 
appeal  is  therefore  dismissed. 

George  Buck,  jr 290 

Bea^jiidiMtioii. 

6.  Under  departmental  decision  in  the  case  of  James  Qnigg  (8  P.  D.,  248),  claimant 

should  first  make  application  to  the  Pension  Bureau  for  readjudication  in 
accordance  with  the  provisions  of  the  act  of  March  6, 1896.  As  such  applica- 
tion has  not  been  made,  the  motion  for  reconsideration  is  overruled. 

LeroyF,  Wood 64 

Baopening. 

T.  As  a  matter  of  practice  a  claimant  is  entitled  to  file  at  any  time  new  evidence  and 
request  action  thereon  by  the  Commissioner  of  Pensions.  If  said  new  evidence, 
either  considered  separately  or  in  connection  with  previously  filed  evidence, 
establishes  a  prima  facie  case,  the  Commissioner  of  Pensions  will  order  a  new 
medical  examination  as  a  matter  of  conrse,  and  after  the  report  of  said  exami- 
nation has  been  received  will  take  action  on  all  of  the  evidence.  If  a  request 
is  made  to  the  Commissioner  of  Pensions  for  a  new  medical  examination  with- 
out the  filing  of  new  evidence,  such  rejection  goes  to  the  sound  discretion  of 
that  official,  who  will,  nevertheless,  take  action  upon  such  request.  In  such 
cases  an  appeal  will  lie  to  the  Secretary  only  from  the  action  taken  by  the 
Commissioner  of  Pensions. 

Lutker  Case 72 

Hsftoration. 

8.  Pensioner  was  receiving  $12  per  month  on  account  of  loss  of  sight  of  left  ey«,  and 
was  dropped  from  the  rolls  in  1895.  He  filed  claims  for  renewal,  and  was 
restored  to  the  rolls  ft'om  October  20,  1896,  at  $6  per  month,  for  the  same  dis- 
ability.   The  medicnl  referee  expresses  the  opinion  that  he  should  not  have 
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been  dropped,  bnt  his  rating  only  reduced.  Refusal  to  restore  him  from  date 
of  dropping  at  reduced  rating  is  based  ou  the  fact  that  he  has  only  filed  claim 
for  renewal  and  not  for  restoration.  It  is  held  that  this  action  is  chiefly 
technical,  that  the  words  " renewal'*  and  " restoration '*  in  applications  are 
generally  interchangeable,  and  that  this  claimant,  having  applie<l  for  renewal 
and  admitted  to  be  entitled  to  restoration,  Ahould  be  restored  from  the  date  of 
dropping  without  other  application. 

Jame9  W,  Murray 210 

9.  A  claim  for  restoration  can  not  be  regarded  as  a  claim  for  increase.  (Thomas 
Mallon,  8  P.  D.,  208.) 

Charles  L  Beed 288 

PREStTMPTIONS. 

(See  EviDENCK,  1,  7,  8,  9,  10,  11,  12,  13,  14;  Markiage  and  Divorce,  2;  Service,  1.) 

PRIISXJMPTXON  OF  DEATH. 

(See  Evidence,  10,  12, 13.) 

RAlfK. 
Bating  imder  Aet  Jnne  87,  1890. 
Rank  in  the  service  is  not  to  lie  considered  in  any  application  under  the  act  of 
Jnne  27,  1890. 

Mary  Ann  Buret  (mother) 406 

RATE. 

(See  Aid  and  Attendance,  1,  2,  4;  Disability,  3,  5;  Notice,  2;  Reduction,  4; 

Restoration. 
Aet  Karch  19.  1886. 

1.  As  claimant  was  married  to  soldier  after  his  discharge  fVom  the  service,  and  after 

the  passage  of  the  act  of  March  19,  1886,  whicb  increased  the  pensions  of 
widows  and  dependent  relatives  of  deceased  soldiers  from  $8  to  $12  per 
month,  ber  pension  was  properly  allowed  at  the  rate  of  $8  per  month  only,  as 
said  act  contained  a  proviso  limiting  its  application  to  widows  who  were 
married  to  soldiers  prior  to  the  passage  of  the  act,  or  during  the  service  of 
such  soldier. 

Laura  J,  Young  (widow) 403 

Act  of  Jnne  27, 1890. 

2.  The  rates  of  pension  under  the  general  law  are  much  higher  than  those  under 

the  act  of  June  27,  1890,  the  highest  rate  under  the  latter  act  being  $12  per 
month,  which  is  allowable  for  about  the  same  degree  of  disability  for  which 
the  general  pension  law  provides  the  rate  of  $30  per  month. 

David  Wilson 404 

3.  Disabilities  which  are  pensionable  under  the  second  section  of  the  act  of  Jnne  27, 

1890,  must  cause  incapacity  for  performance  of  manual  labor  in  such  degree 
as  to  produce  inability  to  earn  a  support,  and  the  rate  must,  within  the  limits 
fixed,  bo  proportioned  to  the  degree  of  inability  to  earn  a  support. 
The  right  to  increase  and  the  right  to  reduce  rest  upon  the  same  basis;  the  only 
question  to  be  considered  is  whether  the  increase  or  reduction  was  warranted 
by  the  law  and  the  facts. 

Joseph  A .  Dudgeon 413 

4.  The  maximum  rate  of  pension  under  the  act  of  Jnne  27,  1890,  corresponds  witb 

total  disability,  and  the  minimum  and  intervening  rates  correspond  propor- 
tionately with  all  partial  degrees  of  inability  to  earn  a  support  by  mannal 
labor. 

James  Caldwell.   4«6 
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Ailaqnacy  of  Bate. 

5.  Serenteen  dollars  x>er  month  is  deemed  an  adequate  pension  for  disability  dne  to 

Theumatism  and  resulting  disease  of  heart,  evidenced  by  atrophy  of  muscles  of 
left  shoulder,  with  motion  much  impaired  and  marked  crepitation  in  both 
shoulder  joints  and  both  kneejoints,  resultiug  in  hypertrophy  of  heart,  heart's 
beat  being  120  per  minute. 

John  W.  Fellows 370 

ComUnation  of  Bates. 

6.  The  evidence  in  this  case  shows  that  claimant  was  improperly  pensioned  at  the 

rate  of  $12  per  month  under  the  act  of  June  27, 1890,  and  that  his  disability 
did  not  entitle  him  to  a  rate  in  excess  of  the  minimum  rate  under  said  act. 
Combination  of  ratings  to  establish  a  pensionable  degree  of  disability  is  not 
anthorieed  under  the  act  of  June  27, 1890. 

AlraH.  Hall 165 

7.  The  pension  law,  with  the  exception  of  the  act  of  February  28,  1877,  granting  a 

pension  for  the  loss  of  an  arm  and  a  leg,  has  never  permitted  the  allowance  of 
a  pension  made  up  of  the  sum  of  the  rates  allowable  for  disability  from  two  or 
more  causes  considered  separately.  The  rate  must  be  based  upon  the  com- 
bined effect  of  all  the  causes. 

David  WiUon 404 

RATINa. 

{See  also  Cektiticatr  of  Medical  Examination,  4;  Rank,  Basis  of.) 

1.  The  act  of  March  3, 1883,  increased  the  amount  of  pension  for  third-grade  rating 

from  $18  to  $24  per  month,  and  since  that  date  there  has  been  no  $18  rate,  and 
any  allowance  of  $18  as  a  third-grade  rating  or  otherwise  is  erroneous. 
The  basis  of  rating  above  $17  per  month  (aside  from  total  of  rank)  is  that  the 
disability  shall  produce  inability  to  perform  manual  labor  equivalent  to  the 
loss  of  a  hand  or  a  foot. 

George  W.Baker 125 

2.  Where  the  basis  of  a  claim  uuder  the  act  of  June  27. 1890,  is  the  loss  of  sight  of 

one  eye,  which  diHabling  cause  is  shown  to  have  existed  at  the  date  of  filing 
the  declaration,  and  the  claim  was  rejected  under  the  prevailing  practice  on 
the  ground  that  such  condition  did  not  constitute  a  ratable  disability  under 
said  act,  the  subsequent  adoption  of  the  rule  which  allows  a  rate  for  such 
disability  operates  to  vacate  the  former  adverse  action  and  to  allow  the  claim. 

Nixon  Bees 435 

For  Doafiisss. 

3.  The  rating  of  pension  on  account  of  total  deafness  of  one  ear  was,  in  accordance 

with  established  practice,  during  the  period  covered  in  this  case  (from  1865  to 
1870),  $1  per  mouth. 

Hilkiali  P.  NiohoU  {deceased) 326 

RXSADJT7DICATION. 

(/$ee  Practice,  6.) 

RECORD. 

{See  also  Service,  2.) 
AmendiBont  of* 
The  o£Scial  records  of  the  War  and  Treasury  Departments  fail  to  show  that  this 
appellant  was  in  the  military  service  of  the  United  States  at  any  time  during 
the  war  of  the  rebellion,  and  all  testimony  offered  to  controvert  the  record 
should  be  filed  in  the  War  Department,  as  the  Bureau  and  this  Department 
are  bound  by  such  record. 

George  W.  Drake 273 
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RBCOK8IDERATIOH. 

(See  Rxs  Judicata.) 

(REDUCTION.) 

(See  aUo  Commencement,  1 ;  Rate,  3.) 
PnetiM. 

1.  An  unsworn  statement  by  a  claimant  that  he  never  received  notice  to  appear 

before  a  board  of  sargeons  in  a  redaction  case  is  not  sufficient  to  warrant  a 
reversal  of  the  action  of  the  Commissioner  of  Pensions  reducing  the  rate  of 
his  pension ;  but  good  practice  demands  that  a  record  of  such  noticen  be  kept 
in  the  future,  and  when  a  i>ensioner  olaius  that  ho  was  not  notified,  be  should 
be  advised  at  once  to  file  a  sworn  statement  of  the  fact,  and  corroborative 
proof,  when  the  issue  thus  raised  will  be  passed  upon. 

John  S.  Hubley ^  48 

Bate. 

2.  Where  the  allowance  of  a  eertain  rate  of  pension  was  directed  by  a  decision  of 

the  Department,  and  subsequently  the  Commissioner  of  Pensions  ordered  a 
medical  examination  of  the  pensioner  by  a  specialist  and  upon  the  report  of 
such  examination  proceeded  to  reduce  the  rate  of  pension,  it  is 

Held,  That  such  action  was  not  ultra  vires,  but  was  within  the  scope  of  the 
authority  given  him  by  the  proviso  to  section  3,  act  of  June  21, 1879. 

The  rate  allowed  under  departmental  decision  of  June  13,  1894,  not  being  mani- 
festly erroneous,  but  the  question  as  to  its  correctness  being  one  of  Judgment 
merely,  it  will  not  be  disturbed.  (Citing  decision  of  Secxetary  Teller  in  case 
of  James  S.  Coleman,  Digest  of  1885,  p.  422.) 

OoHlieb  SpitzeTy  alias  Gottfried  Brunner K3 

3.  I'ensioner's  rating  having  been  reduced  from  $12  to  $8  per  month  under  the  art 

of  June  21  f  1890,  after  due  notice  in  accordance  with  the  provisions  of  the  act 
of  December  21, 1893,  he  appealed,  and  such  action  was  set  aside  for  the  pur- 
pose of  according  him  another  medical  examination,  it  having  been  three 
years  since  his  last  examination.  Such  examination  having  been  made,  and  it 
appearing  therefrom  that  such  reduction  was  justly  and  properly  made,  pen- 
sioner is  not  entitled  to  a  new  notice  to  reduce  nor  additional  payment  at  a 
higher  rate  for  the  period  from  date  of  original  reduction  and  the  date  of  the 
action  had  on  the  last  medical  examination. 

fVilliam  HuUe 121 

4.  Soldier  was  pensioned  at  $12  per  month  in  August,  1890,  which  rating  was  reduced 

to  $6  per  month  in  March,  1895.    The  contention  is  that  his'original  rating  was 
fixed  in  harmony  with  regulations  which  obtained  at  that  time,  and  can  not 
legally  be  affected  by  regulations  formulated  subsequent  thereto. 
Held,  That  it  is  the  statute,  not  the  regulations,  which  determines  his  righte. 

Thomas  Mallon , 344 

REFUNDMENT. 

(See  Fee,  8.) 

REIMBURSEMENT. 
(See  Fraud  and  Mistake,  1, 2.) 

REMARRIAaE. 

(See  Marriage  akd  Divorcb,  3.) 

RENETVAIi. 

(See  Practice,  8.) 
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RBOPBNINa. 

(See  Practice,  7.) 

RBPRE8ENTATIVES  OF  ATTORNinrS. 

(5ee  Attorneys,  10.) 

RBRATINQ. 

{See  also  Reduction,  2.) 
Gromids  of. 
Tbe  fact  that  the  pensioner  did  not  receive  aa  high  a  rate  of  pension  for  slight 
deafness  of  both  ears  as  others  have  received  for  the  same  disability  during 
the  same  period  (the  schedule  of  rates  for  partial  deafness  having  been  modi- 
fied prior  to  tbe  adjudication  of  his  claim)  is  not  good  ground  for  rerating, 
the  inequality  complained  of  resulting,  not  from  any  violation  of  law,  but 
from  a  difference  of  judgment  between  two  administrative  officers,  each  of 
whom  acted  within  the  scope  of  his  legal  authority. 

Benry  Crittenden 66 

RES  JUDICATA. 

Hot  Applioable  to  Pension  Claims. 
Neither  the  doctrine  of  reH  judicata  nor  stare  decisis  is  strictly  applicable  to  claims 
for  pensions,  and  when  adopt(Hl  by  the  Department  simply  becomes  a  rule 
which  each  administration  prescribes  for  itself  as  a  mattt^r  of  policy  or  con- 
venience, and  may  be  waived,  suspended,  or  ignored,  as  justice,  policy,  or 
convenience  requires.     (Case  of  Mary  £.  Eastridge,  8  B.  D.,  5.) 

Jamee  Duval 218 

RESTORATION. 

(See  also  Desertion,  4;  Disloyalty,  3;  Fee,  1,  9;  Practice,  8,  9.) 
Bate. 
Where  the  degree  of  disability  shown  at  time  of  original  allowance  did  not  warrant 
the  rate  of  pension  named  in  the  original  certificate,  and  pensioner's  name 
was  dropped  from  the  rolls  by  reason  of  his  failure  to  claim  the  same  for  three 
years,  upon  application  for  restoration  pension  may  be  restored  at  a  less  rate 
than  that  originally  allowed. 

Joseph  C.  King 430 

REVENUE  CUTTER. 

(See  Service,  29,  30,  31.) 

REVISED  STATUTES. 

(See  Disloyalty,  1,  2,  4.) 

RULE  TO  SHOW  CAUSE. 

(SeeFiOifS,) 

SECTIONS  4692,  4693,  and  4694,  R.  S. 

(See  Desertion,  5.) 
SECTION  4698i,  R.  S. 

(See  Commencement,  7.) 
SECTION  4702,  R.  S. 

(See  Accrued  Pension,  2.) 
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SBCnOH  4711. 

(See  DSCLAIULTIONS,  6.) 

BBCnON  4716. 

{See  Disloyalty,  1,  2,  Z,  4.) 

SBRVICB. 

{See  aUo  Ilbuy  Nurses;  Discharge,  1.) 
Prefunptioa  m  to. 

1.  Where  the  record  of  the  War  Department  shows  soldier's  enlistment  in  a  three 

months'  service  in  1861,  and  Huid  Department  reports  that  it  is  unable  from 
any  evidence  before  it  to  determine  soldier's  final  record;  and  the  records  of 
said  Department  show  a  Hubfu^qnent  honorable  service  and  discharge  of  said 
soldier  from  a  three  years'  service,  it  is 
Heldf  That  as  no  charge  of  desertion,  absence  withoat  leave,  or  other  oonnter 
presumption  is  involved,  the  legal  presnmption  of  innocence  shoald  prevail, 
and  soldier  be  presumed  to  have  been  discharged  from  said  first  service  at  the 
expiration  of  his  first  term  of  enlistment. 

Minors  of  Daniel  ffalloicajf 18 

Raeoid  of. 

2.  The  amended  record  of  the  War  Department  shows  claimant  accepted  into  serv- 

ice on  December  20,  1864 ;  paid  as  private  up  to  and  discharged  on  April  13, 
1865.  He  was  furloughed  on  January  14,  1865;  availed  himself  of  said  fur- 
lough on  February  2,  1865 ;  held  himself  under  military  orders,  and  obeyed 
the  order  of  the  military  authorities  requiring  him  to  report  at  Indianapolis. 
His  discharge  was  delivered  on  May  29,  1865.  He  had  no  knowledge,  neither 
did  he  receive  any  intimation  of  any  kind,  previous  to  April  13, 1865,  that  he 
had  been  or  was  to  be  discharged. 

Heldf  1.  On  the  record,  corroborated  by  reliable  evidence,  soldier  was  in  the 
service  of  the  United  States  during  the  war  of  the  rebellion  for  more  than 
ninety  days.     (Poland's  Appeal.  8  P.  D.,  266,  followed.) 

This  Department  is  bound  to  accept  as  true  the  unimpeached  record  of  the  War 
Department,  but  it  alone  has  power  to  determine  what  effect  such  reoord 
shall  have  on  a  claimant's  i>ensiouable  righto. 

DavidH,  Dyer 87 

In  Indian  Wari. 

3.  The  Florida  war  closed  August  14,  1842.     Soldier's  service  at  Newjiort,  Ky., 

from  November  9, 1839,  to  October  31, 1842,  when  forwarded  to  his  regiment, 
which  he  joined  November  29,  1842,  was  not  service  ''for  thirty  days  in  the 
Black  Hawk  war,  the  Creek  war,  the  Cherokee  disturbances,  or  the  Florida 
war  with  the  Seminole  Indians,  embracing  a  period  from  1832  to  1842,  inclu- 
sive,'' and  his  widow  is  not  pensionable  under  the  act  of  July  27,  1892. 

Wilhelmina  Both  (widow) 143 

4.  As  the  report  from  the  War  Depai*tment  shows  that  the  military  organization 

in  which  this  soldier  served  from  August  26,  1832,  to  September  30,  1832, 
cooperated  with  the  main  body  of  troops  in  the  suppression  of  the  Indian 
hostilities  during  the  Black  Hawk  war,  his  service  is  held  to  be  sufficient  to 
comply  with  the  requirements  of  the  act  of  July  27, 1892. 

Suean  C  Peniston  (loidow) 178 

5.  The  official  records  show  that  the  soldier  did  not  serve  the  required  time  in  the 

Florida  war  to  entitle  his  widow  to  pension  under  the  act  of  July  27,  1892. 

Catharine  Waters  (widow) 206 

In  Kezican  War. 

6.  Soldier  enlisted  March  20,  1848;  was  mustered  in  April  30,  1848,  to  serve  during 

the  war  with  Mexico,  was  forwarded  May  5,  and  joined  his  company  near 
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Matamoras,  Mexico,  May  26, 1848,  and  he  remained  with  said  company  until 
after  July  31,  1848,  and  was  muAtered  out  November  7, 1848.    It  is 
Held,  That  he  actually  served  sixty  days  in  Mexico  and  en  route  thereto. 

Helen  M,  Geiger  (widow) 28 

7.  The  period  of  time  included  in  the  term  "en  route  thereto"  in  the  act  of  Janu- 
ary 29, 1887,  commences  at  the  date  of  soldier's  enlistment,  when  his  service 
in  the  war  with  Mexico  conforms  in  other  respects  with  the  requirements  of 
the  terms  of  said  act,  and  where  the  soldier  is  not  responsible  or  chargeable 
with  delay  in  finally  reaching  Mexico,  the  coasts  or  frontier  thereof. 

£ligaheth  Young  (widow) 44 

8.  Under  report  of  the  War  Department,  of  date  August  11,  1897,  the  organization 
known  as  Gilpin's  Battalion  Missouri  Volunteers  has  service  title  to  pension 
under  act  of  January  29, 1887,  and  therefore  the  widow's  title  follows. 

Departmental  decision  of  August  29, 1896,  in  the  ease  of  Anton  Brnnz  (8  P.  D.,  344), 

having  been  rendered  under  misapprehension  of  facts,  is  recalled  and  annulled. 

Martineau  Winters  (widow) 108 

9.  To  convey  title  to  pension  under  the  act  of  January  29, 1887,  it  must  be  shown 
I  that  the  soldier's  military  service  was  associated  with  the  war  with  Mexico. 

I  Mary  E,  Powers  (widow) 369 

In  War  of  the  Rebellion. 
I     10.  Soldier's  service  for  ninety  days  or  more  in  the  Regular  Army  subsequent  to 
,  November  23, 1865,  under  an  enlistment  on  that  date,  is  not  service  for  ninety 

I  days  in  the  war  of  the  rebellion  as  contemplated  in  the  act  of  June  27, 1890. 

(Cases  of  Barleyonng  and  7arrell,  7  P.  D.,  453  and  532,  cited.) 
I  Ida  E,  Filler  (widow) 126 

11.  Pensioner's  service,  extending  f^om  December  5, 1865,  to  December  5, 1868,  is  not 

shown  to  have  had  any  connection  with  the  war  of  the  rebellion,  and  ho  can 
not,  therefore,  be  held  to  have  served  in  or  during  said  war,  and  is  not  pen- 
sionable under  the  second  section  of  said  act.  The  dropping  of  his  name  from 
the  rolls  was  proper. 
This  holding  is  in  accordance  with  the  decisions  in  the  cases  of  Barleyonng  and 
Edward  Farrell  et  al.  (7  P.  D.,  453  and  532),  which  are  indorsed  as  being  sus- 
tained by  the  law. 

Charles  E.Shinguin 119 

12.  Soldier  enlisted  in  the  Regular  Army  December  9,  1865,  and  was  discharged 

December  9, 1868.  He  was  stationed  at  Harts  Island,  New  York  Harbor,  from 
December  14, 1865,  to  April,  1866,  and  at  Camp  Wright,  near  Galveston,  Tex., 
from  April,  1866,  to  May,  1866,  and  at  Richmond,  Tex.,  from  May,  1866,  to  August 
20, 1866. 

Held,  That  his  enlistment  and  service  were  not  in  or  for  the  **  war  of  the  rebellion'' 
within  the  meaning  of  the  act  of  June  27, 1890.  (See  Edward  Farrell  et  al.,  7 
P.  D.,  532;  John  Barleyonng,  7  P.  D.,  453;  Jeremiah  Butler,  7  P.  D.,  214.) 

Henry  Boedeker 207 

Length  of. 

13.  From  date  of  enrollment  to  discharge  soldier  served  eighty-five  days.    He  claims 

that  his  term  of  service  should  be  held  also  to  include  the  time  required  to  go 
from  place  of  discharge  to  place  of  enlistment.    This  claim  is  untenable. 

Philip  E,  Ryan 289 

In  Beaty's  Independent  Seonts . 
U.  The  members  of  Captain  Beaty's  Company  of  Independent  Scouts,  never  having 
been  legally  mustered  into  the  United  States  service,  are  not  pensionable  under 
the  act  of  Juno  27, 1890,  notwithstanding  the  act  of  July  14, 1870,  recognizing 
said  organization  as  a  part  of  the  military  force  of  the  United  States,  and 
granting  them  pay  and  pension  on  making  proof  of  actual  service. 

James  Threet 297 
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CiTiliaii  Emplojeet. 

15.  Appellant  claims  poQsion  for  disability  alleged  to  have  been  contracted irhile 

performing  service  as  contract  sorgeon  in  connection  with  the  reeraitin}(  serr- 
ioe  of  the  Twenty-seventh  Michigan  Yolnnteers. 
ffeldf  That  as  his  service  was  as  a  resident  private  physician,  and  not  rendered 
with  any  military  force  in  the  field,  in  transitn,  nor  in  hospital,  it  wss  not 
such  service  as  entitles  him  to  pension  under  the  fourth  subdivision  of  section 
4693  of  the  Revised  Statutes. 

E.  S,  Leonard 194 

16.  It  appearing  that  this  appellant  was  drafted  and  accepted  but  not  held  to  mili- 

tary service  under  said  draft,  and  detailed  and  employed  as  a  mechanic  in  the 
Washington  Navy- Yard  at  regular  wages  during  the  whole  time  of  his  service, 
he  is  held  by  the  authorities  of  the  War  Department  not  to  have  been  in  the 
military  service  of  the  United  States,  and  not  entitled  to  recognition  as  s 
soldier  for  any  purpose,  and  is,  therefore,  not  entitled  to  pension  under  any 
existing  law. 

BoHlT,  Bidgewajf 300 

17.  The  widow  of  a  pilot  is  not  pensionable  under  the  act  of  June  27, 1890,  sa  he 

was  not  an  officer  or  an  enlisted  man  in  the  Army  or  Navy  of  the  United  States. 
(Susannah,  widow  of  Francis  Mackey,  8  P.  D.,  535.) 

AnnaM.  fFhalen  {t€idow) 346 

18.  The  record  of  claimant's  grant  of  bounty-land  warrant  shows  he  was  a  civil 

employee  merely,  and  not  an  enlisted  man.  Claim  for  pension  was,  therefore, 
properly  rejected. 

Henry  Barlow 347 

19.  A  pilot  is  not  an  officer  or  enlisted  man  in  the  Army  or  Navy,  and  he  is  not 

entitled  to  pension  under  the  act  of  June  27, 1890. 

William  B,  Taylor 3i» 

20.  The  words  ''all  persons''  in  section  2  of  the  act  of  June  27, 1890,  are  limited  by 

the  context  to  those  persons  who  have  been  ''honorably  discharged *'  from  "the 
military  or  naval  service  of  the  United  States  during  the  war  of  the  rebellion," 
and  do  not  include  a  person  who  served  in  the  capacity  of  a  civilian  employee 
or  as  a  nonen listed  person. 

The  record  evidence  in  this  case  shows  that  the  claimant  was  a  civilian  employee 
and  nonenlisted  person  of  the  Quartermaster's  Department. 

John  Laughlin 466 

Drafted  Men  and  Snbstitatos. 

21.  Claimant,  a  drafted  man  who  had  furnished  a  substitute  who  was  examined  and 

accepted  into  the  service  by  a  board  of  enrollment  October  29,  1864,  wm 
injured  in  a  railroad  accident  October  31,  1864,  and  contends  that  at  the  time 
of  hiM  injury  he  was  acting  under  military  orders  to  proceed  from  his  home, 
where  he  had  been  permited  to  go,  to  Lafayette,  Ind.,  and  was  therefore  in  the 
line  of  duty  in  the  service. 
Heldy  That  as  ho  had  furnished  a  substitute  who  had  been  accepted  into  the  serv- 
ice in  his  stead  two  days  prior  to  said  accident  claimant  was  no  longer  in  the 
service  of  the  United  States,  but  when  injured  was  a  civilian. 

Wright  Sims 158 

22.  Soldier  enlisted  October  15, 1864,  was  accepted  by  the  board  of  enrollment  of  the 

Eighth  Congressional  district  of  Indiana  on  the  same  day  as  a  substitute.  He 
was.  examined  by  a  board  of  inspectors  November  7, 1864,  and  rejected.  He 
was  furloughed  to  await  discharge  and  was  discharged  April  1, 1865,  on  a  sur- 
geon's certificate  because  of  "deficient  amplitude  and  expansive  mobility  of 
cheHt;  said  disqualification  existed  at  date  of  enlistment."  He  was  never 
assigned  to  any  military  organization,  nor  ordered  on  detached  service,  oor 
is  it  shown  that  he  ever  performed  any  active  military  servioe. 
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Heldj  That  soldier  did  not  serve  niiicty  days  iu  the  war  of  the  rehcllioii;  or  in 
the  Army  of  tht^  Uniti'd  States,  within  the  meaning  of  sections  2  and  3  of  the 
art  of  June  27,  181K).     (See  case  of  Alb<Tt  K.  Ransom,  5  P.  D.,  183.) 

Xancy  Bathtan  (ictdoir) 162 

'J'A.  Th«'  ofiBcial  military  record  of  this  appellant's  service  daring  the  war  of  the 
rebellion  shows  that  he  did  not  render  any  pensionable  service  whatever  in 
the  Army  of  the  United  States  during  said  war. 

Obediah  P.  Hankinaan 292 

24.  It  appearing  from  the  evidence  that  the  deceased  husband  of  this  appellant 
served  in  the  above-named  organization  as  a  substitute  for  and  under  the 
name  of  one  Thomas  F.  Jessup,  who  had  been  drafted  into  the  service,  and  by 
a  private  arrangement  with  Jensup  took  his  place  in  the  ranks  and  answered 
to  his  name,  but  was  not  sworn  in,  nor  mustered  into  the  military  service,  he 
was  not  in  the  military  sennoe  of  the  United  States,  his  service  was  not  a 
pensionable  Hervice,  an<l  would  not  entitle  his  widow  to  pension  under  any 
existing  law.     (Christian,  alias  Kniest  Ulrich,  4  P.  D.,  411.) 

Mary  Brady  (widow) 305 

In  Home  Onardi. 
2.').  Hall's  eompany,  West  Virginia  Home  Guards,  to  which  this  appellant  belonged, 
and  in  which  he  alleges  his  military  service  was  rendered  during  the  war  of 
the  rebellion,  was  a  State  militia  organisation  that  was  never  in  the  military 
service  of  the  United  States,  and  the  ottioers  and  enlisted  men  thereof  are  not 
pousionable  under  any  existing  law. 

Abner  Bobinnon 362 

In  the  Militia. 

26.  Pennsylvania  Emergency  Militia,  while  serving  in  tlie  Army  of  the  United  States, 

under  command  of  United  States  ofticers,  in  response  to  the  call  of  the  Presi- 
dent, were  a  part  of  that  Army  while  so  serving,  and  are,  for  that  time  and  as 
regards  the.  character  of  the  service,  brought  within  the  scope  of  the  first  sub- 
division of  si'ction  46i*3,  Revised  Statutes,  and  the  art  of  June  27,  18iK),  for 
pensionable  purposes,  other  conditions  of  those  laws  having  been  met. 

The  peculiar  conditions  under  which  said  militia  were  recognized  as  a  part  of  the 
Army,  the  manner  in  which  received  into  and  released  from  the  service  of  the 
United  States,  obviated  the  necessity  of  enlistment  and  discharge  in  the  usual 
manner^  the  records  of  the  State  in  that  respect  being  taken  as  a  substitute 
for  the  records  of  the  War  Department,  and  the  period  of  actual  service  being 
counted  as  if  rendered  under  enlistment  by  United  States  officers. 

Two  terms  of  service,  each  less  than  ninety  days,  may  be  added  together  to  make 
the  required  period  under  said  act  of  June  27, 1890. 

William  Bice 21 

27.  A  State  militiaman,  whose  organization  was  not  called  into  the  United  States 

service  by  the  President,  is  pensionable  only  under  subdivision  3  of  section  4693, 
Revised  Statutes,  where  his  claim  was  prosecuted  to  a  successful  issue  prior  to 
July  4,  1874,  notwithstanding  he  performed  duty  under  the  commander  of  the 
Department  of  Kansas. 

James  JV.  Andersoit. 422 

28.  The  fact  that  the  organization  to  which  the  claimant  belonged  was  not  regularly 

must<>red  into  the  service  of  the  United  States  does  not  debar  him  from  pen- 
sion for  disability  im^urred  in  the  line  of  duty,  it  appearing  that  said  organi- 
zation was  called  into  service  by  the  authority  of  the  President,  turned  over 
to  the  United  States  officers,  and  by  them  ordered  outside  the  State  for  duty, 
and  that  the  members  were  paid  by  the  General  Government  at  the  time  of 
must<tr  out, 

JValter  Aforna 462 
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On  Revmne  Catton. 

tW.  rnder  the  act  of  March  2,  1795>  (»ectioii  2757,  ReviMnl  Statates),  thf  revenue 
cutter  Foncard  wan  embraced  withiu  uud  roustitutod  a  part  of  the  naval 
ostablishment  of  the  United  Stat«*8  for  more  than  sixty  days  in  the  war  with 
Mexico,  and  claimant,  being  an  officer  on  Haid  revenue  catter  and  serving 
with  the  Navy  of  the  United  States  in  Mexico  or  on  the  ciiasts  thereof  during 
the  war  with  that  nation  for  more  than  sixty  days  and  ha\ing  engaged  in 
battle  in  said  war,  he  has  title  to  i»eu8ion  nnder  act  of  January  29, 1887 

William  F.  Roger* 96 

3<).  A  M^rvicc  of  ninety  days  or  uuire  during  the  war  of  the  rebellion  in  actual  coopera- 
tion with  the  Navy  under  the  orders  of  the  President,  and  an  honorable  din- 
chargo  from  such  service,  ih  sufficient  to  give  the  officers  and  seamen  of  the 
United  States  Rev(>nue-Marine  Service  a  pensionable  status  under  the  provi- 
Hions  of  section  2,  act  of  June  27,  1890  (Roger's  appeal,  9  P.  D.,  96). 
The  departmental  ruling  in  Oliver's  appeal  (7  P.  D..  597)  overrnb'd  and  set  a^ide, 
and  the  decision  in  Schafter*s  appeal  (6  P.  D.,  137^  reaffirmed. 

William  li.  Wat$on IX'J 

31 .  It  appearing  from  the  official  records  and  i^om  the  testimony  that  the  United  States 

revenue  cutter  Tiyer,  upon  which  this  appellant  served,  was,  during  the  time  (if 
his  service  thereon,  under  orders  by  the  President  to  cooperate  with  the  Navy, 
and  was  ntationed  on  Cbenapeake  Hay,  and  waters  tributary  thereto,  in  a^'tual 
and  active  eoopenition  with  the  naval  forces  of  the  United  States,  guarding 
the  approaches  to  the  National  Capital,  and  ''arresting  rebel  depredations  on 
American  commerce  and  fransporttttion^'  in  those  waters,  his  service  on  said 
cutter  under  such  eircumstanceH  for  ninety  daj^s  or  more,  and  an  honorable 
discharge  from  such  service,  are  sufficient  to  meet  the  requirements  of  section 
2,  act  of  June  27,  1890,  and  give  him  a  pensionable  status  thereunder  if  other 
pensionable  conditiouH  reqnired  by  said  section  are  shown  to  exist. 

William  li,  Watson 3V»r» 

Unaisigned  Becrait. 

32.  Soldier  wan  enrolled  aH  a  substitute  November  1, 1864 ;  received  at  Indiana  rendez- 

vous November  3,  1864;  examined  by  a  board  of  inspectors  and  rejected  by 
reason  of  extreme  >t>nth  on  November  7,  1864,  and  was  furloughed  to  await 
discharge  on  the  same  day.  The  order  for  discharge  was  finally  approved  by 
the  general  commanding  the  department  November  30, 1864.-but  the  certificate 
for  discharge  was  dated  March  9,  1865. 
Heldy  That  he  was  not  in  the  service  of  the  United  States  exceeding  thirty  days, 
and  his  name  was  properly  dropped  from  the  rolls  under  the  act  of  June  27, 1><90. 

Jamen  T.  Veley 15 

As  Pilot. 
;i3.  Service  as  a  pilot  does  not  entitle  to  pension  under  section  2  of  the  act  of  Jnue 
27, 18JK).    (Citing  Susannah,  widow  of  Francis  Mackey,  8  P.  I).,  535,  and  William 
P.  Gordon,  unpublished.) 

Henry  \.  Haynie :^04 

Not  Service  in  War. 
34.  It  is  shown  by  the  official  military  records  of  the  War  Department  that  the  mili- 
tary service  of  tlie  deceased  soldier  terminated  jirior  to  the  eommenoemcnt  of 
the  Mexican  war. 

Theresa  Bonnarcau  (ividow) .507 

8PBCIAL  ACT. 

(Set  Double  Pension;  Skrvick.) 

SPECIALIST. 

{See  P:vii)ENce,  15.) 
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SPECIFIC  DISABILIT7. 

(See  Increase,!.) 

Aet  of  August  4,  1886. 
^>olilier  is  pensioned  at  the  rate  of  $30  per  month  on  account  of  the  loss  of  a  forearm. 
Upon  an  application  for  increase  the  evidence  shows  that  soldier^s  arm  wae 
ampntated  at  the  elhow,  and  he  is  entitled  to  increase  under  the  act  of  Angiisfc 
4,1886. 

Gibhart  hurts 204 

STARE  DECISIS. 

{See  Rbs  Judicata.) 

SX7BSTITUTE. 

{See  Service,  305.) 

TITLE. 
Aflt  January  89,  1887. 
In  order  to  be  allowed  pension  under  the  act  of  January  29, 1887,  an  officer  or  enlisted 
man  is  not  required  to  show  that  he  is  subject  to  a  disability  equivalent  to  some 
cause  reco^ized  by  the  peonion  laws  uh  sufficient  reason  tu  allow  pension  under 
those  laws  at  the  rate  of  $S  per  month;  said  officer  or  enlisted  man  may  be 
entitled  to  the  benefits  of  said  act  if  it  appear  that  he  is  Hub.ject  to  such  disabil- 
ity as  would  be  recognized  by  those  laws  as  sufficient  reason  for  the  allowance 
of  pension  for  any  rate  less  than  ^  per  month. 

Charles  JT.  Johannes 'Ml 

TRAVEL  PAY. 

{See  Service,  24.) 

VICIOUS  HABITS. 

There  being  nothing  in  the  case  to  arouse  a  suspicion  that  the  disability  was  in  any 
way  due  to  vicious  habits,  or  that  the  claimant  has  ever  been  addicted  to  vicious 
habits,  or  that  his  statement  as  to  the  circumstances  under  which  the  disabil- 
ity was  incurred  is  untrue,  rejection  was  not  warranted.  (Citing  John  Martin, 
7  P.  D.,  578.) 

Morris  Hess 252 

VOIDABLE  ENLISTMENT. 

{See  Desertion,  7.) 

WAR  OF  THE  REBELLION. 

{See  Service,  10, 11.) 

WIDOWS. 

{See  also  Adcltkrocs   ('oiiahitation,  5;  Dependence,  5,  9;  Helpless  Minor,  4; 

Payment  of  Pension,  2.) 

On  Aooonnt  of  Anterebellion  Service. 
It  appearing  that  the*  alleged  death  cauMc  of  the  soldier  was  contracted  prior  to 
March  4, 1861,  in  time  of  peace,  and  not  in  service  during  any  war,  there  is  no 
provision  of  law  granting  pension  to  his  widow.     (See  Digest  18J>7.  p.  500,  2  (a), 
and  decisions  there  cited.) 

KUzabeth  Fritz  {widow) 193 
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